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RECOMMENDATIONS OF WARDEN TO MINISTER CONCERNING 
APPLICATIONS FOR EXEMPTION 102H TO 104H/034 AND PLAINTS 
FOR FORFEITURE 8H TO 13H/034 CONCERNING EXPLORATION 
LICENCES 69/1744 - 1746:  SECTION  90(8) SS102 & 98 MINING ACT 
 
 

THE PROCEEDINGS 

1.  Sportview Pty Ltd (“Sportview”) lodged plaints 8 to 10/034 on 1 
September 2003 seeking forfeiture of exploration licences 69/1744, 
69/1745, and 69/1746.  The claim of the plaintiff in each case is identical, 
other than the reference to the relevant exploration licence and to the 
amount of alleged expenditure non-compliance.  The plaints each allege 
that during the year ended 15 July 2003 Lingchip Pty Ltd (“Lingchip”) 
failed to comply with the expenditure condition for the plainted tenement 
and that the failure in each case is of sufficient gravity to justify forfeiture.  
The plaintiff subsequently lodged three more plaints, namely, 11 to 
13/034 on 2 October 2003, seeking forfeiture of the same tenements for 
expenditure non-compliance in respect of the same year the subject of the 
earlier plaints.  The essential difference between the first three plaints and 
the second three plaints is that in the former it is stated on the plaint that 
the plaint is “Signed for and on behalf of Sportview P/L by its sole 
Director” and next to a signature there appears a seal with the company 
name and number, whereas the latter three plaints are signed by Mr 
Workman as the plaintiff’s solicitor.  The company seal has also been 
placed on those three plaints. 

2.  Lingchip lodged three applications for the grant of certificates of 
exemption for the tenements for the year ended 15 July 2003.  The 
reasons for which an exemption is sought are identical in respect of all 
three tenements.  They are: 

“Exemption is applied for under Section 102(2)(b), Section 
102(2)(g) and Section 102(3): 

That time is required to evaluate work done on the Exploration 
Licence to plan future exploration or mining or raise capital 
therefore; 

That political, environmental or other difficulties in obtaining 
requisite approval to prevent mining or restricted in the manner 
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that is, or subject to conditions that are, for the time being 
impracticable; and  

For any other reason which may be prescribed or which in the 
opinion of the Minister is sufficient to justify such exemption.” 

3  The reasons for exemption as set out in each application merely 
repeat the words of the relevant paragraphs of s 102(2) & (3) of the 
Mining Act 1978 (WA) (“the Act”).  The plaintiff lodged objections to 
each of the exemption applications.  The grounds for objection are 
identical in each case.  There is a general denial of the truth of the reasons 
for exemption claimed by the applicant and it is also asserted that there is 
no entitlement to an exemption by reason of the Mines Department 
Guidelines concerning the granting of certificates of exemption.  Lack of 
particularisation of the grounds for exemption is also said to be a ground 
for objection. 

4  In its notice of defence to each of the plaints, Lingchip has denied 
failure to comply with the expenditure condition and has said that an 
application for exemption has been lodged in respect of each of the 
tenements for the year in question.  It is then said of that if there has been 
any breach of the legislation then such breach is not of sufficient gravity 
to justify forfeiture of the tenement. 

Particulars Of The Exemption Application

5  Particulars of the reasons for exemption were lodged by Lingchip.  In 
summary, it is said that the tenement holder considers that the area within 
which the exploration licences lie is prospective for nickel-copper-
sulphide mineralisation, base metal deposits of copper, gold, iron oxide.  
It is said that during the subject expenditure year work was completed on 
the tenements; the work is detailed as consisting of acquisition, 
compilation and review of geological, geophysical and remote sensing 
data available in the public domain, preparation of geological plans, 
identification of prospective target areas and the planning of work 
programs and budgets for implementation once access is gained to the 
ground the subject of the licences.  It is then said that in October 2002 
Lingchip raised $46,000 (out of $450,000 hoped for) as seed capital for a 
proposed initial public offer and for the ongoing funding of exploration 
programs. 

6  Concerning the reason for exemption that time was required to 
evaluate work done, it is said that, because a search of the WAMEX 
database revealed that no records existed of previous exploration activities 
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over the area covered by the tenements, during the year ended 15 July 
2003, Lingchip had to carry out the work previously described.  It is said 
that geological data then being prepared by Geological Survey of Western 
Australian in 2002 and the results of a geophysical survey flown between 
August and September 2003 only became available in the public domain 
during the first half of 2003.  It is also said that a number of publicly listed 
companies were and still are active in the vicinity of the tenements and 
information relating to their exploration activities via ASX 
announcements and statutory reports was being monitored. 

7  Concerning the stated need for time to plan future exploration, the 
particulars state that the work previously described had to be completed to 
identify target areas and plan appropriate work programs to test each 
target areas.  It is then said that no mining is currently planned. 

8  In respect of the stated reason that time is required to raise capital, it 
is said that the budget for the first phase of exploration planned for the 
tenements totalled $500,000 which is in excess of the total minimum 
requirement of $163,800.  The particulars then state that the shortfall in 
funds raised as previously mentioned is attributed to lack of interest by the 
public at that time in investing in mineral exploration and that the 
property market was perceived to be a better investment.  It is said that the 
applicant, after raising the $46,000, immediately set about to raise funds 
for the required exploration by way of a proposed float of Great Western 
Resources Limited. 

9  In respect of the reliance by the tenement holder upon paragraph (g) 
of subsection 102(2) of the Act, the tenement holder says that the 
tenements are all “located wholly within Use and benefit of Aboriginal 
Inhabitants Reserve 176114…”.  It is said that each licence has been 
granted subject to the condition:  “The prior written consent of the 
Minister for State Development being obtained before mining on Use and 
benefit of Aboriginal Inhabitants Reserve 17614”.  It is said that that 
condition is taken to preclude access for exploration.  The particulars then 
go on to state that since 1973 the reserve has been leased to the 
Ngaanyatjarra Council Inc until 28 November 2087.  It is then said that in 
order to comply with the abovementioned condition upon which the 
licences were granted, the tenement holder must obtain an “Entry Permit” 
from the Minister for Indigenous Affairs and that that Minister must seek 
the views of the Aboriginal Lands Trust which must itself consult with the 
Ngaanyatjarra Council which must consult with the resident Aboriginal 
community.  It is said that a letter was sent to the Council by Lingchip in 
December 2002 and that in response the Council enclosed a standard deed 
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of agreement which, the Council said, was under review and was likely to 
be changed.  Lingchip, since the receipt of that letter from the council in 
March 2003, is said to have been “…awaiting advice from the Council as 
to what changes have been made to the Deed.”  It is then said that a 
representative of Lingchip has made a number of attempts to arrange a 
meeting with the tribal custodian for the area covered by the exploration 
licences. 

10  The particulars go on to say that the Minister for State Development 
will only “delete or vary” the abovementioned condition attached to the 
exploration licences by substituting it with another condition which allows 
for mining in accordance with the terms and conditions attached to the 
entry permit obtained from the Minister for Indigenous Affairs.  It is said 
that no approvals have been obtained to date despite the best endeavours 
of the applicant. 

11  As to subsection 102(3) of the Act, the particulars make reference to 
the provisions of the subsection wherein, it is said that the Minister may 
grant the certificate for any other reason “which may be prescribed”.  It is 
said that that reason was included as a reason for the granting of a 
certificate of exemption because, between the lodging of the applications 
and their determination, the Minister may prescribe other reasons and that, 
if that happened, Lingchip would wish to make a submission to the 
Minister under such recently prescribed reason.  It is further said that the 
“other reasons” for which the Minister might consider the granting of a 
certificate of exemption would be justified is that the Minister may 
consider that the facts relating to the exemption application may not 
satisfy the abovementioned grounds (ie paras (b) and (g)) but may still be 
sufficient to justify an exemption. 

12  At the commencement of the joint hearing of the plaints and of the 
applications for exemption, I allowed the plaintiff to withdraw plaints 8H 
to 10H/034 and ordered that there be no costs.  The hearing proceeded in 
respect of only plaints 11H to 13H/034. 

THE EVIDENCE 

For The Applicant/Defendant 

13  The first witness called on behalf of Lingchip was Mr John Doutch.  
He gave evidence of unspecified experience in mining being, as he put it, 
“mainly open cut” and “mainly gold”, over about 20 years.  He said that 
several years ago he had been involved in the obtaining of a permit to 
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enter and mine on an Aboriginal reserve and that it had taken about three 
years to gain permission to enter.  In addition he said that it cost over 
$250,000 to achieve that objective and that $150,000 had been paid in 
“gate money”.  That, he said, had occurred in the Jamieson area.  He said 
that he had dealt with the Aboriginal Lands Trust, the Ngaanyatjarra 
Council and the homeland people.  He said that the final decision in such 
cases is made by the homeland owners of the land in question.  He also 
said that he is of Aboriginal descent. 

14  Concerning the tenements the subject of these proceedings, he said 
that he had had a past association with the ground in question having been 
one of three co-applicants for exploration licences, 69/1215 to 1217.  The 
applications for those three licences were lodged on 3 October 1996 and 
were all withdrawn on 27 August 2001, no grant having been made by the 
Minister.  Before withdrawal of applications 69/1215 to 1217, Lingchip 
(on 9 July 2001) had lodged applications for exploration licences 69/1744 
to 1746.  Doutch and his co-applicants had applied for a total of 186 
graticular blocks; the applications for licences 69/1744 to 1746, together, 
cover 182 graticular blocks.  The land applied for, and subsequently 
granted to, Lingchip, can be taken for present purposes to be the same as 
that previously applied for by Doutch and his co-applicants. 

15  Doutch said that he is not a director of Lingchip.  He said, however, 
that he has a “one-seventh interest” in Lingchip.  An ASIC search that 
was produced in evidence shows that he is not and has never been 
registered as a shareholder of Lingchip.  He explained that his interest 
consisted of an entitlement to one-seventh of the assets of Lingchip. 

16  In his evidence-in-chief, Doutch said that a Mr Lyons is one of the 
principal Homeland owners of land over which exploration licences 
69/1744 to 1746 have been granted.  He said that he has been trying to get 
a “clearance” from Mr Lyons through a Mrs McLean and a Mr Martin 
who are residents at an aboriginal community at Jamieson.  He said that 
Mr Lyons lives at Blackstone which is about 100 kilometres from 
Jamieson.  Jamieson, he said, is about 1200 kilometres from Kalgoorlie.  
It was the evidence of Mr Doutch that during the expenditure year from 
July 2002 to 2003 he had made telephone contact with Mrs McLean on 
between 50 and 100 occasions.  He said that he has been trying to get 
Mr Lyons to come to Kalgoorlie but that Lyons had not contacted him.  
He said that he had sent probably $1000 to Mrs McLean as payment for 
her assistance during that period.  He did not give any details as to what, if 
any, information or assistance he had received from Mrs McLean.  In 
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particular, he gave no indication as to whether or not it was his belief that 
Mrs McLean or Mr Martin had in fact made any contact with Mr Lyons. 

17  Mr Doutch expressed the opinion that, based upon his past 
experience in such matters, he was doing the best he could to gain 
permission to enter and mine the land the subject of the tenements and 
that, in his belief, he could not have done anything else to try and contact 
Mr Lyons. 

18  During cross-examination, Mr Doutch agreed that there was 
“probably” a deal done between himself as an applicant for exploration 
licences 69/1215 to 1217 and Lingchip concerning the lodgment of 
applications 69/1744 to 1766 and the subsequent withdrawal of 
applications 69/1215 to 1217.  He said that by that time he had fallen out 
with his two co-applicants for the latter exploration licences and that he 
had been “left with” the applications. 

19  Concerning Lingchip, Mr Doutch said that “we” bought Lingchip.  
He did not explain when or how that purchase had come about.  He did 
not indicate who “we” was.  He said that Lingchip had made application 
for the tenements because a decision had been made that it was better to 
have the ground held by a company rather than by the three individual 
applicants for exploration licences 69/1215 to 1217.  He said that 
Lingchip pays his expenses connected with the tenements, including 
money sent to Mrs McLean.  He said that no invoices were received from 
Mrs McLean with respect to the amounts to be paid to her.  The payments, 
he said, were made to her for the purpose of Lingchip gaining access to 
the land. 

20  Mr Doutch concluded his evidence by saying that he had done some 
work for Lingchip during the subject expenditure year and had been paid 
some cash by that company.  He gave no detail of any work done other 
than making contact with Mrs McLean.  He said that he expected that, in 
lieu of payment for the other work done by him, he would receive shares 
in another company called Great Western Resources Limited “if we get it 
floated” and he said that he would get one-seventh “of what Lingchip 
gets”.  Concerning Mr Lyons, Mr Doutch said that he had spoken to Mr 
Lyons in 1997.  He said that he was hoping to meet him in the near future 
when Mr Lyons came to Kalgoorlie for a funeral.  He said that he had not 
made any contact with the Ngaanyatjarra Council or its solicitor because 
the aim of his work was to get the homeland people to agree to access so 
that the paperwork would then get through quicker. 
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21  The Lingchip called a geologist, Mr Wilson, to give evidence.  He 
said that he has been working for a number of years for Lingchip as a 
geologist and that he is a shareholder in Lingchip with a one-seventh 
share.  The ASIC company extract for Lingchip shows that only four 
shares have been issued and Mr Wilson is not shown as a registered 
holder of any of those shares. 

22  Mr Wilson said that since grant to Lingchip of the three exploration 
licences he has done a considerable amount of work.  He said that he had 
searched available Geological Survey databases.  He said that some of 
that information is on microfiche which takes time to peruse.  He said that 
he has also collected geological survey mapping.  In addition he said that 
he had searched documents that were available in the public domain 
containing geophysical information concerning the Musgrave area where 
the tenements are located.  He said that he had also collected information 
available to the public concerning exploration which had previously been 
done in the general area.  He said that he had conducted a quite exhaustive 
review of the material available and that he had identified targets for gold 
and copper exploration.  He also said that he had produced quite a few 
maps.  The purpose for which the work was done, he said, was to try and 
build up targets for exploration.  Such work, he said, had not previously 
been done on the ground covered by the tenements.  Following target 
identification, the next stage of development would be soil and rock chip 
sampling followed by geochemical surveying, surface geological mapping 
and then drilling. 

23  Concerning Great Western Resources Limited, Mr Wilson said that 
he was a director and that it was proposed that shares in that company 
would be offered to Lingchip and that Lingchip would thereby become the 
major shareholder in Great Western Resources.  He said that in December 
2002 Lingchip had tried to raise $400,000 seed capital for Great Western 
Resources; the objective being to launch a public float of Great Western 
Resources.  He said that only $40,000 was raised by that exercise.  He 
said that it was contemplated that Great Western Resources would be 
involved in mining activities on the tenements but also on projects other 
than that constituted by three tenements 69/1744 to 1746. 

24  Mr Wilson said that he had not been paid for any of the 
abovementioned work done by him.  He estimated that the value of the 
work done by him was in excess of $18,000 but that $18,000 had been 
claimed in Lingchip’s form 5 operations reports which had been lodged in 
respect of the tenements.  He said that the $18,000 claimed had consisted 
of 28 days’ work by him at $500 a day and four days’ work at $1000 a 
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day by a geologist, Mr Gregory, who is also a director of Great Western 
Resources.  He said that Mr Gregory had provided an opinion on the work 
which had been done by Mr Wilson.  Mr Wilson said that he had 
compiled the information provided on the form 5 reports but that since the 
lodgment of the three plaints he had conducted a review of that 
information and discovered that approximately $9000 which should have 
been claimed as expenditure had not been claimed.  One element of the 
amount of $9,000, he said, was $2,500 paid to Reynolds Graphics.  An 
invoice from Reynolds Graphics in the amount of $2904 was later 
produced in evidence.  He gave no evidence concerning the make-up of 
the remainder of the $9000.  It was the evidence of Mr Wilson that when 
Lingchip applied for the tenements it had the financial resources required 
to meet its expenditure commitments and that it intended to expend the 
required amount.  He did not explain how he came to have such 
knowledge. 

25  During cross-examination Mr Wilson said that he had prepared a 
work program in respect of the three tenements and that that had been part 
of the work undertaken by him in order to earn his one-seventh share in 
Lingchip stock.  He said that he had never invoiced Lingchip for any of 
the work that he had done and that he had no intention of doing so.  He 
said that he would eventually get paid by receiving one-seventh of the 
shares that Lingchip received.  It is not made clear plot he meant, 
however, it appears that he may have been referring to his receiving in the 
future one-seventh of the shares in Great Western Resources which 
Lingchip received if and when Great Western Resources was successfully 
publicly floated.  He said that the “idea” is that in return for getting a 
one-seventh share in Lingchip he was to do work in connection with the 
tenements. 

26  Mr Wilson said that the work program which he had prepared for 
lodgment when the tenements had been applied for by Lingchip was based 
upon a Geological Survey map known as the “Cooper” map together with 
information which Doutch said he had been given by local Aborigines to 
the effect that there was, on the tenements, a copper outcropping.  He said 
that the financial resources of “our group of companies”, namely, Deep 
Mining, Pay Gold and Lindon Gold, would be made available to Lingchip 
to meet its financial commitments.  He gave no detail of the financial 
resources of those companies or of his connection with them or of any 
present or proposed agreements between them and Lingchip concerning 
the provision of finance to Lingchip.  He conceded during 
cross-examination that he did not know about the finances of Lingchip at 
the time when the applications for the tenements were lodged and that, in 
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particular, he did not know if Lingchip had available to it the $163,800 
necessary to comply with the minimum prescribed expenditure condition 
for the tenements. 

27  Mr Wilson’s evidence concerning any relationship between Lingchip 
and Great Western Resources and the tenements was very vague.  He said 
that it was intended that Great Western Resources be the subject of an 
initial public offer with a view to floating the company and having it listed 
as a public company.  He said that in the course of that process shares in 
Great Western Resources would be offered to Lingchip and that Lingchip 
would become the major shareholder.  He gave evidence concerning 
attempts to raise seed capital for purposes of the Great Western Resources 
float.  He said that in December 2002 Lingchip had endeavoured to raise 
$400,000 seed capital for Great Western Resources but that only $40,000 
was raised.  His evidence was that the sole purpose of that fundraising 
exercise by Lingchip was to provide seed capital for the Great Western 
Resources float and that it was never intended that any money raised by 
Lingchip in the course of that exercise would be used for expenditure on 
the three tenements.  His evidence was that for the work that he had done 
towards preparation of a prospectus for purposes of the proposed float of 
Great Western Resources he was to be paid by Great Western Resources 
in the form of shares in that company.  He said that Mr Gregory had also 
done work on the same basis, namely, that Gregory was to receive 
payment in the form of shares in Great Western Resources. 

28  During cross-examination Mr Wilson described in more detail the 
desk studies that he had carried out.  He said that he had first gone to the 
WAMEX online database.  Following that he said he went to the offices 
of Geological Survey in Kalgoorlie to obtain the reports which had been 
referred to in WAMEX.  One of those reports was by International Nickel 
and, he said, it consisted of 11 volumes.  He said he had also looked at a 
Geological Survey bulletin “The Geology of the Blackstone Region 
Western Australia”.  The bulletin was produced in evidence.  The author 
of the publication is J.L. Daniels.  The prefatory note is dated 1 February 
1972 and describes the Daniels report as giving the reader “…the first 
detailed description of the regional geology…of the subject area.”  Wilson 
went on to say that he had read some parts of the Daniels report in detail 
and that it had taken him between one and one and a half days to do so.  
He said that he had referred to another publication, also compiled by 
Daniels, entitled “Explanatory Notes on the Cooper Geological Sheet”.  
The explanatory notes were tendered in evidence.  It is common ground 
that the subject tenements lie within the geological areas referred to by 
Daniels in both of those publications.  Mr Wilson said that he also 
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obtained Bureau of Mineral Resources aeromagnetic data from the 1960s 
or 1970s and that, in 2003, he obtained Geological Survey aeromagnetic 
material which had become available in respect of the subject area in 
December 2002. 

29  Mr Wilson gave evidence that he had prepared what was described 
as an “information memo” for purposes of raising the seed capital for the 
Great Western Resources float.  In addition, a glossy brochure and an 
invitation to purchase shares in Great Western Resources had been 
printed.  The letter and the brochure, he said, were released between 
October and December 2002 and, at the same time, a Great Western 
Resources web site was established.  The information memorandum 
which he had prepared was placed on the web site.  An invoice from 
Reynolds Graphics dated 14 January 2003 was produced.  The invoice is 
addressed to Great Western Resources; it is for an amount, in total, of 
$2904 made up of $2662 for “Brochure design and web” and $242 for “20 
sets brochures”.  The invoice indicates, against the brochure design and 
web item, a date of 15/12/02 and, against the 20 sets of brochures item, a 
date of 10/1/03.  It also shows that the amount outstanding is “current” 
and that there are no other outstanding amounts.  Mr Wilson said in 
cross-examination that the invoice was not correct as 35 per cent of the 
work done by Reynolds Graphics was for Lingchip. 

30  A copy of the Great Western Resources web site was produced in 
evidence.  It begins with a “Company Profile”.  It bears a date “November 
2002”.  On the first page there is an “overview” in which it is stated that 
Great Western Resources has an option to purchase “100 per cent equity 
in three quality resource projects from Lingchip Pty Ltd.  These projects 
include the Wiluna West Project (Gold), the Lachlan Project (Gold) and 
the Central Musgrave Project (Gold, Nickel, Copper).  The Company now 
seeks to raise $400,000 in seed capital to finance an Initial Public 
Offering…of 25 million shares at 20 cents par value, with a view to listing 
on the Australian Stock Exchange… the funds raised from this IPO will 
be used to acquire, explore and develop the resource project…” The 
Central Musgrave Project” is a reference to exploration licences 69/1744 
to 1746.  On the second page of the web site there appears a budget for the 
preparation and launching of the IPO in which it is indicated that all of the 
$400,000 seed capital which it was hoped would be raised was to be 
consumed in the preparation and execution of the IPO.  Another table on 
the same page indicates that it was proposed that Lingchip would hold 
36.6 per cent of the 50 million shares to be issued in Great Western 
Resources.  At page 4, under the heading “Project Summaries”, and the 
sub-heading, “Central Musgrave” is a very brief description of the size of 
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the combined three subject tenements, of pegging in the area following an 
announcement by Western Mining Corporation of the discovery of nickel, 
copper, platinum mineralisation at Neebo and Bayvel which are in the 
same general geological area, of the fact of exploration being undertaken 
by some other companies in the area and of the potential prospectivity of 
the tenements for nickel, copper and platinum mineralisation.  It is also 
said that “a three kilometre outcropping zone of untested copper 
mineralisation has already been identified in the central part of the project, 
near where the Geological Survey of Western Australia records a gold 
copper occurrence…”.  All of that information was available before the 
subject ground was applied for and was in the public domain with the 
exception, it appears, of the information concerning the “untested copper 
mineralisation”.  That, I take it, is a reference to information said to have 
been provided by local aborigines to Mr Doutch.  It is my understanding 
that that information was provided before Lingchip applied for the subject 
ground.  There are a number of maps on the web site.  One map is of the 
“Central Musgrave Project.”  It contains very little detail and does little 
more than identify on a map which covers a very large area the location of 
the three subject tenements and the location of the Neebo and Babel 
deposits discovered by Western Mining Corporation. 

31  The glossy brochure referred to by Mr Wilson in evidence was also 
produced.  It again refers to three separate projects which are identified on 
the web site, namely, “Joyner’s Find, Wiluna West” and “Skirmish Hill” 
or “Central Musgrave” in W.A. and “Lachlan” in Victoria.  The 
information concerning those three projects which are set out in the 
brochure, which is called a “ project summary”, is very brief.  It contains 
no detailed geological or geophysical information about exploration 
licences 69/1744 to 1746.  There is a map which is almost identical to the 
map of the Musgave area which appears on the web site.  In my opinion 
the actual preparation of the information which is included in the web site 
and in the glossy brochure required little research and little expertise.  The 
information consists of nothing more than generalised comments based 
upon information readily obtainable in the public domain.  In his 
evidence, Mr Wilson did say that none of the work which he had done in 
preparation of the IPO had been claimed as expenditure on the three 
subject tenements. 

32  Mr Wilson gave evidence that he prepared what he described as a 
“technical report” for the tenements.  That is in fact a report which was 
prepared and lodged with the Department for purposes of s 115A of the 
Act.    That section requires the holder of a mining tenement to file a 
mineral exploration report in conjunction with the Form 5 operations 
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report.  Subsection (2) requires the mineral exploration report to be filed 
in such circumstances as are set out in the “guidelines”.  “Guidelines” is 
defined in subsection (1) to mean guidelines published under the 
regulations.  Regulation 96B provides that those guidelines are to be 
published in the Government Gazette.  Publication of the guidelines in the 
Gazette occurred in November 1995.  In paragraph 1 of the guidelines it is 
said that a mineral exploration report is to contain information “…of 
sufficient standard and detail to substantiate, to the satisfaction of the 
Minister, the expenditures claimed and the activities undertaken on a 
mining tenement as reported in summary form on the Form 5 operations 
report.”  Paragraph 10 requires lodgment of the mineral exploration 
reports no later than 60 days after the end of the relevant expenditure year.  
That time may vary where permission has been given to submit one 
combined mineral exploration report on a group of tenements.  In the 
present case it was the evidence of Mr Wilson that combined reporting 
approval had been obtained not long before the hearing date and before he 
had done his report.  His report is dated “Nov 2003”.  He agreed that it 
had only been filed about a week before the date of the hearing on 5 
February 2004.  He said that the report summarised everything that he had 
done during the expenditure year.  The report contains a brief description 
of the tenements; it includes brief commentary about the existence of 
reserve 17614 and the need to obtain the consent of the Minister prior to 
mining.  It mentions that contact has been had with the Ngaanyatjarra 
Council and the receipt of the standard deed of agreement by Lingchip.  It 
is said that Lingchip is “reviewing this document and is still waiting 
advice from the Council as to what changes have been made to the Deed.”  
The report also mentions briefly that a representative of Lingchip (I 
assume Mr Doutch) has made a number of attempts to arrange a meeting 
with the tribal custodian for the relevant area.  There then appears a map 
of Australia showing nothing more than orange diamond shape where the 
subject tenements are located.  On the following page there is a very brief 
description of the “Regional Geological Setting”. 

33  The information thereafter set out is, I find, all drawn from public 
domain material.  Another map then follows which is very similar to the 
map which was included in the glossy brochure and the web site 
previously referred to.  It contains nothing more than very basic and 
generalised geophysical detail and the location of the tenements.  
Following that, under the heading “Mineralisation” there is a repetition of 
material which is very similar to that contained on the web site and in the 
glossy brochure.  Again, it is drawn from public domain material.  None 
of the preceding material to which I have referred contains information 
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that could be said to be sufficient to substantiate the expenditure claimed 
in the Form 5 or for purposes of paragraph 1 of the guidelines, to describe 
activities undertaken on the tenements.  There then follows, under the 
heading “Exploration Completed” the comment that exploration 
completed during the reporting period included “collection and 
compilation geotechnical data” and it is then said that a search of the 
WAMEX database was made and no records of previous exploration 
activities were found. 

34  It is then stated that a number of reports compiled by Geological 
Survey of Western Australia and other government agencies were located, 
that those reports are pertinent and included the two Daniels publications 
(to which I have previously referred) and a publication by Abeysinghe in 
2002.  There then follows a very unsophisticated map of the area showing 
“mineral occurrences”.  Those occurrences are indicated by various 
symbols.  The map is a very large scale and contains no detailed 
geological or geophysical information.  It is then mentioned in the report 
that there has been an upsurge in exploration activity in the area and that 
“a library of public company reports and ASX announcements were 
collected”.  Appendix 1 contains all of those reports. 

35  It is said that all of the information has been reviewed into a 
technical database for the region.  It is then said that public domain 
geophysical and remote sensing data was obtained for the region and it 
has been reviewed and compiled where appropriate.  It is further said that 
factual and interpretive geological plans have been drawn up using all of 
the information previously referred to.  Mention is again made of the 
presence of the reserve with restricted access and of discussions with the 
Ngaanyatjarra Council and the forwarding of the draft deed of agreement 
which has been reviewed. 

36  There is then another brief summary of the general geology of the 
area and mention that interpretation of aeromagnetics released by GSWA 
at the end of 2002 shows a number of regional structures passing through 
the project.  It is said that the most significant is a north-west trending 
fault passing near to the eastern end of the Skirmish Hill cauldron.  It is 
then mentioned that there are no recorded previous exploration activities 
within the project area.  It is said that GSWA has noted a gold copper 
occurrence on the north-east corner of Skirmish Hill associated with 
quartz veins.  It is mentioned that local Aboriginal inhabitants information 
as to the existence of a three-kilometre long zone of suboutcropping 
copper mineralisation was the basis upon which Lingchip acquired the 
area.  It is then stated that a program of geological mapping, rock chip 

[2004] WAMW 4 (DSM) Page 15 



[2004] WAMW 4 
CALDER SM 

sampling and regional soil geochemical survey is required to more fully 
assess the project’s potential.  It is said that based upon the geological 
setting in the already identified mineralisation the project is considered 
prospective for copper and gold. 

37  It is said that several high priority targets have been identified, 
namely, the Skirmish Hill cauldron and a magnetic high located to the 
north of Skirmish Hill.  A very basic description of a proposed exploration 
program is then set out consisting of surface geological mapping, rock 
chip sampling, airborne or ground based geophysics, geochemical 
sampling and follow up drill testing of identified targets. 

38  In all, the only description of any work that has been done is that 
described under the heading “Exploration Completed” and which, in 
essence, consists of the searching of public domain documents, reviewing 
of the information obtained and the preparation of some very basic 
interpretative geological plans.  The whole of the rest of the report 
consists of copies of public company reports and ASX announcements.  

39  In cross-examination, Mr Wilson said that all of the material referred 
to in his s115A report was reviewed by him during the subject 
expenditure year and the November date indicates when he commenced to 
compile the report. 

40  In respect of the issue of lack of access to the ground, Mr Wilson 
said that he had written “several” letters to the Ngaanyatjarra Council for 
the purposes of obtaining access.  In fact only two letters were written.  
He agreed that he had not attended any meeting with anyone connected 
with the Council despite having received an offer to that end.  He said he 
thought that the efforts being made by Mr Doutch to contact local 
Aborigines were likely to be more rewarding than any meeting.  He said 
that he has had no contact with local people.  He said that information had 
been received from the Council to the effect that the agreement was to be 
amended.  He said that he had received a copy of the standard agreement, 
that he had read it “quickly” and that he had filed it in his office in 
Kalgoorlie.  He said that he hadn’t reviewed it or reported on it and that 
he had never asked the Council to provide him with an amended form of 
agreement.  The effect of his evidence was that, apart from what had been 
done by Mr Doutch, nothing was done by or on behalf of either Lingchip 
or Great Western Resources to even try and negotiate access to the 
tenements or obtain the permission of the Minister to mine thereon. 

The evidence of the Objector/Plaintiff 
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41  The plaintiff gave quite brief evidence.  He said, in effect, that he had 
a genuine interest in acquiring the ground the subject of the tenements.  
He said that he had made himself familiar, through searches of 
Departmental records, with the history of the applications and grants 
which had been made over the ground in question.  He said that when he 
ascertained from the search of the register of tenements in September 
2003 that rent was overdue he decided to plaint for forfeiture.  In addition 
to the register for each tenement, the plaintiff said that he had accessed a 
number of the documents that are available in the public domain to which 
reference had been made by Mr Wilson in his evidence. 

42  Mr Hayes said that he had made contact with the Ngaanyatjarra 
Council.  The first time was in October 2003.  He said that he had 
ascertained the name of the legal representative of the Council and had 
rung the office of the Council and spoken to a lady who had arranged for 
him to meet with Council representatives within a week of the phone call.  
He said that he attended the meeting and met the lady that he had spoken 
to and that he was provided with a copy of a draft access agreement.  He 
said that he again spoke to someone connected with the Council just 
before Christmas 2003 and was unable to arrange a meeting.  He rang 
again in early January and arranged another meeting which took place a 
couple of days after the phone call.  He said that his objectives in 
attending the meetings had been to discover what procedures were to be 
followed in endeavouring to obtain access to the ground.  His evidence 
demonstrates how easily and quickly meetings could be arranged with the 
Council. 

SUBMISSIONS OF THE PARTIES

On Behalf Of The Objector/Plaintiff

43  I was provided with a written outline of submissions by Mr 
Workman and he supplemented those submissions during his closing 
address.  Reference was made to the well-known commentary of Rowland 
J in Nova Resources NL v French (1995) WAR 50 at 57 to 58 where his 
Honour enunciated the objects and aims of the Mining Act and 
Regulations in connection with plaints for forfeiture.  Mr Workman 
submitted that those comments were equally applicable when considering 
applications for exemption.  It was said that compliance with the 
expenditure condition was a “reasonably stringent condition” (as per 
Rowland J) subject to which tenements were granted and that non-
compliance was a matter of significance in the context of an application 
for exemption.  Counsel also pointed to the fact that, the tenements having 
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all been granted on 16 July 2002, the application for exemption in each 
case was made in respect of the first year of the life of the tenement.  He 
referred to the policy guidelines published by the Department in October 
2002 and re-issued in October 2003 concerning applications for and 
granting of certificates of exemption.  He also referred to guidelines 
gazetted on 3 November 1995, for purposes of s 115A of the Act 
concerning the lodgment of mineral exploration reports.  Particular 
reference was made by counsel to the Departmental policy guidelines 
concerning paragraphs (b) and (g) of s 102(2) of the Act.  I was also 
referred to the statement made near the commencement of the policy 
guidelines that: 

“Exemption under Section 102 of the Act provides the legal 
mechanism to enable: - 

•     Relief of commitment because of force majeure 
circumstances; 

•        Relief of commitment because of compelling reasons 
such as inability to conduct/complete exploration or mining 
due to circumstances outside the control of the holder eg 
Heritage issues restrictive conditions placed on the tenement; 

•          Retention of mineral deposits for future development 
and production; 

•         Some flexibility for exploration program planning on 
mining tenements.” 

44  It was submitted that the general thrust of the Departmental policy 
guidelines is that where circumstances which are within the control of or 
created by the tenement holder are the cause of non-compliance or when 
voluntarily self-imposed restraints are the cause of the non-compliance, 
then relief in the form of exemption from expenditure should not be 
granted.  As to the appropriateness of the making of the policy guidelines, 
as to their application by the Department and as to their being given 
consideration to by the Warden in exemption proceedings, Mr Workman 
made reference to the matter of Morellini v IPT Systems Ltd [2003] 
WAMW3. 

45  Concerning the application for relief for the reasons set out in para 
(b) of s 102(2) of the Act, Mr Workman noted that each of the 
applications for the grant of the three tenements would have been 
accompanied by a work program (s 58) and a financial statement (s 58).  

[2004] WAMW 4 (DSM) Page 18 



[2004] WAMW 4 
CALDER SM 

He said that it was therefore appropriate to assume that preliminary 
investigations would have been undertaken to enable the work program to 
be prepared and a budget and assessment of the likely costs that would be 
incurred could be worked out and access to finance established.  He 
observed that the policy guidelines concerning the para (b) reason for 
exemption state:  “…The policy is to allow a reasonable period of time 
(one year) to assess results of exploration/prospecting activities that have 
been completed to date on the subject tenement before continuing with the 
next stage of exploration or development.  This does not include results of 
activities that have been obtained from nearby tenements.  Also, for 
tenements in their first year, it does not include results from historical 
work on the same ground (when it was held by different holders under 
previous titles).  If such a data review is the only work that is claimed to 
have been done.  It is expected that such data reviews would already have 
been completed as part of the ground selection process before any 
tenement application was submitted.”   

46  Counsel submitted that the policy expressed thereby is that work 
done in assessment of data concerning activities on nearby tenements is 
not work in respect of which it can be claimed that time was required for 
such assessment as a reason for exemption.  He also noted the distinction 
drawn in the policy guidelines between review of data obtained as a result 
of activities by the tenement holder during the year in question and data 
reviews which could be properly described as part of the pre-application 
ground selection process in the context of applications being made for 
exemption pursuant to para (b) in respect of prescribed expenditure for the 
first year of the life of the tenement.  Mr Workman queried how Lingchip 
could have completed the work program that was lodged with the 
applications for grant of the tenements without having first obtained and 
reviewed some of the material referred to by Mr Wilson in his evidence 
and said by him to have been obtained and reviewed during the subject 
expenditure year.   

47  There was produced in evidence a document described as “statement 
in support of exploration licence application”.  It was common ground 
that that document was filed in connection with the applications for the 
three subject tenements.  It contains very little detail.  It says that 
exploration planned for the area includes the acquisition of public domain 
aeromagnetics, radiometrics, air photography and Landsat imagery.  The 
planned exploration is said to include geological mapping, geochemical 
sampling programs, airborne geophysical surveys, and drill testing of 
targets identified.  It is said that the cost of the abovementioned 
exploration will be in excess of the $63,000 annual expenditure 
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requirement.  No mention is made in the document of most of the public 
domain material referred to by Mr Wilson in his evidence including the 
documents reproduced in the mineral exploration report.  Mr Workman 
submits that it should be concluded that most if not all of the work done 
by Mr Wilson was in fact done as part of the ground selection process.  In 
any event, it is said that the amount of $18,000 claimed in the Form 5s is 
excessive and is not substantiated, as it is required to be, by the s 115A 
mineral exploration report. 

48  Concerning the claim in the exemption application that time was 
required to raise capital, counsel submits that it is not reasonable that an 
exemption be granted on that basis because Lingchip, prior to the making 
of the application for the tenements would have known what the minimum 
expenditure requirement was and, in any event, in the statement lodged in 
support of the applications (to which I have just previously made mention) 
it was stated that a letter from the company’s accountant was attached to 
that statement as evidence of its ability to fund the exploration activity.  It 
was said earlier in that same statement that expenditure on each tenement 
would be in excess of the annual expenditure requirement.  Mr Workman 
also pointed to the evidence which was to the effect that Lingchip had 
undertaken capital raising activities, that it had raised something in the 
order of $40,000, but that all of that money was for the Great Western 
Resources IPO and not for expenditure on the tenements; Great Western 
Resources being an entirely separate company with no connection to 
Lingchip being reflected in ASIC records. 

49  Concerning s 102(2)(g) of the Act, Mr Workman submitted that there 
had been a lack of any or any reasonable endeavour on the part of the 
tenement holder to obtain access to the ground for purposes of 
undertaking exploration.  He pointed to the fact that it had been known to 
Lingchip prior to the making of the applications in July 2001 that the 
ground was entirely within the reserve, but first contact was not made 
with the Ngaanyatjarra Council until December 2002 with the next 
contact being made in March 2003 which was eight months after the 
tenements had been granted.  The failure to take up the Council’s offer to 
meet with Lingchip was noted by counsel.  It was submitted by 
Mr Workman that the lack of any endeavour to obtain permission to 
access the ground, together with the lack of any attempt to raise capital for 
exploration activities is indicative of there having been an intention on the 
part of Lingchip during the year in question to not conduct any activities 
on or in connection with exploration on the tenement and indicative of 
there having been a sole intention of concentrating on the presentation of 
an IPO to publicly float Great Western Resources, to transfer the 
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tenements to Great Western Resources and to use any capital raised 
during the year for those purposes. 

50  In respect of the evidence of Mr Wilson, it was submitted by 
Mr Workman that it was hard to believe that , as was stated by Mr Wilson, 
the work program had been prepared solely on the basis of the Cooper 
map and of Doutch having been told by local Aborigines of a copper 
outcrop.  He also suggested that Wilson’s evidence that it took 28 full 
working days to access and peruse the public domain information could 
not be accepted as true.  That comment was made in the context of 
Mr Wilson having annexed to the mineral exploration report that was 
lodged a list of references which only mentioned two publications by 
Daniels and Abeysinghe together with an appendix which contained 
copies of several public company reports and ASX announcements which 
commented upon activity in the general area where the tenements are 
located.  It was submitted that the information that was obtained and 
studied was in fact obtained for use in the preparation of the Great 
Western Resources prospectus, information memorandum and web site.  
He said that that was all part of the activities undertaken by Lingchip to 
raise seed capital for the float of Great Western Resources and that such a 
conclusion is supported by the letter of invitation to investor that was 
prepared by Mr Doutch which was tendered in evidence. 

51  In respect of the work which was done by Mr Wilson it is said that 
there is no evidence of any legally binding obligation on Lingchip to pay 
Mr Wilson.  In any event, it is said that because of the intention to devote 
the activities of Lingchip and of Wilson towards the promotion of the 
Great Western Resources float with the subsequent transfer of the 
tenements to Great Western Resources there was never any intention to 
explore or to plan for future exploration and there was no time needed to 
evaluate any of the work done by Mr Wilson or to raise capital for 
purposes of exploration on the tenement.  It is submitted that it was Great 
Western Resources that needed time to raise capital, not Lingchip. 

Submissions of behalf of the Tenement Holder

52  In connection with the tenement holder’s reliance upon paragraph (g) 
of s 102(2), Mr Lawton noted that it is recorded in the tenement register 
search for each of the tenements that one of the conditions attached to the 
grant of each tenement was:  “The prior written consent of the Minister 
for State Development being obtained before commencing mining on Use 
and Benefit of Aboriginal Inhabitants Reserve 17614.”  He referred to 
Mr Doutch’s evidence which was to the effect that it was necessary to 
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make contact with Mr Lyon the local elder in order to gain the consent of 
the local aborigines and of the Ngaanyatjarra Council and of the 
Aboriginal Lands Trust in order to obtain the consent of each of them to 
entry by the tenement holder onto the reserved lands in order to conduct 
exploration activities on the ground.  That, said Mr Lawton, was a 
necessary step which had to be achieved before it could be expected that 
the written consent of the Minister for State Development to the 
commencement of on-ground exploration activities would be given. 

53  He said that Mr Doutch’s evidence was to the effect that Mr Doutch 
had been trying for several years to make contact and to obtain the 
necessary consent from Mr Lyon and that those attempts had been 
undertaken especially during the 2002 to 2003 expenditure year.  The 
attempts had been made through the medium of Mrs McLean.  Mr Lawton 
noted that the published policy guidelines of the Department in respect of 
paragraph (g) make express reference to “Aboriginal Reserved Land”.  He 
said that the approach of Mr Doutch, namely, that involvement of the 
Ngaanyatjarra Council in endeavouring to obtain access permission was 
secondary in importance and sequentially secondary to the obtaining of 
consent from Mr Lyon as the representative of the local community, 
should be accepted as being the correct approach. 

54  In respect of s 102(2)(b), counsel submitted that it is particularly 
important to give consideration to what happened during the relevant 
expenditure year and to note that the tenement holder, in basing its 
application upon paragraph (b) is submitting to the Minister that time was 
required during the relevant expenditure year to undertake the evaluation, 
the planning and the capital raising as claimed in the application.  He said 
that at the time of the grant of the tenements there was next to no 
information available about the ground the subject of the three tenements 
and the time was required during the year to obtain whatever information 
was available.  He said that Wilson’s work in collating and reviewing the 
available data, all of which was in the public domain, had resulted in the 
preparation of exploration programs and budgets and the identification of 
exploration target areas on the tenements.  He submitted that the 
Departmental policy guidelines were not binding on a Warden, that, in 
any event, they could not fit every case and that, in particular, they did not 
envisage the situation which presented in respect of the tenements.  It was 
also submitted that the guidelines are not necessarily a correct 
interpretation of the law as set out in the relevant legislation. 

55  In respect of the attempts to raise capital to be used in the preparation 
and presentation of the IPO for the proposed float of Great Western 
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Resources, it was argued that the end purpose of the public float was to 
facilitate exploration on the three tenements.  It was said that was a proper 
means of raising sufficient funds to conduct exploration activities and that 
by such means both Great Western Resources and Lingchip were doing 
what was needed to be done to achieve proper development of the 
tenements by means of exploration.  Time, it was argued, in that context, 
was required to raise capital and fell within the provisions of para (b) of 
s 102(2). 

56  It was also submitted by Mr Lawton that in a situation such as 
presented in the case of the tenements where there was no access to any of 
the ground covered by the tenements, there was a practical limit to 
activities beyond which the tenement holder could simply not proceed.  It 
was argued that everything that was done by Lingchip, by Mr Doutch, and 
by Mr Wilson was reasonable in all of the circumstances.  Mr Lawton said 
that there were no voluntarily self-imposed restraints.  He submitted that 
the work which had been done by Mr Wilson had been done for Lingchip 
as tenement holder and that by way of consideration for that work 
Lingchip had incurred an obligation to reimburse him or compensate him 
which constituted expenditure for purposes of the expenditure condition 
which attached to the tenements. 

57  In conclusion, Mr Lawton submitted that even if the grant of a 
certificate were refused the expenditure non-compliance, in the 
circumstances of the case, was not of sufficient gravity to justify 
forfeiture. 

THE LEGISLATION 

The Mining Act

58  Part III of the Act is headed “Land Open For Mining”.  Division 2 of 
Part III is headed, “Public Reserves, etc”. Division II contains sections 23 
to 26A.  Pursuant to s 23 of the Act, a mining tenement may be applied 
for in respect of any land to which, inter alia, s 24 of the Act applies, 
however, no mining is to be carried out on any such land otherwise than in 
accordance with the relevant consent obtained under s 24.  In addition, 
where a mining tenement is held over land to which s 24 applies and the 
holder contravenes s 23 then such a tenement is liable to be forfeited.  
Any mining tenement which is granted over land the subject of s 23 and s 
24 is only open for mining as provided by s 24 and subject to such terms 
and conditions are as imposed by that section.  Pursuant to s 24(1)(f), land 
to which Part III of the Aboriginal Affairs Planning Authority Act 1972 
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(“the AAPA Act”) applies is land to which s 24 of the Mining Act applies.  
Pursuant to the provisions of s 24(7)(a) and (b) of the Mining Act, mining 
may be carried out on any land to which Part III of the Act applies but 
only with the written consent of the Minister responsible for the 
administration of the Mining Act.  Such consent may be given subject to 
such terms and conditions as are specified in the written consent.  
Paragraph (b) of subsection 24(7) says that before the Minister 
administering the Mining Act gives his consent under subsection (7) he:  
“…shall first consult the responsible Minister with respect thereto and 
obtain his recommendation thereon.”  Section 24(7)(c) says that the giving 
of the Minister’s consent under Para (b) does not prevent the application 
of s 31 of the AAPA Act to any person acting pursuant to that consent.  
Subsection 24(8) says that the “responsible Minister” for purposes of s 24 
is the Minister charged with the administration of the land or of the 
enactment to which the land is subject.  The Minister for Indigenous 
Affairs administers the AAPA Act and the Aboriginal Heritage Act and 
has responsibility for the Aboriginal Lands Trust. 

The Aboriginal Affairs Planning Authority Act 1972 (WA)

59  The AAPA Act commenced operation in 1972.  The preamble to the 
AAPA Act includes as an objective of that Act that it make provision for 
“…the purpose of providing consultative and other services and for the 
economic social and cultural advancement of persons of Aboriginal 
descent…” The AAPA Act expressly binds the crown – s 5.  It contains a 
definition of “reserved lands” which, in the AAPA Act, means any land to 
which the provisions of Part III apply.  By s 7, responsibility for the 
administration of the AAPA Act is vested in the Minister.  In accordance 
with the provisions of s 12 of the Interpretation Act 1984 (WA) the term 
“Minister” means the Minister for Indigenous Affairs.  Under s 8 of the 
AAPA Act the Aboriginal Affairs Planning Authority is constituted a 
body corporate and the Minister is also, in the form of the authority, 
constituted a body corporate.  The Authority, by s 12 of the AAPA Act, is 
expressly charged with the duty of promoting the well-being of 
aboriginals and is directed expressly to take into account the views of 
aboriginals as expressed by their representatives.  Its functions are to 
provide consultation and support and promotion in respect of the affairs of 
aboriginal persons including economic, social and cultural advancement.  
(s 13).  The Authority is obliged to take into account the views of the 
Aboriginal Advisory Council which is established under s 18 of the Act.  
The function of the Council is to advise the Authority on matters relating 
to the interest and well-being of persons of aboriginal descent. 
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60  Pursuant to s 20 of the AAPA Act, the Aboriginal Lands Trust is 
established as a body corporate.  Its functions are set out in s 23 of the 
Act.  Those functions include the carrying out of delegated functions of 
the authority, ensuring that the use and management of land held by the 
trust for which it is responsible accord with the wishes of the aboriginal 
inhabitants of the area, to consult, negotiate and enter into financial 
arrangements or contracts and to undertake or administer projects for the 
development of land for which the trust is responsible and, generally, to 
take any action that may be required to ensure the most beneficial use of 
the land.   

61  S 21A of the AAPA Act says that when regulations made under that 
Act confer on the Minister the power to grant authority to a person to 
enter or remain in any reserved lands and also require the Minister to 
consult the Trust before granting an authority to enter, the Trust may 
delegate its function in respect of the required consultation.  Regulation 8 
of the Aboriginal Affairs Planning Authority Regulations 1972 says that 
whenever any person, not being a person of Aboriginal descent or a 
person who is authorised under the Act or the Regulations to enter or 
remain on a reserve, wishes to enter or remain on a reserve that person 
shall apply to the Minister for permission to do so and the Minister may 
grant such permission.  The Minister may impose conditions upon such 
entry.  Under the regulation, the Minister is required to consult with the 
Trust before granting such permission. It appears from subregulation 8(3) 
that the process is not one whereby the view of the Trust binds the 
Minister. 

62  Pursuant to s 24 of the AAPA Act, the Governor may, at the request 
of the Authority, by proclamation and subject to express conditions place 
any land to which Part III of that Act applies under the control and 
management of the Trust.  Under s 25, the Governor may by proclamation 
declare any Crown lands to be reserved for persons of Aboriginal descent.  
By proclamation dated 8 March 1973 and published in Government 
Gazette number 25 of Friday, 23 March 1973, the Governor proclaimed 
that reserve 17614, to which Part III of the AAPA Act applied by virtue of 
those lands having been reserved for the use and benefit of the Aboriginal 
inhabitants under the provisions of s 29 of the Land Act, 1933, and being 
the subject of a proclamation made under s 18(1)(a) of the Native Welfare 
Act 1963, be placed under the control and management of the Aboriginal 
Lands Trust.  The control and management was subject to the terms and 
conditions that control and management was to be exercised in 
accordance with any direction given by the Minister under consultation 
with the Trust and that, subject to the direction of the Minister and the 
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approval of the Treasurer, the Trust could exercise the power of the 
Aboriginal Affairs Planning Authority to receive for the benefit of persons 
of Aboriginal descent any rental, royalty, share or profit or other revenue 
that may be negotiated or prescribed in relation to the use of the land the 
subject of the reserve or to the natural resources of that land. 

63  Part III of the AAPA Act is headed “Reserved Lands”.  Pursuant to 
s 26, Part III applies to any land vested in the Crown which, immediately 
prior to the date of coming into operation of the AAPA Act (1 July 1972) 
was reserved for the use and benefit of Aboriginal inhabitants under s 29 
of the Land Act 1933 and was subject to a proclamation made under s 
18(1)(a) of the Native Welfare Act 1963.  By s 27, any land to which Part 
III applies is vested in the Authority.  By s 28 the Authority is empowered 
to receive any rental, royalty or share of profit or other revenue that may 
be negotiated in relation to the use of the land or the natural resources.  
Section 28 also empowers the Authority to authorise any person or body 
to enter any reserved lands and to remain there for any purpose which in 
the opinion of the Minister would or may be of benefit to the Aboriginal 
inhabitants.  Under s 31 of the AAPA Act any person who enters or 
remains on any land to which Part III applies is guilty of an offence unless 
he establishes to the satisfaction of the court that (inter alia) he is a person 
of Aboriginal descent or a person authorised under the regulations.  
Section 50 of the Act provides that a person who commits an offence 
against the AAPA Act is liable to penalties ranging between a fine of up 
to $100 and imprisonment for 2 years.  

64  Section 30 of the AAPA Act says: “No application for the grant of 
any …right under any Act which would operate in relation to any land to 
which Part III applies… shall be processed except in consultation with the 
Authority”.  There is a proviso, however, namely, that nothing in s 30 
“…shall affect or be construed to derogate from the operation of the 
Mining Act 1904 …”.  Pursuant to s 4 of the Mining Act 1978, clause 14 
of the second schedule transitional provisions, a reference in any Act or 
regulation to the Mining Act 1904, unless the contrary intention appears, is 
to be read and construed as a reference to the Mining Act 1978.  Section 
24(7)(a) of the Mining Act allows mining (which includes exploration) to 
be carried out with the consent of the Minister responsible for the Mining 
Act on any land to which Part III of the AAPA Act applies.  
Section 24(7)(b), of the Mining Act 1978 requires that before that Minister 
gives his consent under that subsection to the carrying out of any mining 
on land to which Part III of the AAPA Act applies he must first consult 
with the Minister responsible for the administration of the AAPA Act and 
must obtain his recommendation thereon. 
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65  In my opinion it is the Minister responsible for the administration of 
the Mining Act 1978, and only that Minister who may give consent or 
refuse to give consent to mining on land to which Part III of the 
Aboriginal Affairs Planning Authority Act applies.  That Minister is, 
however, obliged to consult with his fellow Minister as required by s 
24(7)(b), although, his power to give or refuse to give consent to mining is 
not conditional upon the agreement of his fellow Minister, either as to the 
giving of consent or the terms and conditions thereof.  What has happened 
in the present case is that exploration licences 69/1744 to 1746 have all 
been granted subject to the express condition that the prior written consent 
of the Minister for State Development must be obtained before 
commencing mining on reserve 17614.  Pursuant to s 24(7)(c) of the Act, 
however, the giving by the Minister under s 24(7)(a) of the Mining Act of 
consent to mine on such land does not prevent or affect the application of 
s 31 of the AAPA Act to any person acting under that consent.  Under s 
31 of the AAPA Act it is an offence to enter or remain on land to which 
Part III applies unless the person entering or remaining is (inter alia) a 
person authorised to do so under the Regulations.  Regulation 8 says: 

  “(1) Whenever any person, not being a person of Aboriginal descent or 
a person authorised under the Act or these regulations to enter or 
remain within the boundaries of a reserve, desires for any stated 
reason to enter or remain in any reserve, he shall apply to the 
Minister for permission so to do and the Minister may grant such 
permission to enter accordingly. 

 (2) Subject to the provisions of subregulation (3) the Minister may in 
his discretion grant the permission referred to in subregulation (1) 
which permission shall be in the Form No. 2 in the Schedule, and 
shall specify therein the conditions to be observed by the person to 
whom it is granted, but the Minister may at any time, if he thinks 
fit, revoke any permission so granted. 

 (3) Before granting any permission to a person to enter or remain 
within the boundaries of a reserve pursuant to this regulation, the 
Minister shall consult the Aboriginal Lands Trust in the matter, 
but if the decision of the Minister differs in any material way from 
the views in the matter expressed to the Minister by the 
Aboriginal Lands Trust the Minister shall cause a report on the 
matter and the reason for his decision to be notified to the 
Aboriginal Lands Trust and laid before each House of Parliament 
as soon as may be practicable thereafter. 
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  The effect of the combined provisions of s 24(7) of the Mining Act 
and of s 31 of the AAPA Act is that even though the Minister for State 
Development has given consent to mine under s 24 of the Mining Act, no 
person who is not of Aboriginal descent or is not a member of Parliament 
or is not lawfully exercising a function under the AAPA Act or pursuant 
to a duty imposed by law, or is not permitted under the Regulations to do 
so, may enter or remain on Part III land.  In respect of the tenement holder 
and the tenements, that means that without a permit to enter being granted 
for purposes of the AAPA Act its right under the Mining Act to carry out 
mining on the ground cannot be exercised by it. 

66  By s 18 of the Mining Act, all Crown land, not being land that is the 
subject of a mining tenement, is open for mining and may be made the 
subject of an application for a mining tenement under the Act.  “Crown 
land” means all land in the State save land excepted by the provisions of 
paras (a) to (d) inclusive of the definition of Crown land contained in s 
8(1) of the Act.  The exceptions contained within those paragraphs do not 
include land the subject of a proclamation by the Governor pursuant to the 
Act.  As I have previously mentioned, s 23 of the Mining Act provides 
that an application for a mining tenement may be made in respect of land 
to which Part III of the AAPA Act applies and such land is thus open for 
mining and may be mined if the Minister consents as provided in s 24 of 
the Mining Act and subject to any terms and conditions imposed by the 
Minister under that section. 

CONCLUSIONS 

Access 

67  I have nothing before me other than the rather vague evidence of Mr 
Doutch as to what may be required by the Minister before his consent will 
be given to the carrying out of mining on the subject tenements.  The 
evidence satisfies me that no attempt has been made by or on behalf of 
Lingchip, including those associated with Great Western Resources, to 
ascertain from the Minister responsible for the Mining Act or officers of 
the Department what, if any, the requirements of the Minister are.  There 
is nothing in the evidence before me whereby it appears that the Minister 
or the Department on his behalf has published any guidelines or standard 
criteria concerning what may be taken into account.  Other than what was 
said by Mr Doutch, nothing was presented me in evidence to indicate that 
without the consent of the local Aborigines or of the Ngaanyatjarra 
Council or of the Aboriginal Affairs Planning Authority or the Aboriginal 

[2004] WAMW 4 (DSM) Page 28 



[2004] WAMW 4 
CALDER SM 

Lands Trust no consent will be given under the Mining Act.  That does 
not mean, however, that that is not in fact the position of the Minister.  
The evidence satisfies me that no attempt has been made by or on behalf 
of the tenement holder or of anyone connected with Great Western 
Resources to approach the Minister responsible for the administration of 
the AAPA Act in order to ascertain whether or not that Minister or his 
Department has any standard procedures or criteria which the Minister 
will follow or take into account in giving access pursuant to the AAPA 
Act and Regulations. 

68  The evidence presented by the tenement holders is extremely vague 
concerning the question of whether or not the consent of the Minister for 
State Development pursuant to s 24(7) will only be given where there is a 
signed agreement between the tenement holder and the local Aborigines 
or some authority acting lawfully on their behalf.  

69  The evidence reveals that no genuine attempt has ever been made by 
or on behalf of Lingchip or Great Western Resources or any of the 
persons connected with those two companies to meet with, let alone 
negotiate with, the Aboriginal Affairs Planning Authority or the 
Aboriginal Lands Trust or the Ngaanyatjarra Council for the purpose of 
reaching any agreement concerning entry upon reserve 17614 to carry out 
mining thereon.  Even if it is the case that the Minister for State 
Development will not give his consent to mining pursuant to s 24(7)(a) in 
the absence of any agreement with any or all of those last mentioned 
bodies, (and it appears that it was the belief of those who gave evidence 
on behalf of Lingchip that that is the case) then no real efforts at all were 
made to achieve that.  The invitation from the Ngaanyatjarra Council to 
meet with the Council was, in effect, ignored.   As Mr Hay said in his 
evidence, which I accept, the Council was willing to meet him at short 
notice and I have no doubt that it would have been willing to meet at short 
notice with any representative of the tenement holders and to discuss the 
issue of access to the reserved lands.  The fact that the Council’s standard 
agreement was in the process of being amended was no bar to that process 
being undertaken by or on behalf of the tenement holders.  I also take into 
account that Mr Doutch is a person of Aboriginal descent and that he was 
therefore not prevented by the AAPA Act from entering the reserve and 
not liable to any penalty under that Act for doing so.  He could not enter 
the reserve for the purpose of commencing “mining” (which includes 
exploration), however there was nothing under either the AAPA Act or 
the Mining Act which prevented him from visiting the reserve to try and 
meet with Mr Lyons or any other members of the local communities.  He 
did not explain why he had not done that apart from the possible inference 
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that it was too far.  He never offered any direct explanation as to why he 
did nothing more than telephone Mrs McLean 

70  One of the cases to which I was referred by counsel in the course of 
argument was the matter of Delta Gold Exploration Pty Ltd v Luan 
Trong [2001] WAMW 2.  The case was referred to me on the basis that I 
had there concluded from the material before me that the tenement holder 
(Delta Gold) had made extensive and genuine efforts to negotiate access 
to the land the subject of the tenement.  The land over which the subject 
tenements in that case had been granted was also on reserve 17614.  It is 
apparent from my summary of the evidence produced by Delta in support 
of its application for the grant of a certificate of exemption based upon 
paragraph (g) of s102 (2) that Delta Gold had actively and 
comprehensively made contact with the Department of Aboriginal Affairs, 
the Ngaanyatjarra Council and the traditional owners in its endeavours to 
gain agreement from those bodies to obtain access to the land.  At para 7 
of my recommendation to the Minister, I noted that counsel for Delta 
Gold had produced a copy of guidelines published by the Department of 
Industry & Resources “For Aboriginal Consultation By Mineral and 
Petroleum Explorers”.  I have obtained a copy of that document and of 
subsequent editions of it published in September 2001 and March 2004.  It 
is my understanding that the copy I obtained is current.  It is available on 
the web site of the Department.  It gives information concerning relevant 
legislation, Aboriginal Reserves, the obtaining of consents.  It explains 
why consultation with aboriginal people and organisations is necessary.  It 
is suggested that consultation should begin at the time when applications 
for tenements are lodged.  The assistance of the Department is offered to 
ascertain which persons or groups should be consulted.  It is explained 
how and with whom consultations should proceed. 

71  In my opinion, during the subject expenditure year, the tenement 
holder, did not genuinely seek to obtain the consent or agreement of any 
of the Minister for State Development or Minister for Indigenous Affairs, 
the Aboriginal Affairs Planning Authority or the Aboriginal Lands Trust 
or the Ngaanyatjarra Land Council or the local representatives of the 
affected Aboriginal communities to the entry by the tenement holder for 
purposes of mining upon the ground covered by the tenements and 
covered by Aboriginal Reserve 17614.  No approaches were made to the 
Ministers, to the Authority, to the Trust.  The only communication 
between the Ngaanyatjarra Council and Lingchip or its representatives 
consisted of four letters.  On 5 December 2002 Mr Wilson wrote saying 
that Lingchip would “…like to initiate discussions…” concerning entry to 
the reserve.  On 13 December 2002 the Council advised that a meeting 
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could be arranged in late January or early February 2003 and suggested 
that Mr Wilson contact the Council closer to that time to arrange an 
appointment.  Nothing was done by or on behalf of the tenement holder 
until 17 March 2003 when Mr Wilson wrote to the Council and said that it 
was “likely” that he would be in Perth between 24 and 30 March 2003.  
On 20 March 2003 the Council replied by letter stating that a meeting 
could be arranged during the week proposed by Mr Wilson and saying 
that he should telephone the writer to arrange a suitable time.  The letter 
from the Council also enclosed a copy of the standard agreement and 
indicated that it was being reviewed and the changes were likely.  From 
that time on nothing was done by anyone on behalf of the tenement holder 
to meet with or discuss with the Ngaanyatjarra Council the matter of 
access. 

72  I consider that the purported attempts by Mr Doutch to make contact 
with the local elder Mr Lyons through Mrs McLean were inadequate and 
patently so.  Mr Doutch made no attempt to go to the Jamieson and 
Blackstone areas.  Being of Aboriginal descent he did not require any 
permit under the AAPA Act to enter the reserve.  There is no evidence 
that he tried by any other means to contact Mr Lyon or any other members 
of the affected community.  He did not demonstrate any sense of urgency 
or even of reasonable diligence in the way that he went about trying to 
obtain the agreement of the local community to access by the tenement 
holder.  In my opinion that is because neither he nor Lingchip were 
genuinely concerned during the expenditure year to achieve agreement for 
access.  The mere fact that the standard deed of agreement that the 
Ngaanyatjarra Council had sent to Mr Wilson was likely to be changed 
was no valid reason for Mr Wilson, on behalf of Lingchip, or any other 
person on behalf of Lingchip to simply decide that there would be no 
further effort made to contact the Council and that no attempt would be 
made to negotiate with the Aboriginal Affairs Planning Authority or the 
Trust or to approach either of the responsible Ministers. 

73  In summary, no genuine reasonable attempt and no progress at all 
has been made towards the obtaining of agreement to access the reserve 
land or the obtaining of the consent of the Minister under s 24(7) of the 
Mining Act and that lack of attempt and of progress is, in my opinion, due 
entirely to an almost total lack of effort and desire on the part of the 
tenement holder and those acting on its behalf to endeavour to achieve 
those objectives. 

The Objectives of the Tenement Holder

[2004] WAMW 4 (DSM) Page 31 



[2004] WAMW 4 
CALDER SM 

74  I consider that the sole objective of Lingchip as holder of the 
tenements during the expenditure year was to engage only in activities 
directed towards the presentation of an IPO connected with the public 
floating of Great Western Resources Ltd and the planned subsequent 
transfer of the three licences to Great Western Resources.  It was hoped 
by those connected with both Lingchip and Great Western Resources that 
upon the successful float of Great Western Resources funds would be 
available and that the tenements would be explored by or on behalf of 
Great Western Resources using funds obtained from the float.  That is 
consistent with the evidence given by Mr Doutch which was to the effect 
that it had been decided by those who were involved in the exercise, 
which included himself and Mr Wilson, that after Lingchip had been 
granted exploration licences 69/1744 to 1746 over ground substantially 
identical to ground the subject of applications for exploration licences 
69/1215 to 1217 (which were, he said, in effect his applications), he 
would withdraw applications 69/1215 to 1217 because it was considered 
that it would be better for the tenements to be held by a company rather 
than by an individual.  It should also be remembered that those three 
original applications were in the name of three persons, not just 
Mr Doutch and that Mr Doutch said that he had fallen out with the other 
two applicants.  The effect of withdrawal by Mr Doutch of the earlier 
applications was that those other two persons no longer had any interest in 
the ground the subject of the tenements that were granted to Lingchip. 

75  In the circumstances which exist in the present case it cannot be said 
that, for purposes of s 102(2)(g), the expenditure condition was not 
complied with because of difficulties in obtaining requisite approvals 
when the tenement holder has not tried to obtain such approvals. 

Time Required For Capital To Be Raised

76  Section 102(2)(b) provides, inter alia, that one of the reasons for 
which a certificate of exemption may be granted is that time is required to 
raise capital for future exploration or mining on the subject tenement.  
There is before me very little evidential material concerning the financial 
position at any time of the tenement holder. The statement that was lodged 
in support of the applications for the tenements says, as to Lingchip’s 
financial capacity at the time of the application, merely that a letter from 
the company’s accountant is attached to the statement in support as 
evidence of its ability to fund the exploration activities.  I was not shown 
any letter from the company’s accountant.  The “Proposed Exploration 
Budget” which formed part of the statement in support of the exploration 
licence applications set out the barest detail, namely:  “Exploration 
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planned for the area includes the following; Acquisition of public domain 
aeromagnetics, radiometrics, air photography and Landsat imagery.  
Geological mapping; Geochemical sampling programs; Airborne 
geophysical surveys; Drill testing of targets identified.  The cost of the 
above exploration is to a degree dependent on results, but will be in 
excess of the $63,000 annual expenditure requirement”.  During his 
evidence Mr Wilson conceded that he had no real knowledge at any 
material time of the financial resources or financial capacity of Lingchip.  
There is no evidence of any planned expenditure on the part of Lingchip 
in respect of the tenements.  The only evidence placed before me was that 
if and when there was a successful public float which raised $5 million 
then, as set out in the web site of Great Western Resources Ltd, the money 
raised would be used to “…acquire, explore and develop three quality 
resource projects each of which has immediate drill targets and one of 
them (Wiluna West) has potential for early cash flow.”  It was there being 
represented, in other words, that the exploration and development of the 
tenements was dependent upon the success of the Great Western 
Resources fundraising proposal and that the three tenements constituted 
only one of three projects which would share in the expenditure of the 
funds raised.  

77  I am satisfied that at some time prior to the application for the 
tenements being lodged by Lingchip, Mr Doutch, Mr Wilson and those 
connected with the control and administration of Lingchip and of Great 
Western Resources had decided that the tenements, if and when granted to 
Lingchip, would be held by Lingchip pending the preparation and 
promotion of the IPO and the public listing of Great Western Resources 
and that, if the float was successful in raising sufficient funds, then the 
tenements would be transferred to Great Western Resources and 
exploration activities would then be undertaken by Great Western.  I find 
that it was because of that plan that no attempts were made by Lingchip to 
raise any money for the purpose of carrying out any exploration activities 
in connection with the three tenements or for the purpose of commencing 
and continuing appropriate communication with any appropriate person or 
body or Minister with a genuine intention of obtaining agreements and 
consents to enter and conduct exploration activities on the subject land.  I 
infer from the absence of any specific evidence as to the financial capacity 
of Lingchip and from the very vague statement made by Mr Wilson in his 
evidence that other companies associated with Doutch would assist 
Lingchip financially, that Lingchip did not have sufficient funds available 
to it to comply with the expenditure condition and, further, that it did not 
attempt to raise money for the purpose of endeavouring to obtain the 
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access and the consents that it needed or in order to undertake any work 
connected with the tenements. 

78  In summary, at no time prior to or during the subject expenditure 
year and at no time since has Lingchip made any effort to raise capital for 
the purpose of mining or exploration on the three tenements.  The only 
capital that was raised or was sought to be raised was earmarked 
exclusively for the purpose of preparing and promoting the launching of 
the Great Western Resources IPO with a view to later transferring the 
tenements to Great Western and was not meant to be used for expenditure 
in any way on or in connection with mining on the tenements.  Lingchip’s 
role, until the capital was raised by the Great Western float was to do 
nothing more than hold the tenements.  There was an intention that until 
sufficient capital was raised for the preparation and presentation of the 
Great Western Resources IPO and unless and until the float was 
successful there would be no expenditure by Lingchip on the tenements.  
Lingchip’s role was nothing more than a holding role. 

Time to Evaluate Work Done

79  Section 102(2)(b) says that one reason for the granting of a 
certificate of exemption is that time is required to evaluate work done on 
the mining tenement.  In the present case the only evidence of any work 
having been done is of that carried out by Mr Wilson and Mr Gregory and 
the telephone calls made by Doutch to McLean.  Mr Wilson said in 
evidence that he had worked as a geologist for Lingchip.  Lingchip was 
first registered by Asic as a company in September 2000.  The subject 
tenements were granted in July 2002.  The ASIC company extracts which 
were tendered in evidence show that Mr Wilson has never been a public 
officer or a shareholder of Lingchip.  He is recorded as a director of Great 
Western Resources Ltd which was registered first on 18 November 2002.  
He is also shown as a registered shareholder of Great Western.  It was the 
evidence of Mr Wilson that it was not until November 2003 that he 
commenced to prepare the material which was included in the report 
lodged with the Department for the purposes of s 115A of the Act, being 
the mineral exploration report, for the tenements.  The period covered by 
that report ended on 15 July 2003.  The report was not lodged with the 
Department until about a week before the commencement of the hearing 
in this matter on 5 February 2004.  It was his evidence that the report 
summarised everything that he had done during the expenditure year.  He 
conceded, however, that references had also been made in it to material 
which had not been available until after the end of the expenditure year. 
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80  The material contained in the mineral exploration report is very 
basic.  Nearly all of it consists of an appendix which contains copies of 
information available in the public domain from public company reports 
and ASX announcements.  The remainder of the report is very similar in 
content and style to material which appears in the Great Western 
Resources web site which was created towards the end of 2003 and is very 
similar to the material contained in the brochure which was produced for 
Great Western Resources in connection with the proposed float.  With the 
exception of the information contained in all of those documents 
concerning the copper outcrop having been reported to Mr Doutch by 
local Aborigines, all of the material produced by the efforts of Mr Wilson 
is drawn from public domain material which, with the exception of some 
aeromagnetic information that became available after July 2003, was 
available before the commencement of the relevant expenditure year and 
thus before the grant of the tenements to Lingchip. 

81  In essence, Mr Wilson has done little more than peruse material 
readily available in the public domain and summarise it.  The stated 
identification of drill targets appears to amount to nothing more than, in 
effect, stating what had already been stated concerning limited past 
activity in the area.  In large part, his work is of the type that, as has been 
done in the policy guidelines, could be described, as data reviews of the 
type which would normally be undertaken as part of the ground selection 
process.  In the present case, however, no such work was done as part of 
the ground selection process.  The ground selected to be applied for by 
Lingchip has already been identified as being that which had been the 
subject of the previous applications by Mr Doutch and the other two 
applicants. 

82  I am not satisfied that any of the work done by Mr Wilson was done 
by or on behalf of the tenement holder nor that it was, for the purposes of 
reg 21, work which Lingchip caused him to do.  Any expenditure of time 
and effort on his part was, I find, done by him for two purposes.  Those 
purposes being, firstly, to provide material for the preparation and 
promotion of the Great Western Resources IPO and float and, secondly, to 
enable him to, in some way which is unclear to me, ultimately acquire an 
interest in the assets of Lingchip.  The evidence is very vague concerning 
when and how any such acquisition on the part of Mr Wilson might occur.  
There were no written agreements produced.  There was a complete lack 
of any specific detail in his evidence as to whether there were any formal 
written or oral agreements.  I am satisfied that Lingchip did not incur any 
actual expenditure for the work done by either Mr Wilson or Mr Gregory, 
the other geologist.  I am not satisfied that there is any obligation at all on 
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the part of Lingchip to in any way pay for or otherwise compensate either 
Mr Wilson or Mr Gregory for any work done by them. 

83  Section 102(2)(b) provides that an exemption may be granted where 
time is required to evaluate work done on the mining tenement.  In my 
opinion the work done by Mr Wilson and by Mr Gregory was not done 
“on the mining tenement”.  The work was being done on the preparation 
and promotion of a planned IPO and float of Great Western Resources.  
I find that the work was in fact being done by and for Great Western 
Resources.  It was being done in order that Great Western Resources 
might raise capital and acquire the tenements and to enable Great Western 
Resources, if it chose to do so, to explore and develop the tenements.  
I find that it had been agreed between Great Western Resources and 
Lingchip that the tenements would be simply held by Lingchip pending 
the hoped for successful outcome of the float and future transfer of the 
tenements to Lingchip. 

Expenditure by Lingchip

84  I accept the evidence of Mr Doutch which was to the effect that he 
sent approximately $1000 to Mrs McLean pursuant to a loose 
arrangement that he had with her whereby, in return for such payments 
she would keep him informed, so far as she was aware, of the 
whereabouts of Mr Lyons and of her attempts to contact Mr Lyons and 
other members of the Aboriginal community.  That is expenditure which 
falls within the provisions of paragraph (b) of s 102(2).  It amounts to only 
$332, for each tenement (which I consider to be the appropriate way to 
apportion it to each of the tenements).  I am satisfied that Mr Doutch did 
not do any other work for Lingchip during the expenditure year that was, 
for purposes of reg 21, work “…in mining on or in connection with 
mining on…” the tenements during the relevant expenditure year.   

  As I have previously said, it is my opinion that the amount of $2904 
paid by Great Western Resources to Reynolds Graphic for preparation of 
the web site and brochures connected with the IPO and the float of Great 
Western Resources was not expenditure on the subject tenements for 
purposes of reg 21. 

85  During the expenditure year in question no rental payments were 
made.  The expenditure year commenced on 16 July 2002 and expired on 
15 July 2003.  On 9 July 2001 a portion of the rent for each tenement was 
paid which, together with a smaller amount, which in each case was 
received on 11 July 2002, amounted to the total rental and GST payable in 
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advance for the first year of the tenements.  The next payment of rent, 
which was payable in advance for the 2003-2004 year, was received late, 
namely, on 17 October 2003.  Rental payments are expressly stated by reg 
96C(2a) as being capable of being used in the calculation of the required 
expenditure on or in connection with mining on a tenement.  Regulation 
96C(2a) says that “annual tenement rent (including the rent for the first 
year of the mining tenement) … may be used ….” in calculating 
expenditure.  Section 58(1)(c) of the Act says that an application for an 
exploration licence is to be accompanied by the amount of prescribed rent 
for the first year of the term of the licence.  Similar provisions appear in 
other sections of the Act which deal with the making of applications for 
other types of tenements.  I consider it to be the purpose of s96A(2a) that, 
even though it was not expended  “… during (one) of the years of (the) 
term…” (see reg 21(1) concerning the expenditure condition), the 
payment of rent at a time prior to the commencement of the first year of 
the term of the tenement is expenditure which is to be taken for purposes 
of s. 62 and reg 2. 1 as if it was expenditure which was incurred during 
the first year of the term of the tenement.  That provision does not apply 
to rental payments made other than for the first year.  The payment on 
17 October 2003 of rent for the year the subject of these proceedings is 
not allowable as claimable expenditure for that subject year. 

86  In the case of each tenement an amount has been claimed in the 
Form 5 as having been expended on administration and overheads.  I have 
already expressed my conclusion that all of the work done by Mr Wilson 
and Mr Gregory was done in circumstances where no expenditure on the 
part of Lingchip could be attributed to it.  I have also concluded that, apart 
from the telephone contact and the payment of $1,000 made by 
Mr Doutch to Mrs McLean and the sending of two letters to and the 
receiving of two letters from the Ngaanyatjarra Council concerning the 
issue of access, nothing was done to try and gain the necessary consents 
or approvals for access or mining.  Mr Doutch gave some evidence, which 
I do not accept, to the effect that during the expenditure year he had 
received some cash payments from Lingchip for tasks that he had 
undertaken in connection with the tenements.  He gave no details of either 
the nature of the work or dates when it was done or the amounts paid.  His 
evidence was so lacking in detail that I could not be satisfied that, beyond 
his meagre attempts to contact Mr Lyons through Mrs McLean, he did 
anything else. 

87  In all of the circumstances I am of the opinion that very little, if any, 
expenditure would have been incurred in the administration of the 
tenements during the relevant expenditure year.  I am satisfied that Mr  
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Wilson would not have been and is not to be paid for writing two letters to 
the Ngaanyatjarra Council, for receiving the council’s replies or for 
quickly reading the draft deed of agreement before he placed it in a 
drawer and left it there.  I am satisfied that he was not and will not be paid 
any money for compiling and lodging the mineral exploration report.  The 
amounts of expenditure claimed in the form 5 for the work done by 
Wilson & Gregory relating to the review of public domain material was, 
I find, done solely for purposes of the Great Western Resources float. 

RECOMMENDATIONS 

The Exemption Application 

88  I recommend to the Minister that the applications for the grant of a 
certificates of exemption be refused.  I consider that the tenement holder 
has failed to demonstrate that time is required to evaluate work done or 
the mining tenement or to plan future exploration on mining or to raise 
capital for future exploration or mining.  I consider that it has not made 
any genuine effort to obtain any consents or approvals which it needs to 
obtain from either the Minister for State Development or the Minister for 
Indigenous Affairs, from the Aboriginal Affairs Planning Authority, the 
Aboriginal Land Trust, the Ngaanyatjarra Council or any local Aboriginal 
community or its representatives and that it has not demonstrated that it 
was prevented from undertaking exploration activities on the subject 
ground because of difficulties in obtaining such approvals or consents.  
There is nothing in the evidence which suggests to me that, pursuant to s 
102(3), a certificate should be granted by the Minister for any reason other 
than those set out in s 102(2). 

The Plaint for Forfeiture

89  I recommend to the Minister that the three tenements be forfeited.  
I consider that the failure to comply with the expenditure requirement is, 
in the circumstances of each case, of sufficient gravity to justify the 
forfeiture.  The following factors are of significance.  The tenements are 
in their first year of existence.  The applicants have made no genuine 
attempt to obtain any necessary consents or approvals or to reach any 
agreement which may lead to the consents or approvals which it requires 
in order to access and to explore the land in question.  I am satisfied that, 
well before July 2001, when the tenements were applied for, Lingchip was 
aware that the tenements were wholly within Reserve 17614 and that 
consents to mine and to enter and remain in order to explore would have 
to be obtained.  Prior to the date of grant of the tenements it was the 
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intention of Lingchip and those associated with Great Western Resources 
that Great Western Resources would be incorporated, that an IPO for the 
public float of Great Western Resources would be prepared and presented 
to the public, that the tenements would be transferred to Great Western 
Resources and that Great Western Resources, with funds received from its 
public float, would provide the funding for the exploration of the 
tenements which, by then, would have been transferred to Great Western 
Resources. 

90  I consider that it emerges clearly from the evidence before me that it 
was never the intention of Lingchip during the expenditure year to take 
whatever steps were both reasonable and necessary to enable it to comply 
with the well-established policy of the Mining Act and Regulations, 
namely, that every tenement holder act in a manner towards the tenement 
which is intended to expeditiously achieve appropriate exploration of the 
mineral resources of the State and which is intended to discourage 
tenement holders from merely holding tenements over land for other 
reasons. 

91  All activity on mining or in connection with mining on the tenements 
was, in effect, put on hold awaiting the outcome of the proposed float of 
Grant Western Resources.  It is of significance that Great Western was not 
incorporated until November 2002, three months after grant of the 
tenements. 
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