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THE PROCEEDINGS 
 

1 The plaintiff lodged plaints 23/023, 24/023 and 25/023 seeking forfeiture 

of M38/316, M38/317 and M38/283.  The plaints allege that the Defendants 

failed to comply with the statutory expenditure requirements for the reporting 

years ending 1 August 2002, 1 August 2002 and 30 July 2002 respectively.  The 

Defendants have applied to strike out the Plaints. 

 

2 The ground relied on by the Defendants is that the Plaints are null and 

void because they do not comply with reg 122 (1) Mining Regulations 1981.  

That regulation provides “Every plaint shall be signed by the plaintiff or his 

solicitor and lodged with the prescribed fees at the office of the Mining 

Registrar”. (The underlining is mine) 

 

1. The Plaintiffs solicitors are Carles Solicitors, they did not sign the 

plaints. 

 

2. The plaints are signed in the name of A.J Aristei.  The annotations 

to that signature are styled in each plaint “A.J Aristei, Counsel for 

the Plaintiff ”, Mr Aristei concedes that he is a Barrister and does 

not practice as a Solicitor. 

 

3 Placed into evidence as Exhibit 1 is a letter from Carles Solicitors stating 

that A.J Aristei is the instructed counsel with their authority to sign the Plaints in 

these proceedings. 
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4 The Defendants seek that I strike out the plaints.  They argue because they 

were signed by a Barrister, they are null and because they are null they cannot 

be amended pursuant to s 142 Mining Act 1978.  They further argue I have 

power in these proceedings to dismiss plaints pursuant to Section 98(4) Mining 

Act 1978 (WA) and that it is appropriate that I do so. 

 

 

5 The Plaintiff submits first, that if the plaints are irregular then I may 

simply amend them.  Secondly that as a matter of statutory construction the 

plaints are not null. Thirdly, that as a Warden sitting in open court I lack the 

power to ‘strike out’ complaints.  I have heard oral submissions by the parties on 

the day of the hearing and have received further written submissions. 

 

THE LAW  

Regulation 122(1) of the Mining Regulations 1981 

 

6 There is a general rule that where a provision of a statute or regulation 

requires a document be signed by a particular person then if that person 

authorises another to sign on his behalf, a signature made by that other 

authorised person pursuant to that authority is equivalent to the signature of the 

person giving the authority.  McRae v Coulton (1986) 7NSWLR 644. 

 

7 Reg 122(1) appears to require that the only persons who can sign a plaint 

are the plaintiff or his solicitor, “Every plaint shall be signed by the plaintiff or 

his solicitor…” 
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8 The language of the Regulation directly excludes agents who are not 

solicitors.  I accept the Defendants’ submission that the proper construction of 

the word ‘Plaintiff’ in reg 122(1) requires the plaintiff’s personal signature.  If it 

did not mean that then the reference to the words ‘his solicitor’ is redundant.  I 

accept that the intent behind reg 122(1) is to exclude an agent who is not a 

solicitor from signing a plaint for forfeiture. 

 

9 Regulation 122(1) clearly ousts application of the general rule in McRae v 

Coulton 1986 7 NSWR644.  I gain support for this proposition by comparing the 

words of this regulation with the words chosen by the legislature in s 102 

Mining Act 1978(WA) which provides that an exemption application may be 

signed “by the applicant or his authorised agent”. 

 

10 In Exmin v Australian Gold Resources Ltd [2002] WAMW30 Warden 

Calder SM noted that the only two instances in the Mining Act and Regulations 

where a signature of a solicitor was required in the absence of the signature of a 

plaintiff were appeals to the Supreme Court pursuant s 147 of the Mining Act 

and plaints for forfeiture pursuant to reg 122 of the Mining Regulations.  

Warden Calder concluded at P11, 

 

11 “The lodging of an appeal to the Supreme court or a plaint for forfeiture is 

a significant procedural step.  In my opinion, it is because of the significance of 

the step that it is the intention of Parliament that only the appellant or plaintiff in 

person or his solicitor may take it and that Parliament has indicated that 

intention by expressly referring to the solicitor of the party”. 
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12 I further accept the proposition that as a general rule at common law a 

party cannot institute proceedings except personally or by his solicitor. Eastern 

Metropolitan Regional Counsel v Four Seasons Construction Pty Ltd 2000 

22WAR322. 

 

13 I am therefore satisfied that the only two persons who can sign a plaint for 

forfeiture pursuant to reg 122 of the Mining Regulations are the Plaintiff or his 

Solicitor. 

 

 

Is a Barrister a Solicitor for the purposes of Reg 122 Mining Act? 

 

14 As a matter of history there is a great deal of difference between the two 

groups.  Generally speaking Barristers appeared as advocates in court 

proceedings. Solicitors took instructions from clients directly and initiated 

proceedings by the preparation and filing of documents. 

 

15 In Western Australia these roles were joined by the Legal Practitioners 

Act 1893 (WA). A practitioner admitted under the provisions of that act could 

perform both the previously divided roles. 

 

16 Admitted practitioners in Western Australia who wish to restrict 

themselves to the traditional barrister role may do so by joining an association of 

barristers and submitting themselves to the rules of that association. 
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17 The Defendants point to the Supreme Court Rules (WA). They argue that 

in Order 4 rule 3 and Order 12 rule 1 only a litigant in person or his ‘solicitor’ 

may enter an appearance.  They contrast this with Order 20 rule 7 that provides 

that a ‘solicitor’ or counsel is permitted to sign pleadings in proceedings. 

 

18 They argue that the choice of the word ‘solicitor’ in Order 4 rule 3 and 

Order 12 rule 1 was a conscious decision of the draftsperson, which reflects that 

proposition that proceedings are only issued with the authority of the litigant. 

 

19 I quote paragraph 40 of the Defendants submissions, “This policy concern 

also provides good reasons for concluding that practicing solicitors can issue 

proceedings but members of the bar cannot.  Solicitors have a direct retainer 

with the plaintiff and are responsible for taking instructions from the plaintiff.  It 

is therefore reasonable to assume that a solicitor is acting with the authority of 

the plaintiff. The same cannot be said of members of the bar because barristers 

must be retained by solicitors and therefore receive their instructions.  

Consequently, barristers do not have the same direct relationship with the client 

that helps ensure that proceedings are issued properly and with the full authority 

of the Plaintiff”. 

 

20 The Defendants argue that this policy reason demands that plaints if not 

issued by the plaintiff, must be issued by a legal practitioner, with a 

solicitor/client relationship with the plaintiff. 
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21 In my opinion this puts too fine a point upon the meaning of the term 

solicitor.  The same considerations that apply to appearances in the Supreme 

Court civil jurisdiction do not necessarily apply to a Warden sitting 

administratively in Open Court even if I do have the power to award costs 

against a plaintiff who fails to proceed.   

 

22 Mr Aristei is an admitted practitioner. He entitled to practice as a barrister 

and solicitor pursuant to the Legal Practitioners Act 1893.  He is the Plaintiff’s 

barrister and solicitor. The fact that there is an agency relationship with him and 

Carles Solicitors is not a concern to me sitting administratively, hearing a plaint 

for forfeiture. 

 

23 I can exercise control over a barrister or solicitor when they are in Court, 

they are both legally trained and qualified with knowledge of law, procedure and 

advocacy. 

 

24 It is safe for me to assume that when either a solicitor or barrister speaks 

on behalf of a corporation or signs documents, even documents initiating 

proceedings for forfeiture that he or she has authority to do so.  If either exceed 

that authority then they are both subject to various disciplinary codes and both 

may be subjected to orders of the Court. 

 

25 I do not see a valid policy reason for construing the word solicitor so 

narrowly in reg 122 that it could not include an admitted practitioner who is 

currently a member of the bar.   
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26 The decision of Warder Calder in Exmin v Australian Gold Resources Ltd 

[2002] WAMW30 has no application to the facts of this case. 

 

27 I make no orders in regard to this application. 
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