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  ORION RESOURCES NL 
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GREGORY WAYNE DOWN 
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Catchwords: 
 
EXEMPTION – application for – joint hearing with plaint for forfeiture – 

recommendation to Minister concerning exemption and 
plaint made at the same time 

EXPENDITURE – exemption – time required to evaluate work done 
EXPENDITURE – exemption – plan for future exploration and mining 
EXPENDITURE – non-compliance – forfeiture application 
FORFEITURE – expenditure non-compliance 
FORFEITURE – where tenement transferred after non-compliance 
FORFEITURE – sufficient gravity 
PENALTY – forfeiture in lieu of penalty 
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Legislation: 
 
Mining Act (1978) WA\S.82 
Mining Act (1978) WA\S.98(1) 
Mining Act (1978) WA\S.98(4) 
Mining Act (1978) WA\S.98(5) 
Mining Act (1978) WA\S.102(2)(b) 
Mining Act (1978) WA\S.102(3) 
Mining Regulations (1981)\R.31 
 
Result: 
1. Recommend that the Minister not grant certificate of exemption. 
2. Recommend that, subject to certificate of exemption not being 

granted, Mining Lease 77/154 be forfeited.  
 
Representation: 
 
Counsel: 

Applicant/Defendant : No appearance 
Objector/Plaintiff : Mr. G.H. Lawton 
Ronald Arthur Vivian :  In Person (Mr A Nicholls by Power of Attorney) 
 

Solicitors: 
Applicant/Defendant : Nil 
Objector/Plaintiff : Lawton Gillon 
 
 

Case(s) referred to in judgment(s):  
Commercial Properties Pty Ltd v Italo Nominees Pty Ltd  
(unreported, Sup Ct WA, F. Ct 18/12/1988; Lib 7427).   
Johnsons Well Mining NL & Ors v Angelopoulos [2002] WAMW 22 
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Case(s) also cited: 
 
EDWARDS SM 
 
REPORTS AND RECOMMENDATIONS OF WARDEN TO MINISTER – 
S 98(6), S 102(6) MINING ACT 1978 (WA) 
 
 
THE PROCEEDINGS 
 
The Plaint for Forfeiture 
 

1  On 25 February 2003, the plaintiff Gregory Wayne Down (‘Down’) 
lodged with the Mining Registrar at Southern Cross Plaint 22/023 (‘the 
Plaint’) seeking forfeiture pursuant to the provisions of Section 98 of the 
Mining Act 1978 (‘the Act’) of Mining Lease 77/154 (‘the tenement’).  At 
the relevant time, the tenement was held by Gasgoyne Gold Mines NL and 
Orion Resources NL (‘GG&OR’). On 17 February 2003, eight days prior to 
lodgement of the Plaint, GG&OR transferred their interest in the tenement to 
Ronald Arthur Vivian (‘Vivian’). Following a request by letter on behalf of 
GG&OR to amend the name of the defendant to Vivian, such amendment 
was made on 2 December 2003. At the commencement of the hearing on 10 
February 2004, application was made by counsel on behalf of Down that the 
correct defendant should be GG&OR as they were the tenement holder 
during the tenement year, the subject of the Plaint, that is the year ending 17 
September 2002.  I then amended the name of the defendant to the two 
above-named Defendants. GG&OR were not represented at the hearing on 10 
February 2004. I was satisfied that they had been properly advised of the 
hearing date. Vivian participated in the proceedings, represented by Mr 
Angus Nicholls, in his capacity as a grantee of a power of attorney, Vivian 
being the tenement holder as at the date of hearing.  It was agreed that the 
application for a certificate of exemption and the plaint for forfeiture be 
heard together. 

 
2  The ground upon which forfeiture of the tenement is sought is expressed 

as follows: 

“The defendant has not met the required minimum expenditure 
commitment on Mining Lease 77/154 during the year ending 17 
September 2002.”  
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A defence was lodged by Vivian.  The grounds were: 
 
“That M177/154 was purchased from the previous holders, to allow 
exploration and development of the tenement, while maintaining its status 
as a pre-1994 mining lease.” 
That the present holder has been expending considerable time and money, 
with some success in defining a shallow resource amenable to mining in 
the near future”. 

 
The Exemption Application 
 

3  GG&OR lodged application for exemption 167/023 on 10 December 
2002 seeking the grant of a certificate of exemption in respect of M77/154 
for the expenditure year ended 17 September 2002.  Exemption is sought in 
the amount of $17,000.  In the application GG&OR rely on the reasons set 
out in paragraph (b) of subs 102(2) of the Mining Act 1978 (WA) (“the 
Act”). They also rely upon the provisions of S 102(3) of the Act. 

 
4  Down lodged objection 19/023 on 27 February 2003 to the grant to 

GG&OR of a certificate of exemption.  His grounds of objection were: 
 
“The registered holders of Mining Lease 77/154 do not have 
sufficient reasons to be granted exemption application SC 
167/023”. 
 

THE EVIDENCE 
 
On Behalf of the Applicant/Defendant 
 

5  A statutory declaration by Vergil Orton (‘Orton’), Mineral Properties 
Officer, employed by Sons of Gwalia Ltd was received into evidence by 
consent. 

 
6  Orton declared that M77/154 was registered, as at the date of the 

statutory declaration (27 November 2002), in the names of GG&OR being 
companies that were wholly owned subsidiaries of Sons of Gwalia Ltd. 

 
7  Orton further declared that the tenement was part of the Pointer 7 

Project, located in the Yilgarn Mineral Field, approximately 30 kilometres 
south south east of Marvel Loch Mine.  The exploration budget for the 
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Southern Cross region was $4.6 million for the 2001/2002 financial year.  
Reference was made to the various Form 5 reports on Operations and 
Mineral Exploration Reports submitted to the Department of Mineral and 
Petroleum Resources.  The Pointer 7 Project has formal project status and 
combined reporting with the Geological Survey of WA.  The ground, the 
subject of the tenement is still considered prospective for gold resources 
due to the proximity to the Dulcie prospect. 

 
  Angus Nicholls (‘Nicholls’) stated that Vivian had taken on the 

tenement in order to investigate the potential of the deposit.  He said that 
the work had exceeded the expenditure in the last year.  There is a plan to 
do 1000 auger holes of which 600 have been done.  Three hundred have 
been sent off for assay.  He said the results of the assays confirm previous 
results obtained by GG&OR.  He estimated that since February 2003, 
$6,000 to $7,000 had been spent.  He said a further expenditure of $15,000 
was planned on groundwork and research.  He said that he was a geologist 
and was working on the deposit.  Nicholls itemised the expenditure as 
follows: 

 
Assays $1,237.28 
Auger $1,000.00 
Rent $2,094.40 
Rates/fuel/food $794.45 
Purchase price $2,094.40

TOTAL $7,220.45 
 

  Under cross-examination by Mr Lawton, Nicholls said that Vivian was 
his father-in-law, and was a cabinet-maker.  When purchased, the tenement 
was not under plaint.  Vivian handled the negotiations to acquire the 
tenement and he agreed that GG&OR were clear that the purchase was 
“caveat emptor”.  He said that Vivian was aware that there was an 
exemption application for the current year and that the previous year an 
application for exemption had been refused.  He said the purchase price was 
the equivalent of a year’s rent.  He acknowledged that the ground was open 
to plaint.  He said that Vivian paid for the tenement knowing that there 
were outstanding exemptions, that a prior exemption had been refused and 
that there was a risk of plaint and a risk of forfeiture.   

 
  In respect to the expenditure, he said that the work he put in was valued 

on the basis of the type of work. If it were research then his fee would be 
$500 per day.  If it were fieldwork then it was $300 per day.  He said that 
he did not expect to be paid for the work he had done and that he had no 
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interest in the tenement.  The arrangement between him and Vivian was 
that if the project “got up” he might get a reward, but expected nothing in 
the short term. 

 
The intentions of Nicholls and Vivian are to get to the stage of 

developing the tenement themselves and they were planning to spend 
another $15,000.  No further evidence was presented as to what those funds 
would be spent on and over what period. 

 
 
 

On Behalf of the Objector/Plaintiff 
 

  No witnesses were called for the Objector/Plaintiff however counsel for 
the Objector/Plaintiff tendered a number of documents from the 
departmental file.  Those documents included the following: 

 
 

1) Application for Exemption 131/012.  
This document was lodged by GG&OR on 15 November 2001, 
seeking exemption of expenditure of $13,574 in respect of the 
tenement for the expenditure year expiring 17 September 2001.  
The reasons set out therein referred to sections 102(2)(b) and 
102(3) of the Act.  No objection was lodged and the application 
was refused on 25 August 2002. 

 
2) Determination – Application for Exemption from Forfeiture. 

This document dated July/August 2002 records that no work had 
been done on the tenement for the previous 3 years and also records 
the recommendation for refusal and the Exemption Sub-
Committee’s agreement with the recommendation. 
 

3) Letter Director Mineral Titles to GG&OR dated 9 September 2002. 
This advises GG&OR of the refusal by the Minister of the 
application for exemption. 

 
4) Letter Director Mineral Titles to GG&OR dated 12 February 2003. 

This letter gives notice that an application for exemption in respect 
of M77/154 (and other tenements) would be recommended for 
refusal and for the commencement of forfeiture proceedings.  
Submissions for consideration were invited. 
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5) Notice of Intention to Forfeit 

This notice was dated 4 November 2003 and directed to Vivian.  It 
related to the tenement and recorded that the rent payable for the 
year ending 17/9/2004 had not been paid.  The amount payable was 
$2169.20. 
 

6) Certified Copy Mining Tenement Register Search 
This document was admissible under S 69 of the Evidence Act. It 
confirmed that the tenement was transferred to Vivian from 
GG&OR on 17 February 2003. GG&OR had been the registered 
tenement holders from 20 August 1997. As to 
expenditure/exemptions it shows that for the tenement year 2001 
the minimum expenditure was $17,000, the total expended was 
$3,426.00 and exemption was sought for $13,574, which was 
refused.  For the 2000 tenement year the minimum expenditure was 
$17,000 and an exemption for $13,693 was granted.  Only in 1989, 
1993 and 1996 to 1998 inclusive, did the expenditure exceed the 
minimum requirement.  In every other year from 1989, a certificate 
of exemption from expenditure requirements had been sought and 
granted until 2001 when exemption was refused.  In each year an 
exemption was sought, the exemption amount was significant. 

 
FINDINGS ON THE EVIDENCE 
 

  In respect of the exemption application, the only evidence was the 
statutory declaration of Orton.  I find from this document that the tenement 
is part of the Pointer 7 Project and the tenement, with others, covers the 
prospective Parker Range BIF unit.  Drilling has shown strong gold 
anomalism and another resource, Red Wing, lies approximately 
5 kilometres from the tenement and lies on strike to the tenement. 

 
  There is a total shortfall of expenditure for the year, the subject of the 

application for exemption, and significant shortfalls for the years back to 
1999. 

 
  In the tenement year 2001, there was a refusal of exemption from 

expenditure requirements. 
 
  When the tenement was transferred to Vivian, he was aware that it was 

liable to be plainted and that there was a risk of forfeiture.  He was fully 
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aware of the position and the transfer price of a year’s rent, in my view, 
reflects this. 

 
  I also find that Nicholls has undertaken work on the tenement since the 

transfer to Vivian.  Nicholls is the son-in-law of Vivian and did not expect 
to be remunerated until or unless the project “got up”.  Nicholls argued that 
the work done by him should be taken into account on the basis that he was 
the grantee of a power of attorney given by Vivian.  I find that the value 
attributed by Nicholls to the work done by him cannot be taken into account 
based on Regulation 31 of the Mining Regulations.  That allows the 
tenement holder, if directly engaged part-time or full-time in mining on the 
lease an amount equivalent to the remuneration that the holder would be 
entitled to if engaged, under a contractual arrangement, in similar mining 
activity elsewhere, and such an amount is then deemed to have been 
expended.  Nicholls is not the tenement holder and the power of attorney 
does not displace the tenement holder in respect of this regulation. It clearly 
requires the tenement holder to be directly engaged in mining on the lease.  
Vivian was not so engaged and accordingly, the value of the work done by 
Nicholls cannot be taken into account in calculating the expenditure.  
Accordingly, I find that the expenditure is in the order of approximately 
$5,000 and not $7,220.53 as claimed. 

 
  The future proposals of Vivian are vague and imprecise.  The only 

evidence is that Vivian intends to spend a further $15,000 or so.  It is 
intended that another 400 auger hole program be planned, 600 samples 
already having been taken. No further detail was given as to what work 
would be undertaken and over what period.   

 
THE MINING ACT AND REGULATIONS 
 

18  Pursuant to Section 82 of the Act, the holder of a mining lease is 
required to comply with the prescribed expenditure condition unless a 
certificate of exemption is granted in respect of whole or part of the 
expenditure condition.  Regulation 31 says that during each year the 
tenement holder is to expend in mining on or in connection with mining on 
the tenement a minimum of $100 per hectare with a minimum of $10,000 
during each year of the term of the lease.  The area of the lease is 169.1 
hectares.  The prescribed minimum yearly expenditure is therefore $17,000 
on the tenement.  

 
19  Section 98 of the Act (as it was in 2002 and where relevant) says: 
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“(4)(a) When the Warden finds that… the lessee of the mining 
lease has failed to comply with such requirements as are mentioned 
in subsection (1), the Warden may recommend the forfeiture of such 
…lease, or impose a penalty not exceeding $5,000 as an alternative 
to the forfeiture or dismiss the application. 

(5) A recommendation shall not be made under subsection (4) 
unless the Warden is satisfied that the non-compliance with such 
requirements is, in the circumstances of the case, of sufficient 
gravity to justify the forfeiture.” 
 
 

THE SUBMISSIONS OF THE PARTIES 
 
The Objector/Plaintiff 
 

20  In respect of the exemption application, Mr Lawton submitted that there 
was no evidence in support of the exemption other than the statutory 
declaration of Orton.  He submitted that it does not contain material, which 
supports the grounds of exemption under sections 102(2)(b) or 102(3).  He 
also pointed to the exhibits received in evidence from the departmental file 
and says that there is no other reason, which would justify the grant of a 
certificate of exemption.  Mr Lawton further submitted that the evidence of 
Nicholls may be relevant as to the plaint but not in respect of the 
application for a certificate of exemption.  Therefore, a certificate of 
exemption should not be granted.  

 
As to the plaint seeking a recommendation for forfeiture, Mr Lawton 

submitted that where the evidence establishes, as it does in the present case, 
that there has been a substantial shortfall of expenditure, then an onus falls 
upon the tenement holder to satisfy the Warden at the hearing that the 
circumstances of the case are not of sufficient gravity to justify forfeiture.  
He relied upon Commercial Properties Pty Ltd v Italo Nominees Pty 
Ltd (unreported, Sup Ct WA, F. Ct 18/12/1988; Lib 7427).  In the decision 
of Malcolm CJ (at 15) his Honour said:  

 “In the case of failure to comply with expenditure conditions 
the legislation contemplates forfeiture.  Hence, upon prima facie 
proof of non-compliance, we consider the plaintiff likewise 
establishes a prima facie case for forfeiture.  Thus, in such 
circumstances, the evidentiary burden is on the defendant to satisfy 
the Warden that the case is otherwise not of sufficient gravity to 
justify forfeiture.” 
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It was further submitted by Mr Lawton that there is sufficient gravity 

to justify forfeiture because there has been non-compliance with 
expenditure conditions in the past.  He further submitted that even though 
there has been some expenditure by Vivian, the lease was purchased by 
him in the full knowledge that the tenement was liable to be plainted and 
was liable for forfeiture.  He submitted that Vivian had chosen to spend 
money on the tenement in full knowledge of the risk.  Mr Lawton referred 
to Johnsons Well Mining NL & Ors v Angelopoulos [2002] WAMW 22 
in which at 33 Warden Calder expressed the view: 

 
 “that a mere change of ownership should not constitute a 

sufficient reason for the granting of a certificate of exemption.  
Common business sense and good business practice required that 
before tenement acquisitions were made the status of the tenements 
should have been ascertained and, if they were seen to be 
potentially at risk, the purchaser should have taken steps to ensure 
that it was protected commercially should there be forfeiture.  In 
other words, tenement acquisition brings not only potential benefits 
but also potential risks, including forfeiture arising out of 
noncompliance by the vendor with legislative requirements where 
such noncompliance may lead to forfeiture of the subject 
tenements.”    

 
The Applicant/Defendant   
 

21  Mr Nicholls submitted that any person may lodge a plaint however in 
this case although he could have done so, Vivian did not.  He said that if the 
lease were forfeited then it would not be maintained as a mining lease.  He 
said the “ground” would lose the status.  He further submitted that because 
of the Power of Attorney, he should be seen as standing in the shoes of 
Vivian and the work undertaken by him on the tenement should be 
considered work done by Vivian.  I have already dealt with this issue earlier 
in these reasons. 

 
CONCLUSIONS 
 

22  In respect of the application for a certificate of exemption, the applicant 
has failed to meet its expenditure obligations in previous years and has been 
granted certificates of exemption in the past.  The amount of the exemption 
sought is the full amount of the expenditure requirement of $17,000.  
Further, the tenement is a mining tenement, the most important type of 
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tenement in the hierarchy of tenements provided for in the legislation.  
GG&OR have not brought themselves by the evidence within the 
provisions of either section 102(2)(b) or section 102(3). 

 
23  I am satisfied that there is prima facie proof of non-compliance with the 

expenditure conditions and therefore a prima facie case for forfeiture.  The 
only issue remaining is whether there is sufficient gravity to warrant 
forfeiture. 

 
24  The element of  “sufficient gravity” relates to the discretion vested in the 

Warden under s.98 of the Act. Failure to comply with expenditure 
conditions is contemplated by the statute itself as being of sufficient gravity 
to justify forfeiture.  Section 98(5) provides that a mining lease shall not be 
forfeited for non-compliance with the expenditure conditions unless the 
Warden is satisfied that the non-compliance is, in the circumstances of the 
case, of sufficient gravity to justify forfeiture. 

 
25  I am satisfied that there has been a total shortfall of expenditure of the 

minimum expenditure requirement of $17,000 for the tenement year. 
 

26  I consider that for purposes of Section 98(5) of the Act, “the 
circumstances of the case” enable the Warden to take into account things 
which have occurred and have affected the tenement or the tenement holder 
not only during the year the subject of the plaint, but, in addition, during 
any material period prior to the commencement of the year the subject of 
the plaint then before the Warden.  Likewise, I consider that the Warden 
may also properly take into account matters connected with the tenement 
and the tenement holder, which have arisen between the end of the 
tenement year the subject of the plaint and the hearing of the plaint.  The 
Warden may also take into account plans which the tenement holder may 
have for the future concerning the tenement but in doing so would, in all 
cases, be obliged to assess the reasonableness of such plans and the 
likelihood of their ever being carried out. 

 
27  In the present case taking into account all of the circumstances, 

including what has occurred up to the present time, and in particular, the 
refusal of a certificate of exemption in the 2001 tenement year, the 
significant expenditure shortfalls in 2000 and in 1999 and the future 
proposals by the current tenement holder which in my assessment are vague 
and imprecise, I am satisfied that the non-compliance is of sufficient 
gravity to justify the forfeitures. I also do not consider my view should alter 
because of the transfer of the tenement to Vivian.  I have commented upon 
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that earlier in these reasons.  I do not consider that this is a case where it is 
appropriate to impose a penalty pursuant to the provisions of Section 
98(4)(a) in lieu of forfeiture.  My reasons for coming to those views are as 
follows. Section 98(4)(a) provided in respect of the plainted year, a penalty 
not exceeding $5,000 (the current penalty is now $10,000) as an alternative 
to forfeiture.  The shortfall for the plainted year was significantly greater 
than the maximum penalty available, as were the shortfalls in the previous 
years.  I consider the shortfall to be of sufficient gravity together with 
consideration of the other circumstances to which I have made mention, to 
justify forfeiture. 

 
 
 
RECOMMENDATIONS 
 
In Respect of the Exemption Application 

 
28  I recommend to the Minister that he refuse to grant a certificate of 

exemption to the applicant in respect of M77/154 for the expenditure year 
ended 17 September 2002. 

 
In Respect of the Plaint 
 

21  In the event that the Minister refuses to grant to GG&OR a certificate of 
exemption for the year ended 17 September 2002, it is my recommendation 
that M77/154 be forfeited.   
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