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THE PROCEEDINGS:   
 
1 These matters were listed before me in Leonora in Open Court on 

31st March 2004.  It was agreed by both counsel who appeared that 
I would hear evidence relevant to the exemption application and the 
forfeiture plaint on that day with leave granted to either party to 
make further submissions in relation to the plaint for forfeiture once 
the decision of the Minister was known. 

2 I heard evidence from a number of witnesses and heard verbal 
submissions from both parties.  In addition I was supplied with an 
outline of written submissions on behalf of the applicant.  Some 
documents were exhibited during the course of the hearing. 

 
BACKGROUND 
 

3 The applicant for the exemption is Sub-Sahara Resources NL 
(Sub-Sahara).  It is a public company that operates in this State.  
The tenement involved is Mining Lease 38/331.  It is called 
‘Famous Blue’ and is located approximately 130 km North West of 
Laverton.  ‘Famous Blue’ was made Mining Lease 38/331 on 1st 
October 1991 and in the relevant expenditure year the expenditure 
requirement was $97,200.00. 

4 It is not disputed that the Applicant expended a total of only  
$19,902.00 representing annual rent, rates and administrative 
overheads on the tenement.  The application is for an exemption 
from expenditure on the remaining amount. 

5 On 16th January 2002 Sub-Sahara granted an option to 
purchase ‘Famous Blue’ to South Boulder Mines Ltd (South 
Boulder).  This option involved South Boulder in addition to other 
obligations keeping the tenement in good standing.  Sub-Sahara by 
the agreement undertook to lodge an application for exemption 
from expenditure. 

6 Some of the entitlements pursuant to the option were the right 
to explore ‘Famous Blue’ and full access to any data kept by Sub-
Sahara relating to the tenement. 

7 This option to purchase was exercised by South Boulder by 
letter dated 10th October 2003.  This date is after the expiry date of 
the relevant tenement expenditure year. 
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THE EVIDENCE FOR THE APPLICANT 
 
8  Liam Cornelius was called by the Applicant.  He is a 

geologist of ten years with some experience in exploration, 
production and development, and currently is the Managing 
Director of South Boulder Mines Ltd.  He has spent some time 
exploring the viability of the tenements that surround ‘Famous 
Blue’ that are located in the Duketon Belt and has on behalf of 
South Boulder acquired ownership of those tenements. 

9 Once the option was exercised on ‘Famous Blue’ he has issued 
a prospectus and after initial difficulties on the Stock Exchange, 
finally listed on 17th October 2003. 

10 The float was a success with the prospectus closing over 
subscribed.  The company apparently had to return three million 
dollars in subscriptions. 

11 He described the company focus on obtaining the tenements 
and raising capital during the expenditure year. 

12 He is of the view that ‘Famous Blue’ will only work as an 
economic proposition if other tenements in the surrounding project 
owned by South Boulder prove viable.  This is because there is no 
gold treatment plant within economical haulage range. 

13 The tenement history is that there was a lot of money in excess 
of required expenditure spent from 1991–97 but in recent years the 
history is one of exemptions from expenditure granted on the 
‘uneconomic’ ground - S102(2)(e) Mining Act 1978. 

14 Mr Cornelius is satisfied that there is definitely a resource in 
‘Famous Blue’.  All past reports concur that there is a 
‘mineralogical occurrence’.  He has reviewed the data provided in 
various reports by the five different companies that have held 
‘Famous Blue’ but have not proceeded to mine it.  He has prepared 
a plan of past drilling.  He has collated a lot of past data and created 
images of the area. 

15 His view is that ‘Famous Blue’ is sub-economic as a stand-
alone proposition but may reasonably be expected to become 
economic if some of the tenements his company has acquired 
around ‘Famous Blue’ prove up. 

 

 Page 4 



[2004] WAMW 7 
 

16 Under cross-examination he was unable to confirm who had 
signed the application for exemption and what relationship Western 
Tenement Services had with Sub-Sahara.  He forgot and then 
remembered that he had plainted ‘Famous Blue’ himself in 2002 
but withdrawn once the exemption certificate was granted.  He 
denied that he plainted the ‘Famous Blue’ tenement at the behest of 
Sub-Sahara in a ‘sweetheart deal’.  He stated he plainted ‘Famous 
Blue’ because he genuinely sought the ground.  He says he 
negotiated the deal at that point with then Director of Sub-Sahara, 
Colin Crabbe. 

17 Mr Cornelius also says he has performed ‘back of the 
envelope’ calculations on the viability of ‘Famous Blue’.  These 
‘back of the envelope’ calculations were based on a number of gold 
price variables. 

18 He was unable to say at what price ‘Famous Blue’ would 
become economic nor could he say what a gold treatment plant 
would cost to install. 

19 He asserted in frustration during cross examination that it was 
uneconomic because it was still in the ground and that 5 companies 
had held ‘Famous Blue’ without commencing mining operations. 

20 He was aware of an earlier report collated by Crowe in 1992 
that stated the operation would be viable when gold reached 
$386Aus per oz and was also aware that the gold price reached 
$400US an oz in September 2003.  He conceded he has not 
designed a pit nor a CIP or a heap leach mobile plant.  He explained 
that the company float was on the basis of an exploration portfolio 
not a mining venture. 

21 It was put to him that he lacked expertise to say whether the 
tenement was uneconomic or not.  He replied, “I need number 
crunchers”.  He denied that South Boulder did not intend to spend 
money on ‘Famous Blue’. 

22 Mr Cornelius responses under cross-examination on his 
relationship with Sub Sahara and as to why he thought ‘Famous 
Blue’ was uneconomic did him little credit.  I found both his 
demeanour and his utterances on those matters entirely 
unconvincing.  He gave little explanation as to how these 
computations were determined by him and really simply asserted 
that the tenement was sub-economic. 
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23 Sharon Bell was also called by the applicant.  She is an 
exploration geologist of 10 years experience.  She prepared a 
number of the exhibits used in the hearing.  She is involved in the 
South Boulder Mines Ltd project.  She has visited the tenement four 
times, once just before the hearing.  She has studied all the reports 
and material from WAMEX about ‘Famous Blue’.  She has looked 
at aeromagnetic data.  She has described some of the rehabilitation 
work on the South Boulder’s tenements performed by a surveyor 
after the float.  She has highlighted a few other targets, tenement 
E38/1471 that surrounds ‘Famous Blue’ and others at Mulga Queen 
and Matts Bore. 

24 South Boulder plans to drill a further 10 holes.  She is 
concerned about drilling close to Mulga Queen Mission and 
consequent problems with the water table.  A hydrologist has been 
contracted to deal with this. 

25 She was cross examined about her allocation of time and how 
she costs work performed on each tenement.  She confirmed that 
South Boulder had identified targets but without further 
investigation could not confirm whether or not these targets would 
be mined. 

26 To her knowledge these tenements that contained ‘targets’ 
were not acquired by plaint proceedings.  She did not know a 
Richard Bayliss. 

27 I found her to be an honest and straightforward witness.  She 
was not questioned closely.  I did not get any impression that she 
was anything other than a witness of truth. 

 
 
THE EVIDENCE FOR THE OBJECTOR 
 
28 John Denis Wyatt was the only witness called for the objector.  

He is a geologist of over 50 years experience in most aspects of 
mining.  He is employed as a consultant to the industry and was 
involved in the Murrin-Murrin Project nearby.  He has as part of his 
consultancy provided assessments on viability of deposits. 

 
29 He informed the Court as to the J.O.R.C reserve code and how 

it operates as an agreed identification and description of resource 
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mineralisation.  He described the purpose and operation of the code.  
He read the South Boulder Mines Prospectus and examined Exhibit 
8, which was a Resource Report commissioned by Johnson's Well 
Mining NL in 1997.  He found the 1997 report to be a 
comprehensive document, which met every pre-requisite of the 
J.O.R.C Code.  That 1997 report describes the resource on ‘Famous 
Blue’. 

30 He examined that report, discussed the findings and the high 
price of gold in September 2003 and noted the gold price at the 
time of the hearing was $525 Aus per oz. 

31 He was of the firm opinion that any rises in costs since the 
report in 1997 and even a report of 1992 would be more than offset 
by the increased gold price.  

32 He was not convinced that anything he had heard from the 
evidence of the applicant had shown him that ‘Famous Blue’ was 
uneconomic.  He was of the opinion that a second-hand gold 
treatment plant could be obtained for 3 to 5 million and that what 
was needed was a feasibility study from a competent engineer, not 
10 more holes in the ground.  The engineer would be required to 
design a pit that would take into account progressive mining of the 
resource. 

33 Under cross-examination he did not budge from his position, 
only conceding that a new variable to take into account when 
assessing viability is Native Title expenses. 

34 I found Mr Wyatt to be an entirely convincing witness.  He has 
rich experience in the area and came across as a disinterested 
witness giving unbiased opinion to the Court. 

 
FINDINGS ON THE LAW 
 
Who signed the application? 
 
35 The objector submits that the application is not properly before 

me because it was not signed by the applicant or his authorised 
agent as required by S102(1) Mining Act 1978. 

36 The signature is difficult to decipher.  Underneath the 
signature are the words (Western Tenement Services as agent). 
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37 Mr Cornelius was unaware whose signature it was.  He 
suggests it may be his brother’s.  He does not know if Western 
Tenement Services Manages Sub-Sahara’s tenements or what if any 
relationship Sub-Sahara has with Western Tenement Services.  
Western Tenement Services however does manage tenements 
belonging to South Boulder Mines. 

38 Mr Cornelius gave instructions to Western Tenement Services 
to issue the application for exemption. 

39 It was submitted that it has not been shown that the person 
who signed the application had some conferring authority or was 
authorised by the holder Sub-Sahara. 

40 By Clause 10 of the Option Agreement dated 16th January 
2002, South Boulder agreed to comply with all Mines Department 
requirements relating to the Mining Lease (including but not 
limited to keeping the Mining Lease and Miscellaneous Licence 
38/33 in good standing). 

41 This is a conferring of authority sufficient in my opinion for 
Western Tenement Services to sign on behalf of Sub-Sahara.  
Western Tenement Services are South Boulder's tenement manager.  
South Boulder has by this document an obligation to lodge 
documents such as exemptions to maintain the tenement in good 
standing. 

42 By the option agreement Sub-Sahara undertook to file the 
application for exemption.  I am of the opinion though that this 
general authority nevertheless authorises the exemption application 
by South Boulder on Sub-Sahara’s behalf.  

 
43 For this reason when the unknown person from Western 

Tenement Services signed the application for exemption I am of the 
opinion they were an authorised agent of Sub-Sahara Resources 
NL. 

 
 
THE MERITS OF THE APPLICATION FOR EXEMPTION 

 
44 Sub-Sahara applies for an exemption on the following 

grounds: 
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“Section 102(2)(b) and (e) and S102(3) Mining Act as 
amended.  Time has been required to evaluate work done on the 
mining tenement, to plan future exploration or mining or raise 
capital therefor.  That the Lease contains a mineral deposit which is 
uneconomic but which may reasonably be expected to become 
economic in the future or that at the relevant time economic or 
marketing problems are such as to not make the mining operation 
viable.  Any other reason the Minister considers justified. 

 
45 The objection is framed in the following terms 

1. The objector denies the truth of the reasons for 
exemption claimed by the applicant. 

2. In all of the circumstances (including the nature and 
extent of prior exemptions) and the small amount 
recently expended on the tenement it would be 
unreasonable to grant another exemption. 

 
46 Section 102(4) Mining Act provides “when consideration is 

given to an application for exemption regard shall be had to the 
current grounds upon which exemptions have been granted and to 
the work done and the money spent on the mining tenement by the 
holder thereof. 

 
47 I consider that this provision directs my attention towards 

these factors in my consideration of the competing interests but 
does not give an indication as to the weight I place on them. 

 
TIME TO EVALUATE WORK DONE, TO PLAN FUTURE 
EXPLORATION OR RAISE CAPITAL THEREFORE.  
       

48 The main thrust of the evidence in relation to the "time 
required to evaluate work" ground, seemed to be that although a 
great amount of drilling and evaluation work had been performed in 
the past and that the results of this work has been collated into two 
reports one in 1992 and the other in 1997, time was required to 
produce a clearer picture.  Aeromagnetic data has been purchased.  
A further 10 holes were to be completed. 
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49 Mr Cornelius was of the opinion that it would take a further 
six months from the date of the hearing to collate all the available 
data.  I note South Boulder have continued to work on the tenement 
notwithstanding it is subject to plaint. 

50 It is submitted further work needs to be done before a decision 
to mine can be made and that this work is currently being done in a 
planned and methodical manner. 

51 Sub-Sahara is the applicant.  It divested itself of its interest in 
the Lease by the option agreement dated 16th January 2002.  This 
divesting took place only one month after Kevin John Connell on 
behalf of the company declared in a document filed in support of an 
exemption application that Sub Sahara would undertake the 
following work during the exemption period; 

1. Re-logging of all diamond core held in storage by the 
Company. 

2. Check assaying of the various drilling campaigns and 
statistical evaluation of drill hole validity. 

3. Review of structural interpretation to determine if any 
further near surface potential exists and if successful 
conduct a limited RAB drilling programme. 

4. Scoping study to assess if any new technology will 
improve the viability of the project. 

52 Of course none of this was done by Sub-Sahara, instead they 
signed an agreement divesting their interest within 30 days. 

53 I note also that exemptions had been granted for two years on 
the strength of the assertions contained in that statutory declaration 
but the Minister did not grant the three year exemption sought. 

54 This two year exemption followed three previous years of 
exemptions granted.  The resource on ‘Famous Blue’ is an ‘inferred 
resource’ and much work has been done already. The experienced 
Mr Wyatt is of the opinion that all that needs to be done is a 
feasibility study by a competent engineer.  Sub-Sahara and it's 
assigns have had two years to act. 

55 Although the assignee company has raised capital during this 
period there has been no move closer to mining.  Its focus has been 
in exploring surrounding tenements. 
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56 I am not of the opinion that Sub-Sahara have been able to 
point to anything in the evidence to justify me recommending to the 
Minister that he issue a certificate pursuant to s102(2)(b). 

 
THAT THE LEASE CONTAINS A DEPOSIT THAT IS 
UNECONOMIC BUT MAY REASONABLY BECOME 
ECONOMIC IN THE FUTURE 
 
57 As I understand the evidence of both Liam Cornelius and to a 

lesser extent Sharon Bell, they are of the opinion that the deposit on 
‘Famous Blue’ could not be economically mined during the 
relevant tenement year but if South Boulder is able to explore, 
locate and “prove up” reserves in other nearby tenements that they 
have acquired then it will be worthwhile installing a gold treatment 
plant and mining ‘Famous Blue’ in conjunction with the reserves 
from the other tenements. 

58 The tenement has had prior exemptions on the ground that it 
was uneconomic to mine.  It was obviously the opinion of the 
Minister at an earlier time.  It is submitted that this was also the 
case in the relevant tenement year. 

59 I have heard little by way of evidence from Mr Cornelius 
about why it is uneconomic to mine ‘Famous Blue’.  He has done 
‘back of the envelope’ calculations but could give no indication as 
to the figures he was using.  He said he would have to “sit with the 
number crunchers” to do that.  There are studies, which assert that it 
is economic to mine ‘Famous Blue’.  I heard no evidence that these 
studies were out of date or based on bad data.  Those studies are in 
fact an indication that ‘Famous Blue’ can be economically mined.  
Mr Wyatt, the expert called by the objector gave opinion that the 
increases in gold price during the relevant tenement year more than 
offset any increases in cost in mining ‘Famous Blue’.  He was of 
the opinion that it is more economical to mine ‘Famous Blue’ now 
than it was in 1997 going on the raw data in the reports. 

60 I adopt with respect the reasoning of Warden Calder SM in 
IPT Systems Ltd v Morellini 2003WAMW5 at p31. “I consider that 
where an applicant for a certificate of exemption seeks to rely on 
par (e) the applicant assumes a burden of proof.  The applicant must 
discharge the onus of demonstrating to the Minister that any deposit 
contained within the tenement is, at the time when the application 
for exemption is made, uneconomic.  It is not enough to invite the 
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Minister to assume that the deposit is uneconomic.  It is not enough 
to say to the Minister that it could be uneconomic.  It is not enough 
to say that it has not been shown to be economic”. 

 
61 Although the Minister has issued exemption certificates on this 

ground of exemption on previous years I am unable to find on the 
evidence before me that the applicants have discharged their 
evidentiary onus of the relevant tenement year in regard to the 
s102(2)(e) ground. 

 
SECTION 102(3) GROUND  -  ANY OTHER REASON THE 
MINISTER CONSIDERS JUSTIFIED 
 
62 This ground involves me in the challenging exercise of 

replacing my subjective opinion with what I consider the Minister’s 
opinion may be. 

63 It was submitted that there were four reasons why the Minister 
could grant an exemption. 

1. The overall concept developed by South Boulder to 
collect a group of tenements around ‘Famous Blue’ that 
may make the mining of the tenement and other deposits 
in surrounding areas a reality. 

2. The fact that South Boulder was floated on this concept 
and to forfeit the tenement would deprive ordinary 
shareholders of South Boulder of the opportunity to 
participate in the exploitation of the concept. 

3. The fact that South Boulder has the financial and 
technical capacity to carry out the concept. 

4. The fact that in reality, no one else has ground 
surrounding the tenement and accordingly the mining of 
the tenement is unlikely to occur other than by South 
Boulder. 

64 There has been much money spent on ‘Famous Blue’ from 
1991-1997 the minimum expenditure required was $583,200.00 
whereas $4,745,818.00 was indeed spent. 

65 Maps showing work performed show a constellation of drill 
holes around the tenement.  Reports show an inferred and indicated 
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resource exists on ‘Famous Blue’.  Yet the companies who paid so 
much to explore the tenement took no steps to mine it. 

66 The apparent motive of the assignee of the applicant is that 
because of his ‘back of envelope’ computations what is required is 
other resources in nearby tenements.  These need to be found and 
‘proved up’ before it is worthwhile proceeding to install a gold 
treatment plant. 

67 The assignee has been assiduous and effective in raising 
capital.  I accept that 3.5 million has been raised pursuant to the 
share float on the concept of further exploring the surrounding 
tenements.  The float was hugely over-subscribed.  The assignee 
has already spent some money on this plan notwithstanding 
‘Famous Blue’ has been under plaint. 

68 Mr Wyatt had to concede that a feasibility study would have to 
be performed on the tenement before mining would be commenced.  
This would include an engineers report on pit design, which would 
be able to facilitate progressive stages of mining out the resources 
inferred and indicated on the tenement. 

69 The main premise in the applicant’s argument under this 
ground is that it is currently uneconomic to mine ‘Famous Blue’ as 
a stand-alone proposition. 

70 The only proof of that is the evidence of Mr Cornelius who has 
a ‘feeling’ because of his many ‘back of the envelope’ 
computations.  There is no reliable evidence of this assertion and in 
fact there is more reliable contradictory evidence from prior 
commissioned reports and the opinion evidence of Mr Wyatt.  We 
have no evidence that the surrounding tenements add value.  It is on 
the evidence just as likely that the shareholders money will be spent 
in vain attempting to acquire a new target. 

71 Since the big expenditure of past tenement holders in the years 
1991-1997 there have been exemptions granted every year.  Of the 
$583,200.00 required to be spent only $119,613.00 has been spent.  
This does not mean the holders have been delinquent.  It is not the 
policy of the Mining Act to require the spending of money for the 
sake of it or as the price for holding the tenement but the holder can 
no longer rely on that past expenditure. 

72 If I had before me some credible evidence that ‘Famous Blue’ 
was uneconomic I would be of the opinion that the Minister would 
grant an exemption under this ground. 
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73 The only credible evidence before me is to the contrary.  I am 
of the opinion that no further exemptions should be granted in the 
face of these positive indicators.  The holder has not brought itself 
by the evidence within the provision of s102(3). 

74 I therefore recommend to the Minister that no certificate of 
exemption be granted. 
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