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EDWARDS SM 
 
REPORT AND RECOMMENDATION OF WARDEN TO MINISTER – 
S 98(6) MINING ACT 1978 (WA) 
 
THE PROCEEDINGS 
 

1 On 24 November 2003, the plaintiff Frederick Raymond Rose (‘Rose’) lodged 
with the Mining Registrar at Southern Cross Plaint 9/034 (‘the Plaint’) seeking 
forfeiture pursuant to the provisions of section 98 of the Mining Act 1978 (‘the 
Act’) of Mining Lease 77/23 (‘the tenement’).  At the relevant time the tenement 
was and continues to be held by Goldtime Australia Pty Ltd (‘GA’) and Bruno 
and Betty Iacus (‘Iacus’).   
 

2 The ground upon which forfeiture of the tenement is sought is expressed as 
follows: 

 
“The lessee has failed to comply with the expenditure obligations 
for the Mining Lease 77/23 for the year ending 22/11/03 prescribed 
under Section 82(1)(c) of the Mining Act 1978 and regulation 31 of 
the Mining Regulations 1981 in that the amount of $10,000 has not 
been expended.”  
 

3 A defence was lodged on behalf of Iacus.  The grounds were: 
 
“(i) The second and third named defendants do not know but have been 

informed that minimum expenditure requirements on mining lease 
77/23 (“the tenement”)in the year to 22 November 2003 (“the 
tenement year”) have not been complied with. 

 
(ii) Having regard to all the circumstances, namely: 
 

(A) the fact that during the Tenement Year, the second and third 
named defendants honestly and reasonably believed that 
minimum expenditure requirements on the Tenement were 
being complied with; 

(B) the fact that neither of the second or third named defendants 
prepared or lodged the form 5 operations report for the 
Tenement Year; 

(C) a history of minimum of expenditure requirements in previous 
years having been complied with and in fact exceeded; and 
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(D) the second and third defendant’s future expenditure plans in 
relation to the tenement 

If the Court finds there was non-compliance with minimum 
expenditure requirements, such non-compliance is not of sufficient 
gravity to justify a recommendation of forfeiture of the tenement. 

 
(iii) In the alternative, if, which is denied, there is sufficient gravity to 

justify a recommendation of forfeiture of the tenement, the 
recommendation of forfeiture should apply as to the shares of the 
first named defendant only and not as to the shares of the first 
second and second third named defendants.” 

 
4 The first named defendant did not lodge a defence and did not appear.  I am 

satisfied that GA was advised of the hearing date and time. 
 
 

THE EVIDENCE 
 

5 At the commencement of the hearing, counsel for the second and third 
defendants admitted that the Form 5 filed in respect of the year ending 22 
November 2003 (‘the tenement year’) was false.  It stated that the total 
expenditure for the tenement year was $10,600. The Form 5 was received as 
Exhibit 3.  The Register for the tenement was received as Exhibit 1 and showed 
that the second and third defendants held 24 shares each and the first defendant 
held 48 shares in the tenement as at the date of the hearing.  The minimum 
expenditure requirement for the tenement year was $10,000. 
 
On Behalf of the Plaintiff 
 

6 Rose gave evidence that he had been prospecting for some 30 years in respect of 
gold base metals. 

 
7 He said that he had had an interest in the area of the tenement for some 10 to 15 

years.  He said he became aware of the tenement about a year ago.  It is located 
about 1 kilometre on the Southern Cross side of Marvel Loch and abuts a gravel 
road, which runs through the tenement.  He said there was a fenced off area, a 
machinery yard and a tailings dump.  There is a derelict caravan, shafts and 
holes in the ground. 

 
8 Rose went to the tenement on 27 May 2003 and 8 July 2003 and took some 

photographs and then made a further 2 or 3 visits including on 11 May 2004.  In 
between his two visits of 27 May 2003 and 8 July 2003, he said there appeared 
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to be no sign of any work undertaken.  Further, he said that on his visit on 11 
May 2004, he saw no sign of any change to the tenement since his first visit. 

 
 A series of photographs were tendered and received as Exhibits 2.1 to 2.10.  

Rose stated that the photographs showed vegetation re-growth in the area of the 
tenement.  He said he had been involved in rehabilitation of mine sites and 
considered he was qualified to say how fast re-growth would grow in the area of 
this tenement.  Rose gave this evidence based on his previous experience.  He 
said he considered that the re-growth shown in the photographs would have 
taken some 3 to 5 years.  Further, there was degraded and ripped black plastic 
over a heap with some plastic in adjacent trees.  Further photographs showed a 
fenced and locked machinery area.  There was a chain and padlock on the 
cyclone mesh gate.  Rose tied a ribbon on the gates when he was there on 8 July 
2003 and at his visit on 11 May 2004, the ribbon was still in place indicating the 
gate to the area had not been opened in that time. 

 
10 In reference to the Form 5, he said that there was no sign that the shaft collar had 

been cleared as set out in the Form 5.  He said there was no timbering.  He also 
described black plastic pipes lying on the ground outside the machinery 
compound with shrubs growing in between the pipes. In respect of the claim that 
“metal detecting” had been undertaken, he said that there were no dug holes, 
which would be expected, given the amount of rubbish in the tenement.  In 
respect of the “dolling and panning” he said it would be necessary to take 
samples from the mine and there would be holes the size of a 2-gallon bucket.  
He did not observe any such holes.  Similarly, he could see no evidence of 
“boundary and fence repairs”.  In respect of the claim for “grid repairs” he said 
that it would have required a grid line to be graded through the bush to do soil 
samples.  He said he saw no evidence of that as it would have left a scar on the 
ground and would also have required an application to the Mines Department.  
The claim for expenditure to “clear shaft collar” was unsupported from what he 
observed.  Rose said that there were no shafts on the tenement, which were 
collared and the only timber he saw was eaten by white ants. 

 
On Behalf of the Second and Third Defendants 

 
11 Mr Bruno Iacus gave evidence on behalf of the second and third defendants.  He 

said he had held an interest in the tenement since 1989.  Since that time, test 
drilling, heap bleaching and vat bleaching had been done on the tenement.  In 
recent years after the vat bleaching was finished in 1994, proving the lease up by 
drilling had been done. 

 
12 Mr Iacus said he did not see the Form 5 before it was lodged. He first saw the 

Form 5 in about December 2003 after obtaining a copy from the Mines 



[2004] WAMW 8 
 

[2004]WAMW 8  Page 6 

Department.  He was familiar with the signature of Jim Grundy, which appeared 
on page 2 of the Form 5. 

 
13 Mr Iacus said that he understood that Vernon Strange from Southern Cross 

Drilling was supposed to have done some work on the tenement in the tenement 
year.  With reference to Exhibit 1, he said that in the period 1989 to 2002, a total 
of about $500,000 had been expended on the tenement. 

 
14 In future, it was planned to get a reliable person to do testing and prove up the 

tenement.   
 
15 Under cross-examination, Mr Iacus said that if the tenement were retained he 

would still hold it in conjunction with GA and his wife.  He said he was last at 
the tenement 2 months before the hearing. 

 
16 Mr Iacus was shown Exhibit 4, a letter dated 19 September 2003 to Iacus, from 

Durack and Zilko, solicitors, acting on behalf of GA.  Mr Iacus acknowledged 
that the letter requested that he contribute money for the tenement.  He said he 
did not contribute any.  He did not recall receiving the Notice of Required 
Contributions attached to the letter.  Mr Iacus also acknowledged that from time 
to time he had received letters from the Mines Department threatening forfeiture 
of the tenement for non-payment of rent.  He said that he did however, always 
pay the rent. 

 
17 Mr Iacus was unaware that an Environmental Management Plan was required to 

be lodged within 90 days of 2 July 2001.  Such a plan had not been lodged and 
he said it would not be so lodged until the drilling had been completed. 

 
18 In respect of accounts payable for the tenement year, Mr Iacus said that he could 

not remember how much he had paid nor could he recall what he had paid the 
previous year.   

 
19 GA, he said, had wanted to take over the tenement.  At this stage no agreement 

has been reached between Iacus and GA. 
 
 

FINDINGS ON THE EVIDENCE
 
20 I find that, based on the admission of Iacus, the Form 5 lodged in respect of the 

tenement year is false.  Mr Iacus, although stating that he had paid accounts for 
work done on the tenement for the tenement year, was unable to quantify how 
much was spent and no documents were tendered in support of that assertion.  
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Accordingly, I find that the expenditure requirements for the tenement year have 
not been met.   

 
21 I accept the evidence of Rose, supported by the photographs, that very little, if 

any, work has been undertaken on the tenement for some time, and certainly not 
in the tenement year. 

 
22 Exhibit 1 shows, and I accept, that in the years 1991 to 2002, the total expended 

was well in excess of the expenditure requirements for that period. 
 
23 There is clearly a dispute between GA and Iacus as evidenced by the letter, 

Exhibit 4.  That dispute does not seem to have been resolved.   
 
24 The future plan of Iacus in respect of the tenement is to drill and prove up the 

tenement. I find this to be vague and imprecise.  I also find that in light of the 
ongoing dispute between GA and Iacus that it is unlikely those plans will come 
to fruition in the foreseeable future. 

 
 

THE MINING ACT AND REGULATIONS 
 
25 Pursuant to Section 82 of the Act, the holder of a mining lease is required to 

comply with the prescribed expenditure condition unless a certificate of 
exemption is granted in respect of whole or part of the expenditure condition.  
Regulation 31 says that during each year the tenement holder is to expend in 
mining on or in connection with mining on the tenement a minimum of $100 per 
hectare with a minimum of $10,000 during each year of the term of the lease.  
The area of the tenement is 8.99 hectares.  The prescribed minimum yearly 
expenditure is therefore $10,000 on the tenement.  

 
26 Section 98 of the Act, where relevant, says: 

“(4)(a) When the Warden finds that… the lessee of the mining lease has 
failed to comply with such requirements as are mentioned in subsection 
(1), the Warden may recommend the forfeiture of such …lease, or impose 
a penalty not exceeding $10,000 as an alternative to the forfeiture or 
dismiss the application. 
(5) A recommendation shall not be made under subsection (4) unless the 
Warden is satisfied that the non-compliance with such requirements is, in 
the circumstances of the case, of sufficient gravity to justify the 
forfeiture.” 
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THE SUBMISSIONS OF THE PARTIES 
 
The Second and Third Defendants 
 

27 Mr Penrose accepted that the expenditure condition had not been met for the 
tenement year, however, submitted that I could not be satisfied that the 
contravention was of sufficient gravity to warrant forfeiture of the tenement. 

 
28 Mr Penrose pointed to the history of the tenement.  Between 1991 and 2002 

there had been a total expenditure of $554,000 where the requirement had been 
$120,000.  In addition, he said that the defendants’ future plans, although not a 
primary factor in my considerations, were relevant and the plans were not 
fanciful, particularly in light of the historical expenditure. 

 
29 In addition, it was submitted that it was relevant that the defendants had 

admitted that the Form 5 was false and that they reasonably believed the 
expenditure requirements had been met for the tenement year.  Mr Iacus 
assumed that the work would be done and had paid for it.   

 
30 Clearly, there were conflicting interests in the tenement as between GA and 

Iacus.  It was submitted that the interest of Iacus could be severed from that of 
GA, and an order for forfeiture could be made only as against the interest of GA, 
although there were no authorities that Mr Penrose was able to provide to 
support this proposition.  However, he did refer to s. 134(1)(i) of the Act and 
submitted that that section gave the Warden power to partition or divide the 
interests of the respective tenement holders.  

 
31 It was further submitted that if such an order for forfeiture could not be made, 

then it would be more appropriate for a fine to be imposed rather than forfeiture 
of the tenement.  Further, the fine should be made payable by GA, as the “sin” 
was committed by GA in filing a false Form 5 and not by the second and third 
defendants. 

 
 
The Plaintiff 
 

32 Mr Lawton submitted that where the evidence establishes, as it does in the 
present case, that there has been non-compliance with the expenditure 
conditions, then the onus falls upon the tenement holder to satisfy the Warden at 
the hearing that the circumstances of the case are not of sufficient gravity to 
justify forfeiture.  He relied upon Commercial Properties Pty Ltd v Italo 
Nominees Pty Ltd (unreported, Sup Ct WA, F. Ct 18/12/1988; Lib 7427).  In 
the decision of Malcolm CJ (at 15) his Honour said:  
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“In the case of failure to comply with expenditure conditions the 
legislation contemplates forfeiture.  Hence, upon prima facie proof of 
non-compliance, we consider the plaintiff likewise establishes a prima 
facie case for forfeiture.  Thus, in such circumstances, the evidentiary 
burden is on the defendant to satisfy the Warden that the case is otherwise 
not of sufficient gravity to justify forfeiture.” 

  
33 It was submitted that all the particulars of defence and the arguments submitted 

in support thereof were flawed.   
 
34 In respect of ground (ii)(A) it was submitted that Exhibit 4, dated 19 September 

2003, was sent to Iacus warning that unless a contribution was made then the 
tenement was at risk.  It was said that this letter was evidence that the claim that 
Iacus reasonably believed the expenditure requirements had been met, was false.   

 
35 As to ground (ii)(B), it was submitted that the second and third defendants were 

negligent in carrying out what was required of them as tenement holders, such 
neglect allowing for the lodgement of a false Form 5.  It was further submitted 
that no application for exemption was made.  

 
36 In addition, condition 16 as to an Environmental Management Plan had not been 

complied with and the deceit of GA was a major factor justifying forfeiture. 
 
37 With reference to ground (ii)(C), Mr Lawton submitted that about 10 to 12 years 

ago there was high expenditure however, in recent years, the expenditure has 
only just exceeded the minimum requirement.  He also relied on Rose’s 
evidence that very little, if any work, had been done on the tenement in recent 
years. 

 
38 Mr Lawton submitted in respect of ground (ii)(D), that the dispute between GA 

and Iacus would give rise to real doubt of the prospect of the tenement holders 
spending money on the tenement.  In fact he said it was “fanciful” and “remote”.  
In any event, future plans were only a peripheral consideration, and nothing 
substantial had been put forward as to the future plans. 

 
 
39 In response to the submission by Mr Penrose that s. 134(1)(i) of the Act allowed 

for the partition or division of the respective shares of the tenement holders, Mr 
Lawton observed that this section does not apply in the current  

 proceedings because these proceedings are proceedings in open court and not in 
Warden’s Court. 
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CONCLUSIONS 
 

40 I am satisfied that there is prima facie proof of non-compliance with the 
expenditure conditions and therefore a prima facie case for forfeiture.  The only 
issue remaining is whether the second and third defendants have discharged the 
onus of persuading me that there is not sufficient gravity to warrant forfeiture. 

 
41 The element of  “sufficient gravity” relates to the discretion vested in the 

Warden under s.98 of the Act. Failure to comply with expenditure conditions is 
contemplated by the statute itself as being of sufficient gravity to justify 
forfeiture.  Section 98(5) provides that a mining lease shall not be forfeited for 
non-compliance with the expenditure conditions unless the Warden is satisfied 
that the non-compliance is, in the circumstances of the case, of sufficient gravity 
to justify forfeiture. 

 
42 I am satisfied that there has been a total shortfall of expenditure of the minimum 

expenditure requirement of $10,000 for the tenement year. 
 
43 I consider that for purposes of Section 98(5) of the Act, “the circumstances of 

the case” enable the Warden to take into account things which have occurred 
and have affected the tenement or the tenement holder not only during the year 
the subject of the plaint, but, in addition, during any material period prior to the 
commencement of the year the subject of the plaint then before the Warden.  
Likewise, I consider that the Warden may also properly take into account 
matters connected with the tenement and the tenement holder, which have arisen 
between the end of the tenement year the subject of the plaint and the hearing of 
the plaint.  The Warden may also take into account plans which the tenement 
holder may have for the future concerning the tenement but in doing so would, 
in all cases, be obliged to assess the reasonableness of such plans and the 
likelihood of their ever being carried out. 

 
44 I do not consider that this is a case where it is appropriate to impose a penalty 

pursuant to the provisions of Section 98(4)(a) in lieu of forfeiture.  My reasons 
for coming to those views are as follows. I do not consider the breach of the 
expenditure condition to be trivial or technical.  It is aggravated by the 
lodgement of the false Form 5.  The second and third defendants, although not a 
party to the lodgement, in my view did not carry out their duties as tenement 
holders with due diligence.   

 
45 Taking into account the following: lodgement of a false Form 5, the unresolved 

dispute between GA and Iacus, my finding that no work has been done on the 
tenement since at least 8 July 2003, the minimal compliance in recent years with 
the expenditure conditions, the apparent lack of attention to the tenement by 
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Iacus in the tenement year, a history of reminders and warnings from the 
Department of Mines in respect of late payment of rent, and my view that the 
future proposals by Iacus, which I consider are vague and imprecise, are 
unlikely to be carried out because of the dispute with GA, I am satisfied that the 
non-compliance is of sufficient gravity to justify forfeiture.  I refer to Majeed 
Pty Ltd v Briggs and Schulda (unrep. Warden’s Court, 1988, 7 AMPLA Bull 
146) in which the Warden considered the filing of untrue and misleading annual 
expenditure reports was a factor justifying forfeiture. 

 
46 In respect of the submission by Mr Penrose that the interest of GA could be 

forfeited leaving just the interest of Iacus, is not in my view available as an 
alternative under the Act.  S. 134(1)(i) does not give such a power to a Warden 
in proceedings which are in open court.  

 
 

RECOMMENDATION 
 

47 It is my recommendation that M77/23 be forfeited.   


