
[2004] WAMW 9 
 

 
JURISDICTION : MINING WARDEN 

 
TITLE OF COURT : OPEN COURT 

 
LOCATION : PERTH 

 
CITATION : ASKINS & ANOR -v- SUPERSORB MINERALS NL 

[2004] WAMW 9 
 

CORAM : CALDER SM 
 

HEARD : 19 MARCH 2004 
 

DELIVERED : 23 JULY 2004 
 

FILE NO/S : E70/1953 
 

TENEMENT NO/S : PLAINT FOR FORFEITURE 58034 
 

BETWEEN : PAUL ASKINS 
JAMES STEWART 
(Plaintiffs) 
 
AND 
 
SUPERSORB MINERALS NL 
(Defendant) 
 

 
 

 

Catchwords: 

EVIDENCE - No case submission - Election whether to call evidence 
 
EXPENDITURE - Tenement forfeited, then restored 
 
FORFEITURE - Plaint for - Expenditure non-compliance - Tenement forfeited, 
then restored 
 

Document Name:  <Dir>\2004WAMW 9.doc   (<CES>) Page 1 



[2004] WAMW 9 
 

PLAINT - For forfeiture - Expenditure non-compliance - Tenement forfeited, 
then restored 
 
PRACTICE AND PROCEDURE - No case submission - Election whether to 
give evidence 
 
RESTORATION OF TENEMENT - Expenditure obligation - During and after 
forfeiture period -  
 
WORDS AND PHRASES - Forfeited 
 
WORDS AND PHRASES - Restore 
 

Legislation: 

Mining Act 1978 (WA), s 62, s 63A(b), s 68(3), s 96A, s 97A, s 102 
Mining Regulations 1981 (WA), reg 21, reg 22, reg 51, reg 51B, reg 52 

Result:  

Plaint dismissed 
 
Representation: 

Counsel: 
Plaintiff Askins : In person 
Plaintiff Stewart  : Nil 
Defendant : Mr T Kavenagh 

Solicitors: 
Plaintiff Askins : Nil 
Plaintiff Stewart : Nil 
Defendant : Corser & Corser 
 
 

Case(s) referred to in judgment(s): 
 
Nil 
 

Document Name:  <Dir>\2004WAMW 9.doc   (<CES>) Page 2 



[2004] WAMW 9 
 

Case(s) also cited: 
 
BHP Steel (RP) Pty Ltd t/as BHP Reinforcing Products -v- ABB Engineering 

construction Pty Ltd  [2001] WASCA 294  
 
 
 
 
 

REPORT AND RECOMMENDATION OF THE WARDEN TO THE 
MINISTER UPON APPLICATION FOR FORFEITURE OF E70/1953:  

MINING ACT, SECTION 98(6) 

 

 

THE PROCEEDINGS 

1  On 22 August 2003 Mr P W Askins and Mr J I Stewart ("the 
plaintiffs") lodged plaint 5/034 applying for forfeiture of exploration 
licence 70/1953 ("E70/1953").  The application was by way of plaint 
made pursuant to s 98 of the Mining Act 1978 (WA) ("the Act").  The 
basis of the application for forfeiture of E70/1953 is that the holders did 
not, during the tenement expenditure year ended 2 June 2003, comply 
with the expenditure condition which attached to the exploration licence. 

THE HEARING OF THE APPLICATION 

The Evidence 

2  At the hearing the Plaintiffs were represented by Mr Askins and the 
defendant was represented by counsel, Mr Kavenagh.  At the 
commencement of the hearing, and by consent, Mr Askins produced a 
certified copy of the register for E70/1953.  No witnesses were called by 
either party and no other documents were produced by either party.  
Although it was not so expressed by the plaintiffs, their case was to the 
effect that the register for the subject tenement showed that the 
expenditure condition which attached to E70/1953 had not been complied 
with and that that, of itself, was proof of non-compliance with the 
expenditure requirement and was, of itself, sufficient to establish that the 
non-compliance was, in the circumstances of the case, of sufficient 
gravity to justify the forfeiture.  The essence of the plaintiffs' case was 
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that the register was prima facie evidence of expenditure non-compliance 
in a significant amount and that, in the absence of any evidence to the 
contrary, was capable of supporting a conclusion to that effect and of 
thereby establishing circumstances which justified forfeiture of the 
tenement. 

3  Mr Kavenagh indicated that he wished to make a no case 
submission.  He said that the submission was to be based upon an argument that 
during the relevant period the tenement holder had no obligation to expend any 
moneys on the tenement and that therefore the plaint was without any legal 
foundation and could not succeed.  I decided that I would not require him to 
make an election as to whether or not evidence would be called on behalf of the 
defendant before the no case submission was made and ruled upon by me (as to 
which see BHP Steel (RP) Pty Ltd t/as BHP Reinforcing Products -v- ABB 
Engineering construction Pty Ltd  [2001] WASCA 294 per Kennedy J).   
Counsel did not oppose the contents of the register being taken into account, nor 
did he challenge the accuracy of the contents of the register. 

The Contents of the Register 

4  The register states that E70/1953 was granted to the defendant for a 
five-year period from 3 June 1999 to 2 June 2004.  It states that a penalty 
of $200 was imposed on the holders under s 96A(5) of the Act for the 
non-payment of rent and that payment of that penalty was due on 
20 November 2002 but paid late namely, on 28 November 2002.  It 
further shows that on 29 November 2002 an application for restoration of 
the tenement, which had been forfeited on 20 November 2002 pursuant to 
s 96A(6) for non-payment of the penalty, was lodged.  It further indicates 
that the tenement was "Restored and Gazetted … 9 May 2003".  Under the 
heading "Expenditure/Exemption Details" the register shows that for all 
expenditure years between 3 June 1999 and 2 June 2004 the minimum 
expenditure requirement for E70/1953 has been $63,000.  The register 
states that for the first two years of the life of the tenement total 
expenditure exceeded $63,000.  It shows that for the following year an 
exemption in the amount of $63,000 was granted.  It further shows that for 
the year ended 2 June 2003 "Total Expenditure" was $26,043.  The 
register does not show that any exemption was granted for that year.  
Mr Kavenagh conceded on behalf of the defendant that no certificate of 
exemption had been granted by the Minister for that year.  That is the year 
the subject of the plaint now before me. 
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Submissions on Behalf of the Defendant 

Mr Kavenagh, on behalf of the defendant, submitted that there was no 

provision in the legislation that expressly dealt with expenditure concerning a 

mining tenement that had been forfeited and then restored to the former holder. 

He said, in effect, that no expenditure requirement could be implied from the 

Act or Regulations and that there was therefore no expenditure condition that 

had to be complied with. 

Submissions on Behalf of the Plaintiff 

  Mr Askins said that at the time of the plaint there was no evidence 
of any expenditure for the subject year and he said that no Form 5 had 
been filed within 60 days of 2 June 2003, that there had been no 
exemption granted and that, therefore, the tenement should be forfeited.  
He said that the intention of the Act was clear, namely, that holders of 
tenements have an obligation to comply with the expenditure condition 
and that forfeiture was a consequence of non-compliance.  He noted that 
the Act is silent as to the matter of whether or not after there has been 
restoration, the expenditure condition continues to apply in the same 
manner and to the same extent as it applied prior to forfeiture.  He 
submitted that to hold that there was no expenditure requirement during 
the period of forfeiture or at all during the year the subject of the plaint for 
forfeiture would make a mockery of the Act.  He suggested that the 
solution to the dilemma faced by the tenement holder where there had 
been forfeiture and where an application for restoration had been made 
but not granted was to apply to the Minister for a certificate of exemption. 

THE MINING ACT AND REGULATIONS 

Forfeiture 

6  Pursuant to s 108 of the Act, rent is payable by the holder of a 
mining tenement at times prescribed and in amounts prescribed pursuant 
to the Regulations.  Regulation 109 says that the prescribed rent for a 
mining tenement for a year is that set out in item 1 of the Second Schedule 
to the Regulations and that the prescribed rent for a tenement for the 
second and subsequent years of the term is to be paid yearly in advance 
within a month of the anniversary date on which the term commenced.  
Pursuant to s 59 of the Act, an application for the grant of an exploration 
licence is to be accompanied by the prescribed rent for the first year of the 
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term of the licence.  If the application for the grant is refused or 
withdrawn, the amount paid for rental will be refunded.  Section 63A of 
the Act says that an exploration licence is liable for forfeiture if, inter alia, 
(a) the prescribed rent is not paid in accordance with the Act.  The licence 
is also liable to forfeiture if other statutory requirements are not complied 
with.  Pursuant to s 96A, where an exploration licence is liable to 
forfeiture by virtue of s 63A, the Minister may "… cause the licence to be 
forfeited by declaring by notice published in the Government Gazette that 
the licence is forfeited".  Subsection 97 goes on to say: 

"(2) Subject to section 97A, the Minister may, for any cause 
that he deems sufficient and subject to subsection (3), by 
notice under his hand published in the Government 
Gazette -  

(a) cancel a declaration made under subsection (1); 
and 

(b) restore the licence to which the declaration 
referred to in paragraph (a) of this subsection 
relates to the holder thereof. 

(3) The Minister may, in effecting the cancellation and 
restoration referred to in subsection (2), impose on the 
holder of the licence restored under that subsection such 
conditions as he thinks fit." 

7  Subsection 96A(5) of the Act empowers the Minister, as an 
alternative to causing a licence to be forfeited, to impose a monetary 
penalty, not exceeding $50,000, on the holder of the licence or to impose 
no penalty on the holder.  Any penalty that is so imposed, the Minister 
may award in whole or part to any person.  Subsection 96A(b) says that if 
such penalty as is imposed by the Minister is not paid within the time 
allowed by the Minister or by the Act, the licence is thereby forfeited. 

8  The provisions of s 96A and s 97, although worded differently to 
each other in some respects, essentially empower the Minister to declare, 
by publication of a notice in the Government Gazette, that an exploration 
or retention licence or a mining lease or general-purpose lease is forfeited 
where conditions to which such a tenement were subject have not been 
complied with.  The Minister may cancel such a declaration or forfeiture 
and may restore the tenement to the holder.  In each case, the Minister has 
a discretion, as an alternative to causing the licence or lease to be 
forfeited, to impose a monetary penalty upon the holder or impose no 
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penalty at all.  Where the Minister does impose a penalty and the penalty 
is not paid within the period allowed for such payment, the tenement is 
thereby forfeited. 

9  Under s 97A(1), in any case where a tenement has been forfeited, by 
either the Warden or the Minister, the “person who was, immediately 
prior to the forfeiture, the holder of the tenement concerned may apply to 
the Warden for the mining tenement to be restored to him and the 
forfeiture cancelled…” but not in cases where the forfeiture was due to 
non-compliance with the expenditure condition and the applicant for 
forfeiture was a person acting on behalf of the Department (s 97A(2)).The 
Warden is to conduct a hearing of any application made under s 97A(1) 
and any person who wishes to do so may object to the granting of the 
application and may be heard by the Warden at the hearing.  If the 
tenement that was forfeited was a prospecting or miscellaneous licence, 
then the Warden may determine whether or not the forfeiture is to be 
cancelled and the tenement restored.  In any other case the Warden, at the 
conclusion of the hearing, must forward a report and recommendation to 
the Minister and the Minister is then empowered to grant or refuse the 
application for restoration. 

10 11  As I have previously mentioned, the register for E70/1953 shows 
that the Minister initially decided to not exercise his power under 
s 96A(1) of the Act to cause the licence to be forfeited for non-payment of 
rent and, pursuant to subs (5), imposed a penalty of $200 in lieu of 
causing forfeiture.  As the monetary penalty imposed by the Minister was 
not paid by the holder of the tenement within the time allowed, the licence 
was thereby forfeited.  The register does not disclose expressly by what 
means the exploration licence was subsequently restored.  Restoration 
could have occurred following a decision of the Minister under s 96A(2) 
to do so or following a recommendation received from the Warden after 
the Warden heard an application for restoration pursuant to s 97A of the 
Act.  It is most likely, however, that restoration occurred under s 96A of 
the Act. 

12  There are several other provisions of the Act which make reference 
to forfeiture of mining tenements.  Those provisions relating to forfeiture 
in respect of all mining tenements are not expressed in identical terms.  
For example, there is no provision in respect of prospecting licences or 
miscellaneous licences which says expressly that such licences are “liable 
to forfeiture” in specified circumstances.  There is, however, a similar 
provision to s 63A in respect of retention licences (s 70K) and mining 
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leases (s 82).  There is no equivalent provision in respect of 
general-purpose leases that are granted under s 86. 

13  There are several provisions in the Act where the word "forfeited" is 
used disjunctively with the words "surrendered" and "expired" in 
connection with mining tenements.  Pursuant to s 69, when an exploration 
licence is surrendered or forfeited or expires, the person who was the 
holder immediately prior to surrender or forfeiture or expiry, and no-one 
who had an interest in the tenement at such time and no-one on behalf of 
any such person, may, within three months of surrender or forfeiture or 
expiry, mark out or apply for a prospecting or an exploration licence over 
land the subject of the former exploration licence.  There is a similar 
provision concerning retention licences (s 70N) and another similar 
provision in respect of mining leases (s 85A). 

14  None of the words "expired", "forfeited" or "surrendered" are defined 
in the Act or the Regulations.  Surrender and forfeiture and expiry of 
mining tenements and the consequences thereof are dealt with in both the 
Act and the Regulations.  Pursuant to s 95 of the Act, the holder of any 
mining tenement may surrender the tenement in whole or in part.  When a 
tenement is surrendered under s 95, the liability of the holder to pay any 
rent, fee, royalty, penalty or other money that is payable on or before the 
date of surrender or to perform any obligation required to be performed on 
or before that date or for any act done or default made on or before that 
date that is payable under, in respect of or arises out of or in relation to the 
tenement is not affected.  Subsection 96(6) of the Act says: 

"Notwithstanding anything to the contrary in this Act other than 
section 26A(3) and (4), where a mining tenement is 
surrendered, whether under this section or under section 26A or 
65, in whole or in part, every right, title and interest held under 
the mining tenement in respect of -  

(a) the whole of the land the subject of that tenement; or 

(b) that part of that land which is being surrendered, 

as the case requires, absolutely ceases and determines …". 

15  The subsection then goes on to specify the dates upon which the 
rights, title and interest cease. 

16  Sections 95A to 101 of the Act deal with forfeiture of tenements.  
Forfeiture of a tenement may occur by two means.  The first is by way of 
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declaration to that effect made by the Minister.  That is only available in 
respect of exploration and retention licences (s 96A) and mining or 
general-purpose leases (s 97).  The second means by which forfeiture may 
occur is by way of plaint for forfeiture lodged pursuant to s 96 in respect 
of prospecting or miscellaneous licences or pursuant to s 98 for 
exploration licences or mining leases.  The provisions of the Act which 
deal with forfeiture are not consistent in their expression. 

17  Section 96 empowers a Warden to make an order for forfeiture of 
prospecting or miscellaneous licences where specified requirements of the 
legislation concerning such tenements are not being complied with.  If 
such a tenement is the subject of a plaint for forfeiture and, if, following 
the application for forfeiture being made, the tenement is surrendered 
before the Warden has dealt with the application and where the Minister 
or a Registrar or Departmental Officer is not the applicant for forfeiture, 
then the applicant for forfeiture has, within a prescribed period,   "… right 
in priority to any other person to mark out or apply for, or both, a mining 
tenement upon the whole or any part of the land that was the subject of 
the surrendered mining tenement".  Where a prospecting licence the 
subject of a plaint for forfeiture has continued in force under s 49(2), 
where an application has been made by the tenement holder for the grant 
of a mining or general-purpose lease, or has continued in force under 
s 70C(6) pending the determination of an application for the grant of a 
retention licence, and where such a tenement application is withdrawn 
before the Warden has dealt with the forfeiture application, the applicant 
for forfeiture, again, has a right in priority to mark out or apply for a 
tenement upon the land "… that was the subject of the prospecting 
licence" (s 96(3a),3(b)).   

  Where a Warden makes an order for forfeiture of a prospecting or 
miscellaneous licence under s 96, the applicant for forfeiture also has a 
right in priority to mark out or apply for, or both, a mining tenement upon 
the land "… that was the subject thereof" (s 96(4)).  Further, where a 
Warden imposes a monetary penalty upon a tenement holder in lieu of 
ordering forfeiture and where the penalty is not paid within the required 
time, the applicant for forfeiture has a similar right in priority to mark out 
and apply for a tenement (s 96(6)).  

18  Under s 96(8) a Warden may “…for any cause that he deems 
sufficient…” cancel an order for forfeiture made by a Warden or which 
occurs where the monetary penalty is not paid within the required time 
and may "… restore the mining tenement so forfeited to the holder 
thereof". 
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                     Under s 98, where the expenditure condition has not been complied 
with in respect of an exploration licence or a mining lease, a plaint for 
forfeiture may be heard by the Warden and the Warden may recommend 
to the Minister that there be forfeiture and the Minister has a discretion to 
forfeit the tenement. 

19  Under s 99 of the Act, where the expenditure condition attaching to 
an exploration licence or a mining lease has not been complied with, the 
Minister, after receiving a report and recommendation from the Warden 
following a hearing of the forfeiture application by the Warden, may 
declare the tenement to be forfeited or impose a monetary penalty as an 
alternative to forfeiture or may determine that the tenement not be 
forfeited and that no penalty be imposed.  Under s 100, where an 
exploration licence or a mining lease that is the subject of an application 
for forfeiture under s 98 is surrendered (other than under s 26A -town 
sites) or s 65 (compulsory periodic surrender of parts of exploration 
licences) before the application is finally dealt with either by the Warden 
under s 98 or the Minister under s 99, the applicant for forfeiture has a 
right in priority to any other person for a specified period to mark out 
and/or apply for a tenement over the whole or part of the land that was the 
subject of the surrendered licence or lease.  Section 100 also creates a 
right in priority where the plainted tenement had continued in force 
because of an application under s 67 by the holder of an exploration 
licence for the grant of a mining or general-purpose lease or because of an 
application under s 70C by such holder for the grant of a retention licence 
and where such application has been withdrawn before the plaint is finally 
dealt with by the Warden or the Minister, whereby, once again, the 
applicant for forfeiture has a priority right to mark out and apply for the 
grant of a tenement.  In addition, where the Minister does forfeit an 
exploration licence or a mining lease that was the subject of a plaint for 
forfeiture, the applicant for forfeiture also has a priority to any other 
person to mark out and apply for a mining tenement over the land the 
subject of the forfeited licence or lease (s 100(2)). 

20  Section 70 of the Act makes provision for the grant of a prospecting 
licence for gold over land which is the subject of an exploration licence.  
Pursuant to subs (6a) a special prospecting licence “ceases upon its 
surrender, forfeiture or expiry and the land in respect of which it was 
granted reverts to the primary tenement holder as an integral part of the 
tenement held by him …”; it thus becomes part of the underlying 
exploration licence.  Under subs 70(8) the holder of a prospecting licence 
for gold may make application for the grant of a mining lease for gold 
over the same land.  If such a mining lease, having been granted, is 
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subsequently surrendered or forfeited or expires then it "… ceases to have 
effect …" and the land covered by it reverts to the holder of the 
exploration licence and it becomes part of the exploration licence.  
Subsection 70(9) provides that, subject to s 70, the provisions of the Act 
relating to a prospecting licence or a mining lease apply to a special 
prospecting licence or mining lease granted under s 70.  Section 85B of 
the Act makes similar provisions for the grant of a special prospecting 
licence to prospect only for gold over land that is the subject of a mining 
lease and for the grant of a mining lease for gold in respect of land which 
is the subject of a special prospecting licence over a mining lease.  As 
with special gold prospecting licences and special mining leases granted 
over exploration licences, where such a special lease or licence is 
surrendered or forfeited or expires, it ceases or ceases to have effect, and 
the land covered by it becomes part of underlying mining lease. 

21  Section 113 of the Act says that when a mining tenement expires or 
is surrendered or forfeited, the owner of the land to which the mining 
tenement related may take possession of the land forthwith.  Section 114 
says that when a tenement expires or is surrendered or forfeited, the 
tenement holder or anyone else who is entitled to it may remove mining 
plant from the subject land.  If it is not removed within the required 
period, then it may be sold at the direction of the Minister.   

22  In s 114 the person who held the tenement immediately prior to the 
forfeiture or surrender or expiry is expressly described as "the former 
holder".  In s 96(8), s 96A(2)(b) and s 97A(1), although the provisions of 
the legislation are making reference to a person who was, but is not at the 
material time, "the holder" of a mining tenement, that person is not 
referred to as a "former holder" of the tenement.  In s 97A(7)(a), however, 
there is express reference to the "former holder" as being the person to 
whom the forfeited mining tenement may be restored by the Warden. 

Rights and Obligations of Tenement Holders 

23  There are several provisions of the Act that specify the rights of 
tenement holders that attach to the tenement once granted.  Section 49, 
concerning prospecting licences, says: 

“A prospecting licence, while it remains in force, authorises the 
holder thereof, subject to this Act, and in accordance with any 
conditions to which the licence may be subject —  

(a) to enter and re-enter the land the subject of the licence 
with such agents, employees, vehicles, machinery and 
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equipment as may be necessary or expedient for the 
purpose of prospecting for minerals in, on or under the 
land; 

(b) to prospect … for minerals, and to carry on such 
operations and carry out such works as are necessary for 
that purpose …; 

(c) to excavate, extract or remove … earth, soil, rock, stone, 
fluid or mineral bearing substances in such amount, in 
total during the period for which the licence remains in 
force, as does not exceed the prescribed limit, or in such 
greater amount as the Minister may, in any case, approve 
in writing; 

(d) to take and divert … water …". 

24  Section 49 gives to the holder of a prospecting licence "… while a 
prospecting licence continues in force …" the right to apply for and have 
granted a mining lease or general-purpose lease over the land the subject 
of the prospecting licence. 

25  Concerning exploration licences, s 62 requires "…during the 
currency of the exploration licence …" compliance by the holder with the 
prescribed expenditure condition unless exempted.  Section 63A of the 
Act says that an exploration licence is “liable for forfeiture” if the 
requirements of the legislation related to payment of rent or royalties, 
provisions related to security, the prescribed expenditure condition, and 
other matters, are not complied with. 

                  There is nothing in Regulation 21, which deals with the expenditure 
requirement in respect of exploration licences, concerning expenditure 
after restoration. Regulation 21 says: 

(1) The holder of an exploration licence shall expend, or cause 
to be expended, in mining on or in connection with mining on 
the licence during each year of the term of the licence or, where 
the term of the licence is extended under section 61(2), during 
each of the first 5 years of that term —  

 (a) in respect of an existing exploration licence, not 
less that $300 for each square kilometre or part 
thereof of the area of the licence with a minimum of 
$20 000; or 

[2004] WAMW 9 (<CES>) Page 12 



[2004] WAMW 9 
CALDER SM 

 (b) in respect of a graticular exploration licence —  
 (i)not less than $10 000 where one block only is subject to 

the licence; 
 (ii) not less than $15 000 where 2 blocks only are subject to 

the licence; 
(iii) where 3 or more blocks are subject to the licence, not 
less than an amount assessed by reference to the number of 
blocks comprising the licence, calculated at $900 per block 
with a minimum of $20 000. 

 (1aa) Expenditure incurred under subregulation (1) or (1b) 
during the month in which the anniversary date of the 
commencement of the term of the licence occurs may be treated 
by the holder as expenditure incurred in either the year 
immediately preceding that anniversary date or the year starting 
from such date (including any period referred to in 
subregulation (1c)). 

 (1a) Where a part of a block comprises or is included in the 
land in respect of which an exploration licence is granted, the 
whole of that block is deemed to be subject to the licence for the 
purposes of subregulation (1)(b). 

 (1b) If the term of an exploration licence is extended under 
section 61(2), the holder of the exploration licence shall, subject 
to subregulation (1d), expend, or cause to be expended, in 
mining on or in connection with mining on the licence —  

 (a) during the sixth and seventh year of the term of 
the licence, not less than $50 000 per year; 

 (b) during the eighth, ninth and any subsequent 
year of the term of the licence, not less than 
$100 000 per year, 

 irrespective of the area of the licence or, in the case of a 
graticular exploration licence, the number of blocks that are subject to the 
licence. 

 (1c) Subregulation (1) applies in respect of any period in 
which an exploration licence continues in force because of — 

 (a) an application to extend the term of the licence 
under section 61; 

 (b) an application for a lease under section 67; or 
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 (c) an application for a retention licence under 
section 70B, 

 except that the amount to be expended during that period is to be 
calculated on a pro rata basis for each whole month from the 
last anniversary date of the commencement of the term of the 
licence until the application is determined. 

 (1d) If an application for the extension of the term of an 
exploration licence is granted after the date on which the licence 
would have expired (but for section 61(3)), the amount to be 
expended under subregulation (1b) during the period from the 
date on which the application is granted until the next 
anniversary date of the term of the licence is to be calculated on 
a pro rata basis for each whole month of that period. 

 (1e) The specific provisions in regulation 96C, relating to 
allowable expenditure and non-allowable expenditure for the 
purposes of calculating expenditure under a licence, apply when 
calculating expenditure under this regulation. 

 (2) If an exploration licence is surrendered then a pro rata 
reduction of the amount to be expended will apply in respect of 
each whole month from the date of surrender to the next 
anniversary date of the commencement of the term of the licence. 

 (3) If during a particular year of the term of an exploration 
licence or any period referred to in subregulation (1c), the 
holder of the licence is directly engaged part-time or full-time in 
mining on land the subject of the licence, an amount equivalent 
to the remuneration that the holder would be entitled to if 
engaged, under a contractual arrangement, in similar mining 
activity elsewhere in the district is to be deemed to have been 
expended during that year or period, as the case requires. 

  

 

Under s 66, an exploration licence "… while it remains in force …" 
authorises the holder to enter and re-enter the subject land with agents, 
employees, vehicles, machinery and equipment as may be necessary or 
expedient for the purposes of exploration on the land, to carry out such 
operations and works as are necessary to explore the land for minerals, to 
excavate, extract or remove earth, soil, etcetera, and to take and divert 
water. 
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26  Pursuant to s 67 of the Act, the holder of an exploration licence has, 
"… while the exploration licence continues in force …", the right to apply 
for and have granted a mining lease or general-purpose lease over the 
subject land. 

27  The rights of the holder of a mining lease are set out, inter alia, in 
s 85 of the Act.  Unlike the provisions of the Act that set out the rights of 
the holder of a prospecting or exploration or retention licence, s 85 does 
not, before describing those rights, contain the words "while it remains in 
force". 

“Expiry”,  “Forfeiture”,  “Restore”,  “Surrender”  

“Expire”  

“Expire” and “expiry” are not defined in the Legislation. 

In the Shorter Oxford English Dictionary “expire” is defined as: 

“v 6.To come to an end; to terminate; to become void; to become 

extinct” 

28  As I have previously mentioned, there is no definition of "forfeiture" 
within the Act or Regulations.  In the Shorter Oxford English Dictionary it 
is defined as: 

“2. The fact of losing or becoming liable to lose (an estate, goods, 
life, an office, right, etc) in consequence of a crime, offence, or 
breach of an engagement. 

The penalty of the transgression. 

That which is forfeited” 

“Forfeit” is defined in the same dictionary as” 

“v 2. trans  To lose, lose the right to; to render oneself to be deprived 
of; also to have to pay in consequence of a crime, offence, breach of 
duty, or engagement. 

b. to lose by misconduct. 

c. to lose or give up, as a necessary consequence of misconduct”  

29  The Macquarie Dictionary defines "forfeiture" as: 

 “n 1. the act of forfeiting.   
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The same dictionary defines “forfeit” as: 

“ n. 1.a fine; a penalty 

3. something to which the right is lost by the commission of a crime 
or misdeed, the neglect of a duty, a breach of contract etc. 

7. to lose, or become liable to lose, in consequence of crime, fault, 
breach of engagement etc.” 

 

"Restore" 

30  As I have previously mentioned, there is no definition of "restore" 
within the Act or Regulations.  In the Shorter Oxford English Dictionary it 
is defined as:  

 “ 1. to bring back into existence, use or the like; to re-establish. 

2. To bring back to  a former, original or normal condition, as 
building, statue, or painting. 

5. to give back, make return or restitution of (anything taken away or 
lost).”  

31  The Macquarie Legal Dictionary defines "restore" as: 

“ v.1. to give back, to make return or restitution of (anything 
previously taken away or lost). 

5. to renew, set up or bring into existence again; to re-establish… 

6. to bring back (a person or thing) to a previous, original or normal 
condition. b. to grant to …(a person) reinstatement to a former rank, 
office, or possessions.” 

“Surrender”  

 

“Surrender” is defined in the Shorter Oxford as: 

“1.Law.b. To give up (letters patent, tithes) into the hands of the 
sovereign 

2.b.To give up, resign, abandon…” 
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CONCLUSIONS 

32  In my opinion, where a tenement is forfeited pursuant to the 
provisions of s 96A of the Act, or if it is otherwise forfeited or 
surrendered or it expires, it ceases to be a mining tenement which is held 
by any person.  The person who was the former holder is no longer the 
holder of a tenement.  The rights which attached to the tenement, while it 
continued in force and which were the rights of the holder, cease to exist.  
The holder no longer has those rights and may not exercise them.  The 
obligations and conditions which the former tenement holder was obliged 
to comply with, unless they are obligations which are expressly continued 
beyond the expiry, surrender or forfeiture of the tenement (s 95(2)), are no 
longer obligations which the holder must comply with.  Once the 
forfeiture has occurred, the land the subject of the former tenement will be 
land that is, subject to the Act, once again open for mining. 

33  All of the provisions of the Act to which I have made reference 
concerning forfeiture or expiry or surrender of mining tenements 
recognise, expressly or impliedly, that following forfeiture or surrender or 
expiry the rights and (in general) the obligations and conditions that 
attached to the tenement and which were conferred or placed upon the 
tenement holder no longer exist or have application. 

34  Section 97A of the Act, which allows for a Warden, upon application 
by the former holder of the forfeited tenement to restore the tenement to 
the former holder, expressly takes into account in subs (4) that after 
forfeiture and before an application for restoration is made under s 97A, 
some other person may have made application for the grant of a mining 
tenement over the land the subject of the forfeited tenement.  I consider 
that the use of the word "the holder" in subs (1) of s 97A should not be 
taken to have the effect that the holder of the tenement at the time when 
forfeiture became effective continues to be “the holder” of the tenement at 
any time after forfeiture occurs, nor that, merely upon the making of an 
application under s 97A, the applicant is once again the holder of or 
deemed to be the holder of the forfeited tenement.  That is especially so 
when one takes into account the use of the words "the former holder" in 
subs (7)(a)(i) and (ii).  In s 96A(2)(b) it is said that the Minister, having 
forfeited an exploration or retention licence, may restore the licence to 
"the holder" of the licence to which his previous forfeiture declaration 
related.  Subsection (3) then says that the Minister may, in effecting the 
cancellation and restoration, impose on "…the holder of the licence 
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restored…" such conditions as he thinks fit.  I do not see any significance 
in the absence from s 96A of the words "former holder" and, in particular, 
I do not consider that the use of the words "the holder" in that section are 
to be taken as having any meaning other than the "former holder". They 
are intended to have no purpose or effect other than to merely identify the 
person who may apply for and to whom the former tenement may be 
restored. 

35  In s 97, concerning forfeiture of a mining or general-purpose lease, it 
is said in subs (3) that, having declared that such a lease is forfeited, the 
Minister may "… restore the lessee as of his former estate in respect of 
the forfeited lease".  Although worded differently from the provisions of 
s 97A(7) to which I have made reference, it seems clear to me that 
subs 97(3) thereby contains an express acknowledgement that upon 
forfeiture the mining lease and the rights and obligations which attach to it 
are brought to and end. 

36  The provisions of s 69 (exploration licences), s 70N (retention 
licences) and s 85A (mining leases) which prohibit the marking out for or 
the application for a prospecting or exploration licence over land the 
subject of a surrendered or forfeited or expired exploration licence or 
retention licence or mining lease by any person who held the surrendered 
or forfeited or expired tenement or by any person who had an interest in 
that tenement or is related to either the holder or a person with an interest 
in it are a clear indication that the person who held the surrendered or 
forfeited or expired tenement no longer has any rights or obligations in 
respect of the forfeited tenement from the moment that such surrender, 
forfeiture or expiry becomes effective.  The subject land would be land in 
respect of which any person not prohibited by those sections could mark 
out or apply for a mining tenement.  It is also significant that the rights of 
the holder which attach to a prospecting or exploration or retention licence 
are expressed to attach "…while it remains in force…" (ss 48, 66, 70J).  I 
can see no reason why the opposite should not be true, namely, that such 
rights no longer exist once the tenement is brought to an end by forfeiture 
or surrender or expiry and when it, therefore, no longer remains in force. 

In other words, it is an essential condition to the initial and 
continued exercise of such rights and to the initial and continued 
imposition of those obligations and to the application and continuation of 
the relevant conditions that there is a tenement that exists and is held by 
some person. A tenement that has been forfeited or surrendered or that has 
expired is not one that “…remains in force…” with any attached rights or 
privileges connected with mining. 
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 Similarly, the obligations to comply with the expenditure conditions 
related to prospecting and exploration licences, as set out in s 50 and s 62 
of the Act, are qualified by the preceding words "During the currency of 
…" the respective licence.  That is consistent with the notion that once a 
tenement is forfeited or surrendered or expires it no longer has any 
“currency” and the person who held it until then no longer has any rights 
which may be exercised in respect of the forfeited or surrendered or 
expired tenement, including the rights to enter upon the land and to 
prospect or explore or mine the land and to remove minerals from it. 

37  Once a person is unable to do those things, then that person is unable 
to comply with the expenditure requirements by expending funds upon 
such activities.  While it may be possible in such circumstances, were it a 
requirement to continue to comply with the expenditure requirement after 
forfeiture or surrender or expiry, for there to be expenditure of moneys on 
"desk studies” connected with the former tenement, it is, in my opinion, 
most unlikely that that is something which the legislation contemplated.  
It is difficult to imagine how there could be such a requirement where, in 
contrast, as a consequence of nothing more than the mere lodgement of a 
plaint for forfeiture of a tenement, the provisions of reg 52 have the effect 
that the obligation upon the holder to comply with the expenditure 
requirement is pro-rata reduced from the time of lodgment of the plaint 
until the date of determination of the plaint.  Further, there is no 
requirement in the Act or the Regulations that, where the forfeiture plaint 
does not result in a forfeiture of the tenement, the holder has any 
obligation to then fulfil the whole of the expenditure requirement that 
applied for the whole of the subject expenditure year before the plaint was 
lodged including expenditure in respect of any part of the period during 
which the obligation to comply was removed by reg 52.  There is no 
concept that expenditure during the plaint period is merely suspended and 
may be later revived. It would seem to me to create an unacceptable 
anomaly were it the case that the holder of a tenement that is subject to an 
undetermined forfeiture application and which is thus not yet forfeited and 
where forfeiture is merely a possibility is relieved in part from having to 
comply with the expenditure condition until the plaint for forfeiture is 
determined but that the holder of a tenement, after it was forfeited would 
at some time be required to comply.  It seems to me that there is even 
ample justification for the view that the latter should not have an 
obligation to comply with the expenditure condition when it is taken into 
account that, in contrast to the tenement holder whose tenement is the 
subject of a plaint for forfeiture, at any time during the forfeiture period 
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the land the subject of the forfeited tenement will be open for mining, 
there is no continuing right to enter the subject land for any purpose of 
prospecting or exploring or mining on the land and there is nothing in the 
legislation that appears to provide any protection to such a former holder 
pending the determination of any restoration application. 

38  In my opinion, it cannot be said that an effect of restoration of a 
tenement is that the tenement holder once again becomes liable to comply 
with the expenditure condition during the whole of the expenditure year in 
which the forfeiture occurred or during the whole of the period while the 
forfeiture continued up until the date of restoration.  The expenditure 
provisions of the legislation do not contemplate that the expenditure 
requirement can be complied with after the expiry of any expenditure 
year.  Regulations 15, 21 and 31, all of which deal with the expenditure 
condition, state that the prescribed amount of expenditure is to be 
expended "during each year of the term" of the tenement. 

39  In the present case, E70/1953 was first granted on 3 June 1999.  The 
expenditure year, therefore, commenced in each year of the life of the 
tenement on 3 June and expired on 2 June the following year.  Forfeiture 
under s 96A(6) occurred on 20 November 2002.  It appears from the 
certified copy of the register that was tendered in evidence that the 
tenement was restored on 9 May 2003.  The forfeiture and restoration thus 
occurred within a 12-month period which was the expenditure year of the 
tenement before it was forfeited.  That may not always be the case.  
Restoration may not occur in the same expenditure year as forfeiture.  It 
may even happen more than 12 months after forfeiture and the forfeiture 
period may then continue during three consecutive expenditure years. 

40  The Act and Regulations are silent as to what, if any, expenditure 
condition or requirement is placed upon the holder of a mining tenement 
that has been forfeited and is subsequently restored.  There is no definition 
in the Act of the word "restore" which is used in several places in the Act.  
The legislation contains no express statement of any effect that a 
restoration has or may have upon the expenditure condition or upon any 
other conditions or rights or obligations of the holder.  It is, I think, 
significant, however, that the Act uses the term "restore" in conjunction 
with the words "the tenement" where, in the context of its use, the word 
"the" should be taken as being a reference to something previously 
mentioned, namely, the tenement that existed before forfeiture.  If it is the 
case that it is the intention of the legislation that the effect of restoration 
of a forfeited tenement is that the tenement is, in a broad sense, 
resurrected so that the tenement which is forfeited is once again a "live" 
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tenement, then it would seem to follow that all of the land which was 
previously the subject of the forfeited tenement is once again the subject 
of a tenement which is to be taken as being the same tenement as the one 
that was forfeited.  That would mean that, prima facie, all of the rights of 
the holder which flowed from the grant of the tenement and all of the 
obligations of the holder which flowed from the original grant would once 
again vest in and be placed upon the holder after restoration.  That would 
appear to be the understanding that the Minister and employees of the 
Department have.  That understanding is, I suggest, reflected in the fact 
that the same tenement number is given to the restored tenement as was 
given to the forfeited tenement.  The same register is used in respect of 
both the forfeited and the restored tenement and all of the particulars and 
information in respect of the forfeited tenement remain in the register.  
The register merely records that there was forfeiture and a subsequent 
restoration.  The expiry date of the restored tenement shown in the register 
is the same as the expiry date of the tenement as originally granted.  In the 
register that was tendered in evidence, under the heading "Dealings", there 
is an entry which records that on 6 May 2003, which was during the 
period of forfeiture and prior to restoration on 9 May 2003, the former 
holder of the forfeited tenement lodged an application pursuant to 
s 65(1)(b) of the Act for relief from the surrender provisions of that 
section.  It appears from the register that the lodgment by the former 
holder of that application was accepted and subsequently acted upon by 
the Minister who, it is recorded in the register, granted the application on 
19 June 2003 which was after the date of restoration.  I note that the 
register states that “minimum expenditure” for the whole of the single 
year during which forfeiture and restoration took place, namely, 3 June 
2002 to 2 June 2003, is $63,000. That is the amount that, under reg 21, 
must be expended for the whole of any expenditure year. I also note that 
expenditure claimed for that same year is shown as $26,043.  It is 
apparent that in recording relevant information in the register the 
Department has taken the view that the expenditure condition must be 
complied with in full even though for a period of some five and a half 
months the tenement was forfeited and the applicant had no rights in 
respect of the tenement other than the right to apply for restoration. 

41  In my opinion, there is a deficiency in the Act and Regulations in 
that no express provision is made concerning the rights and obligations, if 
any, of a former tenement holder after there has been forfeiture and prior 
to restoration or upon or after restoration.  There is, for example, no 
provision that is the equivalent of reg 52 which varies the expenditure 
condition while a plaint that has been lodged has yet to be determined.  
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There is no express provision that says that the whole or part of the 
expenditure requirement must be complied with during the year ending 
12 months from the commencement date or the anniversary of the 
commencement date of the forfeited tenement where restoration occurs 
prior to the end of the 12-month period.  There is no express provision to 
cover the matter of expenditure where restoration does not take place until 
after the end of that 12-month period.  There is no provision expressly 
made for the former holder of a forfeited tenement to make an application 
for a certificate of exemption and there is, in s 102(2) of the Act, no 
express power for the Minister to grant a certificate of exemption for the 
reason that a tenement has been forfeited and the former holder has 
applied for but has not been granted restoration or that restoration was not 
granted during the particular expenditure year or that, if granted, it was 
granted at a time when it was not possible to comply with the expenditure 
condition before the end of the year in question.  Whether or not the 
Minister, in the exercise of his power under s 102(3) to grant a certificate 
of exemption for other reasons, could grant a certificate for such reasons 
is an interesting issue that I will not canvass in these reasons. 

42  The Mining Act and Regulations do not, expressly or by implication, 
deal with the question of whether or not there is any expenditure condition 
that attaches upon the restoration of a mining tenement following 
forfeiture.  Because of the severe consequences which flow from non-
compliance with an expenditure requirement, it is essential that the 
legislation identify in very clear terms what the expenditure requirement 
is following restoration.  The Act and Regulations do not do that.  While it 
may be accepted that a proper interpretation of the restoration provisions 
is that all rights that previously existed are restored to the holder, it can 
not be a correct interpretation that all obligations, unaltered in any way, 
are placed again upon the holder of the restored tenement.  The 
expenditure condition, in my opinion, is one obligation  which, especially, 
needs to be, but is not, specifically addressed by the legislation.  There are 
other obligations placed upon the holder of an exploration licence which it 
would be very difficult, if not impossible, to comply with during any 
period of forfeiture when the former tenement holder has no right to enter 
upon the land the subject of the former tenement for purposes required; 
for example, pursuant to s 63A(a), namely, conditions imposed on the 
holder for the purpose of preventing or reducing or making good injury to 
the land. 

43  For the above reasons, I agree with the submission made by 
Mr Kavenagh on behalf of the tenement holder, namely, that for the year 
subject of the plaint, there was no expenditure condition.  That is not to 
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say, however, that in subsequent years there is no expenditure condition 
for the restored tenement.  This is a matter upon which I need not 
comment save to say that it does not appear that the legislation directly 
addresses the issue.  There is no case to answer.  The plaint must be 
dismissed. 

[2004] WAMW 9 (<CES>) Page 23 


	REPORT AND RECOMMENDATION OF THE WARDEN TO THE MINISTER UPON
	THE PROCEEDINGS
	THE HEARING OF THE APPLICATION
	The Evidence
	The Contents of the Register

	Submissions on Behalf of the Defendant
	Submissions on Behalf of the Plaintiff
	THE MINING ACT AND REGULATIONS
	Forfeiture
	Rights and Obligations of Tenement Holders
	“Expiry”,  “Forfeiture”,  “Restore”,  “Surrender”
	"Restore"
	CONCLUSIONS


