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THE APPLICATIONS 

Directions Made on 9 July 2004 

1  At the hearing before me on 9 July 2004, and after a number of 
proposed directions had been filed and served by all parties, it was agreed 
between Mr Jones, acting on behalf of the applicants for 
exemptions/defendants to plaints, and by Mr Aristei, acting on behalf of 
the objector/plaintiff, that several proposed directions could be made.  The 
proposed directions were sought by Mr Jones.  In some instances 
Mr Aristei consented to them being made and in other instances did not 
object.  Where there was consent or no objection I made a number of 
directions as the hearing proceeded.  It was my intention that those 
directions came into effect immediately upon my making them.  I now set 
out in full the terms of those directions: 

"(a) The name of the first-named defendant to plaint 18/012 
be changed to Newmont Duketon Pty Ltd. 

(b) The name of the first-named defendant to plaints 31/001 
and 1/023 and the second-named applicant to application 
for exemption 621/012 be changed to Genetic 
Technologies Ltd (ACN 009 212 328). 

(c) Plaint 12/012 and plaint 18/012 be dismissed with no 
order as to costs in each case. 

(d) As to expert evidence: 

(i) The Defendants/Applicants file and serve reports 
of any expert witnesses which they intend to call 
by [insert date approximately 4 months prior to 
hearing]. 

(ii) The Plaintiff/Objector file and serve reports of 
any expert witnesses which it intends to call by 
[insert date approximately 3 months prior to 
hearing]. 

(iii) The Defendants/Applicants file and serve any 
expert reports in reply by [insert date 
approximately 6 weeks prior to hearing]. 
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(iv) The expert reports do stand as the evidence in 
chief of those witnesses, subject to the content of 
those reports being sworn by the deponents to be 
true and correct and subject to the experts being 
available for cross-examination, if called upon by 
the opposing solicitor not less than 21 days prior 
to the hearing. 

(v) The said experts be made available for 
cross-examination at the hearing, if notified in 
writing by the opposing Solicitors not less than 
21 days prior to the hearing. 

(vi) The expert reports be kept confidential and not be 
used for any purpose other than the hearing and 
in relation to any submissions to the Minister with 
respect to the various applications for exemption, 
objection thereto and plaint therein. 

(e) The plaints and objections are to be listed for further 
mention on a date approximately 4 weeks prior to the 
hearing date. 

(f) The plaints and objections are to be set down for hearing 
on four consecutive dates. 

(g) At the hearing the witnesses of the applicants/defendants 
are to be called first. 

(h) An outline of submission and list of authorities (including 
copies of the relevant authorities) be filed and served by 
both parties not less than 21 days prior to the hearing. 

(i) (i) A book of documents containing legible copies of 
all documents, maps, plans and reports sought to 
be tendered or otherwise relied upon at the 
hearing be filed and served on behalf of the 
Defendants/Applicants not less than 21 days prior 
to the hearing. 

 (ii) A book of documents containing legible copies of 
all documents, maps, plans and reports sought to 
be tendered or otherwise relied upon at the 
hearing be filed and served on behalf of the 
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Plaintiff/Objector not less than 14 days prior to 
the hearing. 

 (iii) The aforesaid books of documents shall also 
indicate the name of the witness seeking to admit 
each documents [sic] in the said book, and the 
basis and ground of relevance upon which the 
said witness will seek to admit that document. 

 (iv) Within 7 days of service of a book of documents, 
as aforesaid, the opposing Solicitor do file and 
serve an outline of all objections to tender (and 
setting out any grounds, and supporting 
authorities for that objection) with respect to each 
of the documents contained in the book served 
upon them." 

Other Directions Sought 

2  In addition to the abovementioned directions, Mr Jones sought 
further directions, namely: 

Newmont Duketon Pty Ltd be joined as a defendant to 
plaints 3-5/012 and 13-14/012 
Newmont Duketon Pty Ltd be joined as an applicant in exemption 
applications 69/012, 72/012 and 73/012 
Newmont Duketon Pty Ltd be joined as a defendant to 
plaints 31/001 and 1/023 
Newmont Duketon Pty Ltd be joined as an applicant in exemption 
application 621/012 

3  Mr Jones said that Newmont Duketon wished to be joined as an 
applicant and as a defendant in the respective proceedings, as he put it, "in 
its own right".  By that he meant that Newmont Duketon be formally 
joined as a defendant to the plaints for forfeiture with all rights that any 
defendant has in such proceedings, including the right to appear and be 
represented (if necessary, independently of the existing defendant), to call 
witnesses, to cross-examine the plaintiff's' witnesses, to make submissions 
to the Warden.  It was also sought that Newmont Duketon be joined as an 
applicant in the exemption proceedings and that it have, and be able to 
exercise, all rights that are available to any applicant for the grant of a 
certificate of exemption.  The objector/plaintiff, strongly opposed any 
such joinder. 
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4  In support of the applications to be joined, an affidavit of 
Mr Caulfield was lodged.  In his affidavit Mr Caulfield states that since 
the issue of the plaints and the applications for exemptions there had been 
a change to the registered holdings of the subject tenements.  He said that 
an 80 per cent interest in exploration licences 38/1105, 1112, 1113, 1114 
and 1115 from Johnson's Well to Newmont Duketon had been registered 
with Johnson's Well retaining a 20 per cent registered holding in each of 
those tenements.  Mr Caulfield also said in his affidavit that a transfer of a 
79 per cent in M38/303 from Johnson's Well to Newmont Duketon had 
been registered, that Johnson's Well is no longer the registered holder of 
any interest in that tenement and that Genetic Technologies was the 
registered holder of the remaining 21 per cent interest in it.  It is also said 
in the affidavit that Johnson's Well has instructed Mr Caulfield that it 
consents to being removed as a defendant to plaints 31/001 and 1/023 and 
as an applicant in respect of application for exemption 621/012 
concerning M38/303. 

5  It should be noted that all of the abovementioned transfers of the 
tenements took place subsequent to the expenditure year the subject of the 
exemption and forfeiture applications. 

6  The application for joinder is made in the context of my having 
decided (Angelopoulos v Johnson's Well & Ors [2003] WAMW 34) that 
all of the applications for exemption and plaints for forfeiture should be 
heard together. 

SUBMISSIONS 

The Applicant (For Joinder) 

7  Mr Jones indicated that Newmont Duketon is seeking to be joined as 
a party in its own right on the basis that it has an interest in the outcome of 
the proceedings and therefore has a right to be heard.  In connection with 
the exemption applications it is said, firstly, that, as current registered 
holder of the subject tenements, the company has an interest in the 
tenements being kept in good standing in relation to expenditure 
compliance and, secondly, that the outcome of the exemption applications 
will have a significant connection to the outcome of the forfeiture 
proceedings.  It is conceded by Mr Jones that the interests of Newmont 
Duketon in connection with the plaint proceedings are more direct than its 
interest in the outcome of the exemption applications.  Mr Jones submits 
that while it may be the case that Newmont Duketon can be adequately 
represented by the solicitors and counsel engaged on behalf of the present 
defendants/applicants, that is not an appropriate answer or sufficient 
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resolution to the question of whether or not Newmont Duketon has a right 
to be heard and to participate in the proceedings independently of the 
existing parties.  He said that although at this stage of the proceedings it 
was not anticipated that there would be a need for Newmont Duketon to 
brief other solicitors or counsel, nevertheless, that was not something that 
could be said could never happen.  In that context it was said that it should 
be borne in mind that whether or not Gadens and Mr Jones could continue 
to act on behalf of Newmont Duketon depended upon the continuing 
goodwill and cooperation of the present parties who had instructed 
Gadens and Mr Jones.  One aspect of the proceedings in which it was 
suggested by Mr Jones that there may be potential for conflict was the 
situation which may arise where the Minister ultimately declined to grant 
a certificate of exemption from expenditure conditions for the tenements 
and where the Warden subsequently concluded that there had therefore 
been expenditure non-compliance but decided that it was appropriate to 
impose a monetary penalty in lieu of forfeiture.  It was suggested that, in 
such circumstances, there may be a need for the Warden to hear 
submissions as to whether or not the penalty should be paid by the current 
registered holder of the tenement or by the registered holder at the time of 
non-compliance and that in such a case it may be inappropriate for 
Gadens to act for both parties because of a conflict of interest. 

8  Mr Jones referred to the decision of the High Court in Kioa v West 
(1985) 159 CLR 550.  Mr Jones also drew my attention to the decision in 
Homestyle v City of Belmont [1999] WASCA 59 in which (par 30) 
reference is made to the commentary of Lord Diplock in the Privy 
Council decision in Pegang Mining Co Ltd v Choong Sam [1969] 2 MLJ 
52 where his Lordship said that one of the principal objects of rules which 
allow joinder of a party is "… to enable the Court to prevent injustice 
being done to a person whose rights will be affected by its judgment by 
proceedings to adjudicate upon the matter in dispute in that action 
without his being given an opportunity to be heard". 

Submissions in Opposition to Joinder 

9  The primary submission of Mr Aristei was that a Warden sitting in 
Open Court has no power to make a judicial order which joins a non-party 
as a party to proceedings that are administrative in nature.  He made 
general reference to the two well known Gardner decisions of the Full 
Court ((1999) 20 WAR 525, and  [2001] WASCA 29) and submitted that 
the effect of those two decisions was that an order for joinder of a party, 
being judicial in nature, could not be made by a Warden exercising 
administrative functions under the Mining Act.  Mr Aristei suggested that 
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there was no reason at all why the current defendants/applicants could not 
call witnesses who were members or officers of Newmont Duketon and 
that such a course would not be opposed by the plaintiff/objector.  He also 
suggested that it would be open to the current applicants/defendants to 
make submissions in support of the position of Newmont Duketon 
concerning the tenements in which Newmont Duketon now has a 
registered interest.  That too, he said, would not be opposed. 

10  Mr Aristei further submitted that procedural fairness does not extend 
to a "non-party".  He suggested that the commentary of Lord Diplock 
referred to in the Homestyle decision and relied upon by Mr Jones was 
applicable to the exercise of judicial power in judicial proceedings, but 
did not have application in the exercise of an administrative function of 
the nature being undertaken by the Warden in hearing applications for 
exemption or forfeiture.  He said that the Gardiner cases demonstrated 
that if an order or direction is made that is sufficiently analogous to those 
that appear in rules of court, for example, the Local Court Rules, then it 
can be said that such orders or directions are in the nature of judicial 
powers and therefore are not matters that are within the power of an 
administrative tribunal.  He further submitted that there is no authority to 
the effect that an individual who is not a party to proceedings can rely 
upon rules of procedural fairness in administrative proceedings in order to 
exercise a right to be heard.  He said that what the authorities do reveal is 
that the courts have recognised that there should be no denial of 
procedural fairness as between persons who are already parties to 
administrative proceedings. 

11  Turning to the provisions of the Act itself, and, in particular, to 
s 102(1), Mr Aristei submitted that the express wording of that subsection, 
namely, that an application for a certificate of exemption may be made by 
“the holder" of a mining tenement, excluded the possibility that Newmont 
Duketon, not being a registered holder of any of the tenements during the 
relevant expenditure year, could now be joined as an applicant under 
s 102(1).  He submitted that such a joinder is expressly denied by the 
provisions of the subsection and that there was no other provision in the 
legislation that provided for a joinder in those circumstances.  He 
submitted that, for example, in no circumstances could the subsequent 
purchaser of a mining tenement where the tenement was acquired after the 
expiration of the time within which applications for exemption may be 
made could that happen.  He submitted that in such circumstances it 
would be incumbent upon the purchaser to ensure that the vendor had 
made adequate arrangements to protect the title and that if that had not 
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been done, then any title acquired by such a purchaser would be 
defeasible by way of plaint for forfeiture. 

12  In relation to plaints for forfeiture, Mr Aristei submitted that there 
was no expressed power  within the legislation to join a party to a plaint.  
He referred to reg 48 which says that a plaint for forfeiture is to be made 
using the prescribed Form 33, which form expressly provides for a 
"plaintiff" and "defendant" to be named.  He says there is nothing in the 
legislation that provides a basis for an order to join any other person as a 
party. 

CONCLUSIONS 

The Common Law 

Kioa v West   (1985) 159 CLR 550.   

13  The Kioa case is one of considerable significance in the matter now 
before me.  It is the case in which the High Court dealt with the 
application of the principles of natural justice or procedural fairness, as it 
is now alternatively described, in the context of an administrative process 
which took place under the Migration Act 1958 (Cth).  In the subject 
administrative process provided for by the Migration Act there was no 
prescribed hearing of the type set out in the provisions of s 98 and s 102 
of the Mining Act for the hearing of applications for the forfeiture of a 
tenement or for the granting of a certificate of exemption.  There was, 
however, in connection with proceedings under the Migration Act, a much 
more detailed legislative process that the Minister and his delegates were 
required to follow than appears in the Mining Act and Regulations 
concerning forfeiture plaints and exemption applications.  In arriving at 
the conclusions that each of them did, the Justices of the High Court in 
Kioa gave close consideration to the general principles relating to the 
application or otherwise of procedural fairness to administrative conduct 
and decisions.  Mason J said [582]: 

"It is a fundamental rule of the common law doctrine of natural 
justice expressed in traditional terms that, generally speaking, 
when an order is to be made which will deprive a person of 
some right or interest or the legitimate expectation of a benefit, 
he is entitled to know the case sought to be made against him 
and to be given an opportunity of replying to it …  The 
reference to 'right or interest' in this formulation must be 
understood as relating to personal liberty, status, preservation 
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of livelihood and reputation, as well as to proprietary rights 
and interests. 

The reference to 'legitimate expectation' makes it clear that the 
doctrine applies in circumstances where the order will not 
result in the deprivation of a legal right or interest.  Take, for 
example, an application for a renewal of a licence where the 
applicant, though he has no legal right or interest, may 
nevertheless have a legitimate expectation which will attract the 
rules of natural justice." 

14  His Honour also said [584] that it is to be accepted that there is a 
common law duty to accord procedural fairness in the making of 
administrative decisions which affect rights, interests and legitimate 
expectations "… subject only to the clear manifestation of a contrary 
statutory intention".  He went on to qualify that broad statement of 
principle by saying that the duty to act fairly in the sense of according 
procedural fairness does not apply to many administrative decisions which 
do not affect such rights, etcetera, of the individual citizen in a direct and 
immediate way.  His Honour said, further [584]: 

"Where the decision in question is one for which provision is 
made by statute, the application of the content of the doctrine of 
natural justice or the duty to act fairly depends to a large extent 
on the construction of the statute …  What is appropriate in 
terms of natural justice depends on the circumstances of the 
case and they will include, inter alia, the nature of the inquiry, 
the subject-matter, and the rules under which the 
decision-maker is acting …". 

15  Mason J went on to say [585] that procedural fairness conveys a 
notion of flexibility in the obligation to adopt procedures that are 
appropriate and adapted to the circumstances of a particular case "… 
considered in the light of the statutory requirements, the interests of the 
individual and the interests and purposes, whether public or private, 
which the statute seeks to advance or protect or permits to be taken into 
account as legitimate considerations …". 

16  As is discussed in "Judicial Review of Administrative Action" - 
Aronson & Dyer - to which I will refer later, Brennan J adopted a slightly 
different approach to that of Mason J.  He said [609]: 

"At base, the jurisdiction of a court judicially to review a 
decision made in the exercise of a statutory power on the 
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ground that the decision-maker has not observed the principles 
of natural justice depends upon the legislature's intention that 
observance of the principles of natural justice is a condition of 
the valid exercise of the power.  That is clear enough when the 
condition is expressed; it is seen more dimly when the condition 
is implied, for then the condition is attributed by judicial 
construction of the statute.  In either case the statute determines 
whether the exercise of the power is conditioned on the 
observance of the principles of natural justice.  The statute is 
construed, as all statutes are construed, against a background 
of common law notions of justice and fairness and, when the 
statute does not expressly require that the principles of natural 
justice be observed, the court construes the statute on the 
footing that 'the justice of the common law will supply the 
omission of the legislature …  The true intention of the 
legislature is thus ascertained.  When the legislature creates 
certain powers, the courts presume that the legislature intends 
the principles of natural justice to be observed in their exercise 
in the absence of a clear contrary intention …  The presumption 
may apply to powers classified as legislative or administrative 
as well as to powers classified as quasi-judicial." 

17  Brennan J also said [611]: 

"The question whether statutory power is conditioned on the 
observance of the principles of natural justice demands a 
universal answer for it is a question of construction.  Such a 
condition governs every exercise of the power, including every 
refusal to exercise it.  It is therefore possible to state … in 
reference to a given statutory power that its exercise is never 
conditioned on the observance of the principles of natural 
justice.  But when the exercise of a statutory power is so 
conditioned, regard must be had to the circumstances of the 
particular case to ascertain what is needed to satisfy the 
condition.  It is not possible precisely and exhaustively to state 
what the repository of a statutory power must always do to 
satisfy a condition that the principles of natural justice be 
observed.  As Barwick CJ said in Ratu, 'What would need to be 
done to satisfy that requirement may vary according to the 
circumstances but the qualification will be universal.' 

Two distinct but closely related questions can be perceived in 
the cases relating to the exercise of a statutory power:  first, or 
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threshold, the question is whether the exercise of the power is 
conditioned upon observance of the principles of natural 
justice; the second question, arising when the exercise of the 
power is so conditioned, is what the principles of natural justice 
require in the particular circumstances.  It is seldom possible to 
say that the legislature intends to exclude observance of the 
principles of natural justice in the exercise of a statutory power 
which is apt to affect individual interests and the more difficult 
and more frequently addressed question is what the principles 
of natural justice require in the particular circumstances." 

18  Brennan J also said [619]: 

"If a power is apt to affect the interests of an individual in a way 
that is substantially different from the way in which it is apt to 
affect the interests of the public at large, the repository of the 
power would ordinarily be bound or entitled to have regard to 
the interests of the individual before he exercises the power.  No 
doubt the matters to which the repository is bound or is entitled 
to have regard depend on the terms of the particular statute 
and, if there be no positive indications in its text, the 
subject-matter, scope and purpose of the statute must be looked 
at to determine whether the repository is bound or is entitled to 
have regard to individual interests …  When the repository is 
bound or entitled to have regard to the interests of an 
individual, it may be presumed that observance of the principles 
of natural justice conditions the exercise of the power, for the 
legislature can be presumed to intend that an individual whose 
interests are to be regarded should be heard before the power is 
exercised.  Therefore the presumption applies to any statutory 
power the exercise of which is apt to affect the interests of an 
individual alone or apt to affect his interests in a manner which 
is substantially different from the manner in which its exercise 
is apt to affect the interests of the public.  Of course, the 
presumption may be displaced by the text of the statute, the 
nature of the power and the administrative framework created 
by the statute within which the power is to be exercised." 

19  His Honour Brennan J had earlier [616 - 617] observed that there are 
interests beyond legal rights to which the presumption of protection by the 
principles of natural justice has application.  He said: 
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"It is hardly to be thought that a modern legislature when it 
creates regimes for the regulation of social interests - licensing 
and permit systems, means of securing opportunities for 
acquiring legal rights, schemes for the provision of privileges 
and benefits at the discretion of Ministers or public officials - 
intends that the interests of individuals which do not amount to 
legal rights but which are affected by the myriad and complex 
powers conferred on the bureaucracy should be accorded less 
protection than legal rights.  The protected interests which do 
not amount to legal rights are nowadays frequently described as 
'legitimate expectations'." 

20  Finally, I note that Deane J [632 - 633] observed that in the absence 
of a clear legislative intent to the contrary a person entrusted with a 
statutory power to make administrative decisions which affect individual 
rights is bound to observe procedural fairness and that what constitutes 
procedural fairness in respect of a particular decision is controlled by the 
statutory context and the circumstances of the particular case. 

Homestyle v City of Belmont [1999] WASCA 59 

21  This case, which was referred to by Mr Jones, concerned the 
application of the provisions of O 18 of the Supreme Court Rules (WA) 
concerning joinder of a party to proceedings in the Supreme Court and a 
consideration of the test to be applied in deciding whether joinder was 
appropriate.  There is no express procedure in the Mining Act or 
Regulations whereby it is provided that a person who is not an initial party 
to an application for the forfeiture of a tenement or an application for the 
grant of certificate of exemption may be joined as a party or may 
otherwise be heard before the Warden.  The purpose of counsel 
introducing the case in submissions was to focus upon the adoption by the 
Full Court in Homestyle of the test expressed by Lord Diplock in Pegang 
Mining Co Ltd v Choong Sam as being the test to be applied in 
considering the joinder of a party.  Lord Diplock said: 

"The cases illustrate the great variety of circumstances in which 
it may be sought to join an additional party to an existing 
action.  In their Lordships' view one of the principal objects of 
the rule is to enable the court to prevent injustice being done to 
a person whose rights will be affected by its judgment by 
proceeding to adjudicate upon the matter in dispute in the 
action without his being given an opportunity of being heard.  
To achieve this object calls for flexibility of approach …  It has 
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sometimes been said … that a party may be added if his legal 
interests will be affected by the judgment in the action but not if 
his commercial interests only would be affected.  While 
their Lordships agree that the mere fact that a person is likely 
to be better off financially if a case is decided one way rather 
than another is not a sufficient ground to entitle him to be 
added as a party, they do not find the dichotomy between 'legal' 
and 'commercial' interests helpful.  A better way of expressing 
the test is:  will his rights against or liabilities to any party to 
the action in respect of the subject matter of the action be 
directly affected by an order which may be made in the action?" 

22  Although it was not referred to by either Mr Jones or Mr Aristei in 
submissions, I also note that in Homestyle Templeman J (with whom 
Malcolm CJ and Owen J agreed) commented upon the possibility that a 
person who had been initially named as a party in proceedings may not 
necessarily act in a way which is consistent with the interests of a third 
party who has not been made a party to the proceedings.  At pars 38 to 42 
his Honour adverted to the possibility of collusive proceedings, to the 
possibility that a named party may not have a genuine interest in arguing a 
position which supported or that sought to protect the interests of a 
non-party, to the possibility that a named party may have no interest in 
considering or bringing an appeal from the subject decision where the 
interests of the non-party have been adversely affected, to the possibility 
that the non-joinder of the third party may result in further independent 
proceedings, for example, by way of injunction, on the basis that the 
decision in question did not bind it.  In the context of the latter his Honour 
flagged the possibility of different results arising from different 
proceedings.  In my opinion, all of those things are matters that could 
potentially arise in the context of proceedings under the Mining Act.   

Re Plutonic; Ex parte Roberts [1999] WASCA 133  

23  In re Plutonic, the Warden had recommended forfeiture of a 
tenement for non-compliance with the expenditure conditions.  The 
Minister subsequently received written submissions from the tenement 
holders.  The Minister also received an internally prepared Departmental 
report and, in addition, a memorandum from a different Departmental 
officer in which it was “recommended” by the author that the Minister not 
follow the Warden’s recommendation and that the Minister should impose 
a monetary penalty in lieu of forfeiture.  At no time was the applicant for 
forfeiture informed of the intention of the Minister to receive the 
Departmental report or memorandum or to consider them together with 

2005WAMW1.doc   (<CES>) Page 15 



[2005] WAMW 1 
CALDER SM 

the tenement holder’s submissions, and was thus given no opportunity to 
be heard in respect of the contents of all of that material or as to what the 
Minister should do. Malcolm C J referred in his decision to Kiao v West, 
(1985) 159 CLR 550 and to Re Minister for Mines; ex parte Roberts 
(1997) WAR 408.  He concluded (para 40) that, by his conduct, the 
Minister had denied the applicant for forfeiture procedural fairness.  
Pidgeon and Ipp JJ agreed with the Chief Justice. 

Re Plutonic: ex-parte Roberts (1997) 18 WAR 408  

24  In an earlier decision involving the same parties and the same 
tenements Steytler J, with whom Malcolm CJ and Kennedy J agreed, said 
(416E) that, after have received the Warden’s recommendation that the 
tenement be forfeited, the Minister, in making his decision on the plaint 
for forfeiture, was “….obliged to proceed, so far as the applicant was 
concerned, in accordance with the rules of procedural fairness as 
appropriate and adopted the circumstances of the case.”  He then quoted 
from the decision of Mason J in Kioa v West (1985) 159 CLR 550 @ 582-
3. 

Re Boothman & Moore; ex parte Peko Exploration Ltd (unreported Sup Ct of 
WA, Full Ct; 14 Nov. 1997: lib 970613) 

25  In this case, the Warden had recommended forfeiture of a tenement.  
The Minister, in accordance with an established and formalised practice of 
the Minister to receive submissions from persons who had been parties to 
proceedings before the Warden, had agreed to give consideration to the 
tenement holder’s submissions if they were received by a specified date.  
Before the expiration of that date and before any submissions were 
received, the Minister dealt with the matter and forfeited the tenement.  
The reasons for decision of Ipp J were adopted by Malcolm CJ and 
Kennedy J.  In those reasons, Ipp J said (16) that the Minister was entitled 
to receive such submissions directly from interested parties concerning 
exemption and forfeiture applications.  Concerning the matter of the 
tenement holder’s argument that the pre-existing practice of the Minister 
gave rise to a legitimate expectation that its submissions would be taken 
into account, Ipp J referred (p.16-17) to the decision of the High Court in 
Haoucher v Minister for Immigration and Ethnic Affairs (1990) 169 
CLR 648 at 658-659, where Dawson J said: 
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“In Attorney General (NSW) v Quin (1990) 170 CLR 1, I 
endeavoured to explain that when the expression ‘legitimate 
expectation’ is used in reference to an ultimate benefit, such as 
the renewal of a licence, it is a convenient one ...  When the law 
requires the observance of the rules of natural justice, it does so 
because it is fair in all the circumstances that they should be 
observed in the protection of some interest liable to be affected 
by administrative decision.  It is the nature of the interest which 
is liable to be affected - it may be no more than a legitimate 
expectation of some particular benefit - which, in all the 
circumstances, gives rise to the requirement.” 

Ipp J went on to say: 

 

“A “legitimate expectation” may arise either from a promise 
given on behalf of a public authority or from the existence of a 
regular practice which the claimant can reasonably expect to 
continue:…”  

Perrron Investments v Assignment Holdings   (2005) WASCA 2  

 In a very recent decision (with which Murray and Templeman JJ agreed) 
in Perrron Investments v Assignment Holdings, Steytler J said (para 23-
24):   

  23 “It is trite law …that a person whose interests are likely to be 
affected by an exercise of power must be given an opportunity to 
deal with relevant matters adverse to his or her interests which the 
repository of the power proposes to take into account in deciding 
upon its exercise:  Kioa v West (1985) 159 CLR 550 at 628, per 
Brennan J.  This basic principle was referred to by McHugh J in Re 
Minister for Immigration and Multicultural Affairs; Ex parte 
Miah (2001) 206 CLR 57 at 96 [140].  His Honour went on (ibid) 
to point out that, while this does not mean that all material which 
comes before the decision-maker must be disclosed, it does mean 
that, as Brennan J pointed out in Kioa at 629, "in the ordinary case 
where no problem of confidentiality arises an opportunity should be 
given to deal with adverse information that is credible, relevant and 
significant to the decision to be made". 

24  …“ It is settled that, when a statute confers on a public 
official the power to do something which affects another's 
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rights, interests or expectations, the rules of natural justice 
regulate the exercise of that power "unless they are excluded by 
plain words of necessary intendment":  Annetts v McCann 
(1990) 170 CLR 596 at 598, per Mason CJ, Deane and McHugh 
JJ, and Miah, above, at [126] per McHugh J.  Also, an 
intention on the part of the legislature to exclude the rules of 
natural justice should not be inferred from the presence in the 
statute of rights which are commensurate with some of the rules 
of natural justice:  Annetts, above, (ibid); Miah, above, at 
[126] per McHugh J and cf at [49], per Gleeson CJ and Hayne 
J. 

 

The Scope and Content of the Duty to Extend Procedural Fairness 

26  This is a topic that is considered in detail in “Judicial Review of 
Administrative Action”, by Aronson & Dyer (1996) (ch 8) and in 
Halsbury's "Laws Of Australia" vol 1(2) – “Administrative Law” 
(pars 10-1853 to 10-1934).  The content of the "hearing rule" of 
procedural fairness is discussed in ch 9 of Aronson & Dyer and at 
pars 10-1937 to 10-2003 in Halsbury.   

27  Aronson & Dyer state (p. 387) that the two traditional rules of 
natural justice are the hearing rule that requires a decision-maker to hear a 
person before making a decision affecting the interests of that person and 
the bias rule that provides for disqualification of a decision-maker where 
circumstances raise a reasonable question as to the decision-maker's 
impartiality.  The latter rule is of no concern in the case before me.  It is 
acknowledged by the authors that there is support for the identification of 
a third rule of natural justice which requires that decisions be based on 
logically probative and relevant material.  There is no need for any such 
third rule to be considered by me in these proceedings.  The authors 
comment (p. 391) that the rules of natural justice or procedural fairness 
have traditionally been directed towards providing procedures for what 
can loosely be described as adjudication.  Reference is made to a 
definition of "adjudication" by Fuller by reference to the type of 
participation afforded to affected persons, namely, presentation of proofs 
and reasoned argument and invoking the concept of being adversarial in 
nature.  In my opinion, proceedings before the Warden in Open Court 
concerning applications for forfeiture of tenements or for the grant of 
certificates of exemption can be described in that sense as being 
adjudicative or, at least, part of an adjudicative process and can properly 
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be described as being adversarial.  By "adjudicative process", in the 
context of the Mining Act, I mean both of the process whereby such 
matters are either finally determined by a Warden (eg grant or forfeiture 
of a prospecting licence) or are finally determined by the Minister where 
the Minister's function is necessarily preceded by the administrative 
proceeding before the Warden (eg forfeiture of an exploration licence, 
grant of a certificate of exemption).  The authors (p. 393) give 
consideration to some of the benefits which may be provided by the 
hearing rule.  It is said that such a hearing may lead to the decision-maker 
having access to more or better material on which to base a decision, 
especially where the decision turns on matters personal to the person 
affected.  It is said that it may give the decision-maker a better 
appreciation of the circumstances and concerns of the person affected and 
the possible consequences of the decision.  Further, the evidence and 
submissions supplied by the person affected may lead to a more accurate 
decision and a better application of policy or relevant principles.  The 
process of evaluating submissions may itself result in a more considered 
decision.  Many such benefits are, in my opinion, very relevant in the 
context of the expressed and implied provisions, purposes and legislative 
objectives of the Mining Act and regulations concerning expenditure, 
forfeiture and, more broadly, exploitation of the State's mineral resources.  
The authors go on (p. 393) to mention that the provision of an unbiased 
hearing may make it easier for the person affected to understand and 
accept unfavourable decisions and that general public confidence in the 
legislated decision-making process may be increased.  With respect, I 
agree and suggest that such understanding and acceptance and confidence 
is important in endeavouring to ensure that the integrity of all proceedings 
before the Warden and before the Minister is demonstrated and preserved, 
and seen to be so.  There is no reason why such considerations should not 
apply and be applied in Open Court proceedings before the Warden.  

28  In Halsbury (10-1871) it is said, after an explanation of the principles 
that emerged from Kioa v West (supra),: 

"The law has moved to a conceptually more satisfying position 
where common law requirements of procedural fairness will, in 
the absence of clear legislative intent, be recognised as 
applying generally to governmental executive decision-making.  
It is now settled that when a statute confers power upon a 
public official to destroy, defeat or prejudice a person's rights, 
interests or legitimate expectations the rules of procedural 
fairness regulate the exercise of that power unless they are 
excluded by plain words of necessary intendment.  Authority for 
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the first part of that proposition is Haoucher v Minister for 
Immigration and Ethnic Affairs (1990) 169 CLR 638 at 653 per 
Deane J." 

29  Concerning the question of the exclusion of the principles of natural 
justice or procedural fairness it is said in Halsbury (13,370) that the 
intention of the legislature to displace procedural fairness must be made 
unambiguously clear by appearing in express words of plain intendment 
and that when procedural fairness is excluded, most frequently, it is 
particular possible elements of the content of a fair hearing that are 
excluded, such as the entitlement to an oral hearing or to legal 
representation, rather than procedural fairness in its entirety.  It is then 
said (third paragraph): 

"However, the current tendency, in cases where there is no 
unambiguously clear exclusion of procedural fairness, is for the 
courts to treat the existence of hearing procedures in the statute 
not as indicating a legislative intention to exclude procedural 
fairness, but rather as a legislative intention to reflect what 
procedural fairness would in any case have required …  The 
unstructured nature of a discretionary statutory power no 
longer of itself indicates legislative intention to exclude 
procedural fairness …  Similarly, the statutory scheme for 
decision-making in more than one stage may contemplate that 
one stage is a 'pure policy' decision where particular facts of 
individual cases are not determined and therefore procedural 
fairness is not implied." 

30  In my opinion, it is not made "unambiguously clear" by any 
provision in the Mining Act or Regulations or any other legislation that 
procedural fairness has been displaced in respect of any proceedings to be 
conducted before the Warden in Open Court.  In Halsbury (13,371) it is 
said that the presence in an empowering Act of a provision conferring 
standing upon specified persons does not provide a basis for concluding 
that Parliament intended to exclude procedural fairness.  The authority 
cited for that proposition is the decision of the High Court in Annetts v 
McCann (1990) 170 CLR 596. In none of ss 96 to 99 inclusive of the 
Mining Act, which deal with forfeiture of tenements either by the Warden 
or by the Minister (with or without a preceding hearing before the 
Warden), or in any of the relevant regulations, is it expressly stated that 
any person has any standing to be heard by either the Warden or the 
Minister.  It is only in subs 98(3) that it is expressly stated that the 
application for forfeiture of a tenement is to be heard in Open Court.  The 
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invariable practice and, if it is not to be necessarily implied (and in my 
opinion it must be), it would be the legitimate expectation of every 
tenement holder (and plaintiff) that before the Warden or the Minister will 
consider forfeiture of a tenement under s 96 or s 98 where the Warden is 
empowered to make an order for forfeiture or recommend to the Minister 
that there be forfeiture, that a plaint utilising the prescribed Form 33 will 
be issued and served (reg 48).  The prescribed Form 33 refers to "a 
defendant" and does not expressly refer to, for example, "the tenement 
holder".  No doubt that is, in part at least, because, pursuant to reg 121, all 
civil proceedings in the Warden's Court (which derive from s 132 of the 
Act), as distinct from “open court” proceedings, are also to be commenced 
using the same form.  In connection with applications for a certificate of 
exemption, subs 102(5) says that where an objection is lodged to the 
application, the exemption application is to be heard by the Warden in 
Open Court and reg 56 says that the Warden shall receive evidence in 
Open Court in support of the application and in support of any objection 
so lodged.  The regulation does not expressly say that evidence in support 
of the application may only be received from, or on behalf of, the 
applicant for exemption.  Even if that is to be implied, it is arguable that, 
as is stated in Halsbury (supra), the conferring of such standing upon the 
applicant does not exclude procedural fairness being extended to any 
other interested person, such fairness being in the form of the opportunity, 
in an appropriate capacity, to be heard by giving evidence or making 
submissions and to be represented. 

31  Halsbury also gives consideration (13,373) to what is described as a 
"dual decision-making process".  In respect of applications for the grant or 
forfeiture of mining leases and exploration licences and applications for 
the grant of certificates of exemption where an objection has been lodged, 
the process prescribed by the Mining Act can properly be described as a 
dual decision-making process.  The Warden must first conduct a hearing 
in Open Court (subss 98(3) or 102(4)).  The Warden must make an 
assessment of the evidence and arrive at conclusions of fact to which he or 
she must then apply the law.  The Warden must then decide whether to 
recommend grant or forfeiture of the tenement or the grant or refusal of a 
certificate of exemption.  The Minister may not give consideration to an 
application for forfeiture or for an exemption unless and until the 
Warden's report and recommendation and other prescribed material has 
been received by the Minister.  The Minister must then finally determine 
the application (unless under subs 98(6) he or she requires the Warden to 
take further evidence or re-hear the forfeiture application).  In Halsbury it 
is said that where a statute provides for a hearing at one stage of a dual 
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decision-making process but not at another stage, procedural fairness may 
be excluded at that other stage but that the process must be fair when 
viewed in its entirety.  It is noted in the text that the cases fall roughly into 
two groups, namely, those where there is provision for a full hearing at a 
later stage and those where there is provision for a full hearing at an 
earlier stage.  Clearly the provisions of s 98, s 99 and s 102 of the Mining 
Act fall within the latter category.  The authors go on to state that 
provision for a full hearing at a later stage of a multiple decision-making 
process may indicate exclusion of procedural fairness at earlier stages.  
There is no provision in the Mining Act for a full hearing at a stage 
beyond that of a hearing in Open Court before the Warden in relation to 
applications for forfeiture or exemption.  The implied discretionary power 
of the Minister under the Mining Act to receive submissions and evidence 
from parties, and possibly from any interested person, after receiving a 
Warden's recommendation does not constitute such a statutory provision 
for a full hearing at that stage.  In any event, as mentioned above (par 23 - 
25), the Supreme Court in this State has held that the Minister is to extend 
procedural fairness in the exercise of such discretion.  In Halsbury and 
also in Aronson & Dyer there is some discussion as to whether or not the 
existence of statutory rights of appeal impact upon the application in 
administrative proceedings of the requirements of procedural fairness.  
Aronson & Dyer comment (476) that it is well established that the 
existence of certain types of appeal rights may affect the application of the 
requirements of natural justice.  They suggest that the preferable approach 
is that if there is an appeal on the merits by way of a de novo hearing to a 
person who is unlikely to be affected by what occurred at first instance, 
the appeal may be able to provide all that procedural fairness requires.  
That approach, it is said, is to be preferred to one where it is simply 
argued that the presence of a right appeal is in some way indicative of a 
legislative intention to exclude natural justice.  It is later said (480) that 
whether an appeal has the effect of providing a remedy for lack of 
procedural fairness at the initial decision-making phase depends primarily 
on the nature of the appeal and the nature of the appellate body and that 
anything short of a full de novo hearing on the appeal is unlikely to be 
treated as providing the exclusive remedy. 

32  In Halsbury (13,377) it is simply stated that the existence of a right 
of appeal is not of itself a conclusive indicator of an intention to exclude 
procedural fairness.  It is also said there that the appeal must be a full and 
comprehensive appeal de novo on the facts and the law.  It is further said 
that a statutory appeal to a court or independent tribunal with judicial 
procedures presided over by a judge provides a strong indication of a 
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legislative intention to exclude procedural fairness provided that it is an 
appeal on the facts and the law.  Further, provisions indicating a 
legislative intention that the statutory appeal be disposed of promptly or 
which display a concern that the appeal be heard by experts also point to 
exclusion of procedural fairness.  One very important point made by 
Halsbury, particularly in the context of the provisions of the Mining Act, 
is that a court which has power to judicially review an administrative 
decision, in deciding whether or not the ability to appeal may have an 
effect upon procedural fairness in the earlier proceedings, must be 
satisfied that the person affected is actually eligible to appeal.  As will be 
seen below, the statutory rights of appeal provided for by the Mining Act 
are very limited and in fact there are none provided in the Act in respect 
of applications for forfeiture pursuant to s 98 or applications for the grant 
of certificates of exemption pursuant to s 102. 

33  Dealing with the content of the hearing rule of procedural fairness, 
Aronson & Dyer comment (504) that there is probably only very limited 
potential for general principles and conceptual analysis to provide 
guidance as to what the hearing rule requires in particular circumstances.  
It is then said (508) that it is well established that in the case of a statutory 
power the statutory framework will be of crucial importance in 
determining what procedural fairness requires which means giving full 
effect to the express and implied provisions of the relevant legislation and 
to the legislative intention to be drawn from those provisions.  The authors 
comment (508 - 509) that legislative intention is still of great significance 
in determining the content of procedural fairness.  They go on to say (509) 
that the consequences of a decision for an affected individual are still of 
vital importance in assessing the content of procedural fairness, (511) that 
the need for urgent exercise of the statutory power can reduce the content 
of the duty to hear and (513 - 514) that the effects of procedural 
requirements on the cost and efficiency of administrative decision-making 
is important and must be considered but that, in general, it should be given 
limited weight. 

34  Aronson & Dyer also discuss, in the context of the range of 
procedural requirements that application of the rules of procedural 
fairness may bring to a proceeding, the adversarial nature of the subject 
proceedings.  It is said (517): 

"The adversarial notion of a contest between opposing parties 
before a detached and essentially passive decision-maker places 
great emphasis on the responsibility of the parties to establish 
their claims, and on the need to allow them liberal opportunity 
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to do so.  In administrative decision-making there is rarely any 
true 'contest', but adversarial concepts of the respective roles of 
'parties' and decision-maker are commonly taken for granted.  
Adversarial adjudication also gives great importance to oral 
testimony, which is regulated by the rules of evidence and tested 
by cross-examination, and the related need for a trial or 
hearing which is, as far as practicable, continuous.  
Preparation for that hearing requires a distinct pre-trial phase, 
in which the decision-maker, to preserve neutrality, does not 
participate.  Although they have not always been applied, the 
influence of these features on administrative hearings is plain." 

35  The authors then go on to comment (520) that one of the first issues a 
decision-maker needs to address is whether to allow affected persons to 
participate by way of written submissions, oral hearings or some 
combination of the two.  They go on to say that the greater the number of 
factors such as the statutory context and the consequences of the decision 
as previously mentioned, the more likely it will be that an oral hearing is 
required and they say that that is a consequence of the dominance of the 
adversarial model with its preference for orality.  It is noted that the courts 
consider the opportunity to observe a person to be particularly important 
where it is necessary to assess truthfulness and character and that 
consequently courts are more inclined to require an oral hearing where the 
issues to be decided suggest that it will be necessary to resolve conflicting 
accounts of facts or to assess credibility or other personal characteristics. 
In many open court proceedings before the Warden credibility is the 
primary determinative factor and the only real issue in dispute. 

36  Aronson & Dyer say (558) that in some circumstances it will be a 
breach of procedural fairness to refuse to allow a person to be represented 
at a hearing and (562) that procedural fairness is denied if a party is not 
given a reasonable opportunity to make relevant submissions.  In 
Halsbury (13,404) it is said that there is no general rule that the content of 
procedural fairness requires an opportunity for examination and 
cross-examination as part of a reasonable opportunity to present one's 
case.  However, in the circumstances of a particular case there may be a 
failure to accord procedural fairness where a person has not been afforded 
an opportunity to present evidence and make oral submissions and that 
having a reasonable opportunity to present one's case may include having 
a reasonable opportunity to test the opponent's evidence by 
cross-examination.  It is noted that cross-examination is a normal feature 
of the procedure of many adjudicative tribunals which proceed in an 
adversarial manner and that in such tribunals the opportunity of presenting 

2005WAMW1.doc   (<CES>) Page 24 



[2005] WAMW 1 
CALDER SM 

a case required by procedural fairness generally involves not only the 
opportunity of adducing one's own evidence but also the opportunity of 
testing the opponent's evidence.  It is also noted that cross-examination 
may be required by procedural fairness when an issue of credit arises 
which is of basic importance to the decision.  Many of the features that are 
mentioned are present in hearings before Wardens of applications for the 
grant of tenements, for forfeiture of tenements and for the grant of 
certificates of exemption. 

The Mining Act and Regulations 

Plaints for Forfeiture 

37  Section 98(3) of the Act provides that an application for forfeiture of 
an exploration licence or a mining lease upon the ground of 
non-compliance with the expenditure conditions shall be heard in Open 
Court by a Warden.  The application is commenced by lodgment of the 
prescribed form of plaint (reg 48).  There is no prescribed form of 
summons for proceedings in Open Court, however, it is the invariable 
practice where plaints for forfeiture are lodged either pursuant to s 96 or 
s 98 for the Registrar to utilise the form of summons that is prescribed 
(reg 123 - Form 34) for proceedings in the Warden's Court (but not for 
Open Court).  The provisions of s 96 of the Act which deal with forfeiture 
of miscellaneous or prospecting licences upon the order of the Warden, 
who finally determines the application, do not state that the hearing of the 
application is to take place in Open Court.  However, that is the invariable 
practice where the application for forfeiture is made under par (b) of 
subs 96(1) by a person not being the Minister or a Registrar or another 
officer of the Department.  In the latter cases, where an application is 
made by the Minister, etcetera, the Minister makes application in the 
prescribed Form 15 and the tenement holder is notified of the date when 
the Warden will hear the application.  An objection may be lodged to the 
making by the Warden of the forfeiture order and the Warden "..shall hear 
and determine the matter" (reg 49).  There is no express mention within 
s 96 or within reg 48 or reg 49 or any other part of the legislation as to the 
venue for the hearing by the Warden of an application for forfeiture 
pursuant to s 96.  Proceedings are always commenced by way of plaint in 
the prescribed Form 33 (reg 48).  There is no prescribed form of summons 
for proceedings other than those proceedings which are before the Warden 
in the Warden's Court.  The practice, where proceedings to be heard in 
Open Court are commenced, for the Registrar to issue a summons using 
the form prescribed for a summons in Warden's Court proceedings.  is so 
invariable that it could probably be described as a rule of practice and 
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properly form the basis of a legitimate expectation for purposes of the 
principals of procedural fairness.  In any event, it can also properly be 
implied that the Act and Regulations require that a tenement holder whose 
tenement is subject to a forfeiture application be notified in some adequate 
manner of the fact of and the details of the application and of the date 
upon which the application and any opposition to it are to be heard. It may 
also properly fall within the procedural fairness requirement of a fair 
opportunity to be heard. 

38  Sections 96A and 97 enable the Minister to effect forfeiture by way 
of declaration that is published in the Government Gazette of either 
exploration or retention licences or mining or general-purpose leases 
where breaches of specified obligations imposed upon tenement holders 
have occurred.  There is no express requirement for the Minister to 
conduct a hearing before taking such a step.  However, where it is 
intended to do so, it is provided (reg 50) that the Minister may, before 
making the declaration, notify the holder of a final date on or before 
which outstanding rents or royalties may be paid or by which written 
submissions that the holder wishes the Minister to consider may be made.  
That regulation is expressed in discretionary terms.  However, it is 
arguable that although reg 50 says that the Minister "may give such 
notification", “may" should be interpreted as "must" or, alternatively, that 
it would be a denial of procedural fairness not to do so and that the 
inclusion of regulation 50 is not an indication that the rules of procedural 
fairness are excluded but rather an express recognition of the application 
thereof, particularly the hearing rule. 

39  The requirement that the Warden hear matters in "Open Court" is one 
frequently expressed in the Act and Regulations.  In most cases it is not 
stated in terms which expressly limit the participants in the hearing to the 
persons who are named as applicants or plaintiffs or defendants or 
objectors to the different types of proceedings.  That is to say, in most 
cases the legislation does not expressly, and, in my opinion does not 
impliedly prevent the Warden from hearing from other persons with a 
sufficient interest in the outcome.  In fact the broadness of the discretion 
given to the Minister under subs 98(6) of the Act to require a Warden to 
take "such further evidence or rehear the application as the Minister 
directs" does not, in my opinion, preclude the Minister from requiring the 
Warden to hear from persons who are not named as applicant or objector 
in the particular proceedings. 
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Exemption Applications 

40  Under subs 102(5), when an objection to an application for 
exemption is lodged, the application is to be heard by the Warden in Open 
Court.  Subsections 102(5) and (6) clearly contemplate that the Warden 
may hear evidence and receive exhibits as part of that evidence.  The 
evidence of witnesses may be received in oral or written form.  
Regulation 55 provides, in effect, that any person may lodge an objection 
to the grant of a certificate of exemption and reg 56 says that when an 
objection is properly lodged, the Warden "… shall receive evidence in 
open court in support of the application and in support of any objection so 
lodged".  Regulation 56 does not say expressly that evidence may only be 
received from an objector or from the applicant for the certificate.  It is 
most likely, however, that the proper interpretation of the regulation is 
that Parliament intended that only such persons would have the absolute 
entitlement suggested by the word "shall" to present evidence pursuant to 
the regulation provided that the evidence is relevant and material. It may 
not, however, necessarily have the consequence that no evidence from any 
other person could be received as a matter of the Warden’s discretion.  

 

Rights to Appeal in the Mining Act 

41  There are several instances in the Mining Act where there is a right of 
appeal granted.  In the majority of cases that is a right to appeal to the 
Minister from a decision of a Warden:  see s 32(2) refusal to grant permit 
to enter, s 56 refusal to grant prospecting licence or against conditions 
imposed, s 56A(5) and s 70(5) refusal to grant special prospecting licence, 
s 94(3) refusal to grant miscellaneous licence or against conditions of 
licence.  Under s 97A the former holder of a tenement that has been 
forfeited under ss96, 96A or 97, may "apply" to the Warden for the 
mining tenement to be restored and the forfeiture cancelled.  Such a 
forfeiture may have arisen by the exercise of the exercise by the Minister 
of the Minister's discretion under s 96A and s 97 to declare the tenements 
forfeited for non-compliance with specified obligations placed upon the 
holder.  In one sense that appears to be an anomalous provision given that 
it is the Minister who usually has the final say, however, the justification 
may be that under s 96A or s 97 there is no requirement for the Minister to 
have conducted any hearing and the procedure pursuant to s 97A requires 
that the application and any objection thereto be heard by the Warden in 
Open Court. That may be an example of a legislative intention to exclude 
procedural fairness when the matter is before the Minister pursuant to s 
96Aor s 97 but to extend it to the parties when the restoration application 
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is before the Warden. Further, the Warden may only recommend the 
granting or refusal of the restoration application when the forfeiture was 
pursuant to ss96A or 97 and that it is the Minister who has the final say.  
Section 97A also deals with orders for forfeiture made by the Warden 
where the Minister or Mining Registrar or other Departmental officer was 
an applicant for forfeiture.  In a sense, subs 96(8) and (9) may be said to 
constitute a form of "appeal" to the Warden where the Warden has 
ordered forfeiture. 

42  Section 147 of the Act makes provision for appeals to the Supreme 
Court but only in respect of matters arising from the exercise by the 
Warden of the Warden's judicial powers in the Warden's Court and not 
arising from the exercise of administrative powers.  In any event, s 151 
says that there shall be no right of appeal under that part of the Act in 
respect of any decision, order or recommendation of the Warden, the 
Mining Registrar or the Minister upon an application for a mining 
tenement, the forfeiture thereof or exemption from expenditure or other 
conditions. 

The Scope of Procedural Fairness in Administrative Proceedings Before the 
Warden 

43  In my opinion, in the hearing and determination of applications for 
forfeiture of mining tenements, whether under s 96 or under s 98, and in 
the hearing and determination of applications for the grant of certificates 
of exemption, the rules of natural justice or of procedural fairness should 
be applied in as broad a manner as is possible.  My reasons for coming to 
that conclusion are as follows.  I do not consider that the express or 
implied provisions of the Mining Act or Regulations necessarily exclude 
procedural fairness and I consider that it was not the intention of the 
legislation that there be exclusion.  The current Mining Act was enacted 
and has been amended in the context of a long history in this State and in 
other States in Australia of industry self-regulation and enforcement in 
large part by interested persons in a context of adversarial hearings taking 
place before Wardens who, in general, acquire a broad understanding of 
the nature of such proceedings of the general policies of the legislation, of 
the minute detail of the legislation and its day-to-day application.  Those 
proceedings have often, and still do, although increasingly less, involve 
persons who are unsophisticated in matters of judicial or administrative 
procedures before courts or tribunals, who are often self-represented and 
have limited access to funds to finance proceedings or to facilities to 
research relevant evidence and law.  In broad terms it can be said that the 
absence of procedural detail within the Act and Regulations is indicative 
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of a legislative desire that administrative proceedings before Wardens do 
not become so procedurally complex and difficult as to deny fair and 
reasonable access to such proceedings to many who would otherwise avail 
themselves of them and thus defeat one of the primary legislative 
intentions, namely, self-regulation, in particular by way of plaint and 
objection.  It is also an important part of the legislative scheme that 
tenements, once granted, may be the subject of extensive and complicated 
commercial dealings involving multiple parties; they may be bought and 
sold, they may be mortgaged, they may be the subject of caveats, they 
may be the subject of complex legal proceedings both in the Warden's 
Court and generally in courts possessing civil jurisdiction.  Tenements 
confer significant legal rights and obligations upon the holders. Joint 
ownership of shares in them is very common. The administration of 
tenements, as part of the general administration by the government of the 
mineral wealth of the State, is an extremely important function of 
government.  It generates considerable revenue for the State.  It is 
extremely important for the general welfare of the State and for the 
welfare of the mining industry that the integrity of the whole system is 
established and protected by those who have a responsibility in that 
regard, including Wardens.  Indefeasibility of title is a very important 
aspect of the overall legislative scheme.  All of the things that I have 
mentioned are part of that statutory framework within which the question 
of whether or not the rules of procedural fairness apply and the content of 
those rules in their application to proceedings before wardens. 

44  From a narrower perspective, there is the system created by the 
legislation of the hearing of applications before the Warden either where 
the Warden, subject to appeal by the Minister, finally determines an 
application or where the Minister is the final arbiter subject to a formal 
hearing having taken place before the Warden where the role of the 
Warden has been variously described as being a filtering role or a role of 
providing assistance to the Minister in the exercise of the Minister’s 
discretionary determination of the matter.  The historical legislative 
background to the conferring by the current Act and Regulations upon the 
Warden of a duty to hear applications in Open Court is a history, in broad 
terms, of adversarial proceedings conducted in a public forum where 
parties to the proceedings have had a right to appear in person or be 
represented, to give evidence in person, to call witnesses, to 
cross-examine the opponent's witnesses, to present documentary material, 
to make written or oral submissions to the Warden.  Almost without 
exception it has been the practice of Wardens under both the present Act 
and its predecessors to conduct proceedings in a manner which fairly 
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closely approximates the manner and style of judicial proceedings.  
Wardens conducting hearings while acting in their administrative capacity 
are required to act in a judicial manner.  While not bound by the rules of 
evidence, Wardens generally adopt procedures which are consistent with 
such rules, thereby acknowledging that in most instances the justification 
for such rules lies in commonsense, convenience, orderliness and, most 
importantly, fairness. 

45  In many instances a right to be heard, to be given a fair hearing, to be 
made aware of the issues, to be made aware of the potential for a person's 
interests to be affected, to place before the Warden sufficient material to 
enable the Warden (and later the Minister, where required) to understand 
the nature of the interest claimed, its legal or other basis, the potentiality 
for such interest to be adversely affected and the circumstantial context in 
which such matters need to be considered cannot be achieved simply by 
allowing the potentially affected person unduly limited access to the 
procedure before the Warden.  A right to make submissions only or to 
only give evidence in person or to only make written submissions in 
advance or a refusal to allow representation or cross-examination or 
closing submissions may all have the effect of denying a person whose 
interests should properly be taken into account the opportunity to have 
that done and the opportunity to endeavour to protect their interests.  That 
is what procedural fairness is all about.  As has been said in many of the 
authorities, it is impossible to draft a fixed set of rules as to the scope of 
the principles of procedural fairness or as to the content of the rules; 
flexibility in approach is essential if procedural fairness is to be truly 
observed and not merely paid lip service. 

46  Once one proceeds on the basis, as I do, that whether by application 
of the common law per se or by statutory implication, the rules of 
procedural fairness apply in proceedings before the Warden for forfeiture 
or for the grant of a certificate of exemption, it is irrelevant and 
unnecessary to endeavour to explain the exercise of any power that is 
intended to achieve the ends of those rules in terms of a "judicial" or 
"non-judicial” or “administrative" function.  They are simply powers that 
are being exercised either in a judicial context or, in the case of a hearing 
before the Warden in Open Court, in an administrative context.  They do 
constitute the exercise of a power but it serves no purpose to try to 
characterise the power as being either judicial or administrative.  It is, in 
my opinion, inappropriate to so characterise the practical applications of 
the principles of natural justice based upon the nature of the proceedings 
and the context in which they are applied or sought to be applied.  Steps 
taken to extend to any party to whom there is such an entitlement or steps 
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taken by a person acting in either a judicial or administrative capacity to 
discharge the duty to ensure that insofar as they have application the rules 
of procedural fairness are applied to their fullest permissible extent to 
non-parties are but "procedural" steps in an administrative or in a judicial 
proceeding.  They are not to be characterised as "judicial" or 
"administrative" steps or powers or functions. 

47  In relation to proceedings before the Warden, it is my opinion that 
where the Warden may not finally determine an application and is 
empowered to do no more than make a recommendation to the Minister 
and where it is a Minister who has a discretionary determinative power, 
the process can be adequately described as a dual decision-making 
process of the type discussed by Aronson & Dyer and in Halsbury.  In my 
opinion, insofar as there is a need to ensure that the entire procedure is 
one in which the rules of procedural fairness are given the fullest proper 
application, it can be said that the legislature most likely intended that that 
take place primarily at the hearing before the Warden.  My reason for 
saying that is based upon the historical legislative background to such 
proceedings and based upon the historical manner in which Wardens have 
conducted such proceedings.  Although it is open to the Minister to 
receive evidence and submissions from persons, whether parties or not to 
the proceedings before the Warden, before acting upon the Warden's 
recommendation and although the Minister is bound to extend procedural 
fairness in such matters, it is apparent that it is in proceedings before the 
Warden that there is the greatest scope for procedural fairness to be 
extended not only to parties but to other persons who have a legitimate 
interest in the outcome of the proceedings before the Warden and in the 
final outcome following deliberation by the Minister.  That is so whether 
the Minister's final determination follows upon the receipt of a report and 
recommendation from the Warden or where the Minister, by means of a 
right of appeal which may be exercised by a party to the proceedings, may 
overturn or uphold a Warden's otherwise final determination.  There is 
another relevant aspect about all such proceedings, whether a Warden's 
report or recommendation is involved or not.  That aspect is that, given 
the Minister may finally determine the application, it is open to any 
person, whether a party in proceedings before the Warden or not, to 
approach the Minister where there has been an appeal or where the 
Minister is simply considering the Warden's report and recommendation.  
Such proceedings are not subject to any express or implied requirements 
pursuant to the Act or Regulations that the Minister conduct a hearing 
where evidence and submissions that are placed before him may be tested 
in the way that they are tested in proceedings before Wardens.  In 
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connection with applications under s 98 or s 102, it is of considerable 
significance in assessing whether or not the rules of procedural fairness 
apply to such proceedings that there is no appeal provision, although the 
provisions of subs 98(6) may go some way towards alleviating the effects 
of that.  There is nothing in the Mining Act and Regulations which 
suggests, and in my opinion it is not the case, that any such relevant 
appeal provisions as there are in the Act are of a type contemplated by 
both Halsbury and by Aronson & Dyer, namely, where there is a "full and 
comprehensive appeal de novo on the facts and the law".  In any event, it 
is unlikely that the appeal provisions, in most cases at least, contemplate 
that anyone but a party to proceedings before the Warden would have 
standing to appeal. 

48  There is another feature of the overall legislative scheme which 
should be mentioned.  That is that the State has an interest in the subject 
matter of all proceedings before the Warden.  That interest is in the actual 
and potential mineral content of the ground the subject of the tenements in 
dispute.  The State has a concern of due governance of the State's mineral 
wealth; matters of policy and matters of the exercise of discretion of the 
Minister in the administration of the Act in the context of government 
policy.  In that context the State has an interest in the Minister being as 
well informed as is reasonable and practical so that the best interests of 
the State in the optimum implementation of appropriate policy and 
decision-making can be achieved by the Minister.  In my opinion, it is 
most likely that that objective will be achieved if the proceedings before 
the Warden broaden the relevant material information base upon which 
the Minister will be called to exercise the statutory discretion bestowed 
upon the Minister and that denial of procedural fairness or an overly 
restrictive limitation of their application has a potential to defeat that 
objective.  That is one strong reason why in my view it cannot be said that 
it was the intention of the legislature that procedural fairness be excluded 
in respect of proceedings for the grant or forfeiture of tenements or for 
exemptions when the Mining Act and Regulations became law. 

49  In my opinion, the fact that the Minister is bound by the rules of 
procedural fairness in certain circumstances when exercising his 
discretionary powers in connection with applications for forfeiture, and in 
other matters, and has been held to have a duty to extend the rules of 
procedural fairness to relevantly interested and potentially affected 
persons, does not result in such rules not having application at all, or in 
part, to proceedings before the Warden where the Minister has, or may 
have, a subsequent statutory role to fulfil in respect of the subject matter 
that was and the parties who were before the Warden.  One reason, but not 
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the only reason, for my forming that view is that while the Act and 
Regulations contain very little expressed detail as to how matters should 
be conducted before Wardens, there is an almost complete absence of any 
express detail concerning procedures before the Minister and, in some 
instances, for example, the Minister receiving submissions following 
receipt of the Warden's recommendation, the legislation is completely 
silent, although the right to do so has been recognised by the Supreme 
Court.  In the main, the discretionary powers of the Minister are 
unfettered by express description or qualification or limitation. 

Ruling on the Applications for Joinder 

50  The applications for joinder should all be granted. 

51  In the course of submissions I raised with counsel the question of 
whether or not "joinder" was an appropriate procedure or outcome.  I did 
so on the basis that I had in mind that if the rules of procedural fairness 
had application to the proceedings, all that is required, in essence, is that 
the potentially affected party have a right of hearing, a right to present to 
the Warden sufficient material as would enable the Warden to identify the 
interest said to be likely to be affected, to identify the relevant factual 
circumstances connected to that interest in the context of the overall 
proceedings and to allow the potentially affected person, if appropriate, to 
make submissions as to what the outcome of the proceedings should be 
while  taking into account the matters so raised.  In that sense, I 
contemplated that it may not be necessary to describe or characterise the 
applicant for joinder as either a party or, if a party, as a defendant or 
otherwise described.  Upon reflection, however, I consider that, although 
there may be other proper ways of accommodating the interests of a 
person who should be heard, in this case at least, it is appropriate to allow 
Newmont Duketon to be joined as an applicant in the exemption 
proceedings and as a defendant in the plaints.  By doing so, Newmont 
Duketon's relative role in the proceedings is immediately identified.  The 
proceedings are essentially adversarial and if, as is the normal case, there 
is to be a broad application in principle of the rules of evidence, such 
identification will facilitate that process.  In broad terms, it will introduce 
an element of orderliness and certainty into the procedure to be followed 
and that is important when one takes into account the fact that I have 
previously ruled, following an earlier hearing, that the several plaints and 
exemption applications should all be heard at the one hearing. 

          Although it may be said that the immediate consequences of the final 
determination by the Minister of an application for forfeiture are 
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potentially more significant to the tenement holder than are the immediate 
consequences of the determination of an exemption application, 
nevertheless, the outcome of the exemption application may have the 
consequence that if, as here, there is a concurrent undetermined plaint for 
forfeiture, forfeiture will become almost inevitable or, alternatively 
unlikely or even impossible.  The potential outcome of the exemption 
application, although in a less direct sense than in the case of a forfeiture 
application, is just as much an exercise of a statutory power that 
significantly affects rights or interests as it is with a plaint for forfeiture.  
For that reason, I see no real distinction between the two procedures in 
respect of the application of the principles of procedural fairness. 

 

52  I do not consider that the fact that the provisions of s 102(1) refer to 
"the holder" is relevant to the question of whether or not Newmont 
Duketon should be joined as an "applicant" in the exemption proceedings.  
The description of Newmont Duketon in these proceedings as an applicant 
is in large part one of convenience in order to facilitate procedural 
fairness.  I acknowledge that in relation to the joinder of Newmont 
Duketon as a defendant to the plaints, issues may arise as to whether or 
not, if it is found to be appropriate to impose a monetary penalty in lieu of 
forfeiture, any liability for any such penalty may attach to Newmont 
Duketon.  That is a matter which has arisen out of the administrative 
convenience of joining Newmont Duketon and is not necessarily 
determinative of the resolution of any issues as between Newmont 
Duketon and the original defendants concerning penalty. 

53  It is my opinion that in cases such as the present it is not appropriate 
to simply take the view that, because of a current cordial or co-operative 
relationship between an existing party and a person whose interests may 
be affected by the outcome of the proceedings, the existing party is 
prepared to call evidence and to make submissions, effectively, on behalf 
of the person with the interest that may be affected, the affected person 
need not be joined.  There are many reasons for that view, including, in 
particular, the possibility that the goodwill between the parties will not 
continue.  There are many other possibilities that are not apparent in the 
present case.  For example, a plaintiff could target as a defendant a 
compliant holder of a very small interest in a tenement who may have no 
interest in the ultimate outcome of the proceedings or who may even be 
acting collusively with the plaintiff and be prepared to simply roll over or 
to inadequately endeavour to protect its own interests and those of others 
who have an interest in the tenement. 
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 For the above reasons all of the applications for joinder are granted. 
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