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REASONS FOR DECISION 
 
The Objector by his formal notice of objection lodged 24 August 2004 
asks that I refuse the application for Prospecting Licence 15/4725. 
 
The ground he cites is that the Applicant has not marked out the ground in 
accordance with the Mining Act in that it marked out the ground on a 
prior occasion and failed to lodge an application within the prescribed 
time thereby not being at liberty to mark out the same land for 21 days. 
 
 
THE EVIDENCE
 
There is no dispute as to the evidence that on the 20 August 2004 the 
Objector pegged out the relevant tenement.  He did this by attaching a 
Form 20 notice on the north-eastern corner of former late Surveyed 
Mining Lease 15/266.  This tenement had previously been the subject of 
survey by Department of Industry and Resources and is able to be marked 
out by attaching notice to a corner post. 
 
There was already a Form 20 notice belonging to the Applicant attached 
to the datum peg.  It was also dated 20 August 2004. 
 
The tenement M15/266 was forfeited that day.  It only became available 
for marking out once forfeited.  It was forfeited by notice in the 
Government Gazette.  These gazettes are published each Friday at 
3.30pm.  The Applicants Notice of Marking Out (Exhibit 3) is timed at 
3.30.01pm on Friday 20 August 2004.   That time is before the Objector 
marked out the tenement. 
 
The Objector placed into evidence Exhibit 1. It is another Form 20 Notice 
of Marking Out taken out by the Applicant.  It is timed at 3.30.01 on 
Friday 13 August 2004.  That is .01 of a second after the Government 
Gazette the week earlier was published. It is signed by Spectrum Surveys 
as agents for the Applicant. 
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MINING REGULATIONS (WA) 1981 
 
Regulation 63(1) provides: 
“If a person marks out land as a mining tenement in accordance with these 
regulations but fails to lodge an application therefore within the 
prescribed time he shall not be at liberty to mark out any portion of the 
same land within 21 days from the date of the first marking out.” 
 
The Applicant argues that when he marked out the land on 13 August 
2004 the land was not yet available for mining.  He further argues that the 
regulations are silent about how many applications can be made. 
 
I am of the view that the Mining Act does not prohibit a person from 
lodging a number of successive applications in regard to the same mining 
tenement so long as each application is made within 10 days of marking 
out and a fee paid on each occasion. 
 
This is not however what the Applicant did.  He marked out the land on 
13 August 2004 at 3.30.01pm.  No doubt in anticipation of Forfeiture as 
of  3.30.00pm 
 
The tenement was not forfeited and no application was lodged within 10 
days of 13 August 2004 by the Applicant. 
 
That has the effect of rendering the Applicant not at liberty to mark out 
the same land or any portion of it until 3rd September 2004. 
 
I do not accept the submission of the Applicant that because the land was 
not available it was not marked out in accordance with the regulations.  
The land was marked out in accordance with Regulation 61 by the 
affixing of a Form No.20 to a datum post.  The fact that the land was not 
available does not in my view affect the validity of the marking out for the 
purposes of Regulation 63. 
 
The mischief that Regulation 63 is clearly aimed at is precisely the 
practice that the Applicant was engaging in, namely; marking out land 
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following a Notice of Forfeiture each Friday in anticipation that the actual 
forfeiture was gazetted and using that Marking out Notice to deter 
competition. 
 
I refer to an unreported decision of Warden Malley S.M. in the Warden’s 
Court at Mount Magnet on 23 January 1989 between Robin John 
McDowell and Elaine Fay Taylor and others; a case exactly on point I 
respectfully concur with the reasoning of the learned Warden in that 
decision. 
 
I accordingly uphold the Objection and refuse the application. 
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