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 THE PROCEEDINGS 
 

1  On 10 November 2003 the Department of Industry and Resources 
(“The Department”) fined the Applicant $250 for late lodgment of a Form 
5 expenditure report in relation to Mining Lease 16/88 (The Tenement). 
The Department sent the applicant a letter saying if the fine was not paid 
in 30 days from 10 November 2003, the tenement would be forfeited. 

2  The Applicant sent a cheque to the Department which was not 
received by them until 11 December 2003. The Department because of the 
late payment of the cheque forfeited the tenement pursuant to S97(6) 
Mining Act 1978. 

3  On 22 March 2004 Tantalum lodged an Application for Restoration 
in accordance with the provisions of 97A Mining Act 1978 (‘The Act’). 
An extension of time for filing the Restoration application was granted by 
the Warden. 

4  An objection was lodged with the Mining Registrar by Hayes Mining 
NL which has applied for a prospecting licence over the tenement. The 
Application for Restoration and the Objection was set for hearing 13 
September 2004 in Coolgardie. 

5  At the hearing a preliminary objection was taken by the objector as 
to the signing of the Application for Restoration. 

6  Submissions on that point took the remainder of the sittings. There 
was an application to amend the objection also before the Court on that 
day. There was no time to hear verbal submissions on that point. I 
delivered my reasons for decision on 22 November 2004. I rejected the 
strike out application. Instead of wasting another hearing day listening to 
procedural argument I made an order that submissions as to amendment of 
the restoration application and any objection be submitted in writing. 

7  These submissions and responsive submissions were finally received 
on 27 May 2005. 

THE APPLICATION FOR AMENDMENT 
 

8  The Mining Lease was forfeited by administrative action on 11 
December 2003 for non-payment of a fine. 
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9  The Application for Restoration cited as the reason for its 
application. “Delay in Department of Industry and Resources receiving 
fine which was posted prior to the due date (refer to attached statutory 
declaration). 

10  There is no more room on the form 97A for any more words than 
that. 

11  The attached statutory declaration discloses that Mr Rees, the 
deponent, is the Exploration Manager for Tantalum. He states as follows: 

12  “Tantalum Australia NL is seeking an extension of time in applying 
for restoration of lease M16/88. 

13  Mining Lease 16/88 was forfeited on 11 December 2003 as an 
automatic consequence of the Department having not received a fine in 
due time. 

14  The fine (was due on 10 December) was imposed by the Minister for 
State Development for the late submission of a Form 5 Report. Our 
remittance was posted from Balcatta on 9 December but apparently it was 
not received by DOIR at East Perth till 11 December and not processed 
until the twelfth. 

15  I am requesting a reconsideration of the forfeiture on the basis that, 
(in retrospect I should have used a more reliable form of delivery) I did 
endeavour to meet the deadline of the penalty. Furthermore, Australasian 
Gold Mines NL (AGM) during its tenure of the tenement has worked the 
property diligently in the spirit of the Act and has met all the financial 
obligations. 

16  AGM acquired the lease in 1996 through its acquisition of assets of 
Broad Arrow Mill Pty Ltd and changed its name in 2002 to Tantalum 
Australia NL. Shortly after the acquisition AGM made a tribute agreement 
with Intrepid Resources whereby the latter retreated tailings and low 
grade stockpiles of the former gold operation. Intrepid Resources 
completed its work in 2003 and in the intervening period expended $1.675 
Millon on the operation. In 1996-97 AGM carried out its own exploration 
and completed in the order of 3000m of reverse circulation drilling and 
made frequent gold intersections. Unfortunately this work was not 
followed up because AGM went into voluntary administration in 1998 and 
subsequently sold or optioned most of its tenements to recover all its 
debts. Lease M16/88 was one tenement which was thus optioned (to 
Kinross Gold Australia Pty Ltd). 
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17  This lease remains under formal option which is part of the reason 
Tantalum wishes to retain title. 

18  Tantalum was not aware that the lease was the subject of forfeiture 
prior to 19 March 2004. It was naturally, assumed its fine had been 
received in good time; no notice was received from DOIR that the fine 
was being returned. 

19  For whatever reason, and without prejudice, we learned of this 
mistake when our optionees tried to remedy the situation by replacing the 
lease with a new application and found another party had recently pegged 
the ground. 

20  This tenement is of importance to Tantalum[.] (sic) Rehabilitation 
work after the Intrepid workings is underway. Any fault on Tantalum’s 
part has been a small delay of lodging the fine and when the Form 5 was 
late (when Intrepid and Tantalum thought the other party had made the 
lodgement). Otherwise, significant work had been performed on the 
lease.” 

21  The Applicant for Restoration seeks orders to amend the Restoration 
Application in terms of a Minute dated 26 August 2004. 

22  The Minute proposes the following reasons in support of the 
Restoration Application (particulars are excluded): 

23  “A The Applicant was not late in the payment of the fine. 

24  B Alternatively, by accepting and banking the cheque referred 
to in paragraph A(iii) above, DOIR accepted late payment of the fine and 
it was not then open to DOIR to forfeit the Mining Tenement. 

25  C The delay in DOIR receiving the fine which was posted prior 
to due date (refer to attached statutory declaration) would not in the 
circumstances of the case justify a recommendation for the forfeiture of 
the tenement. 

26  D DOIR did not forfeit the Mining Tenement until after the 
Objector marked out the area for the purposes of its applications for 
Prospecting Licences 16/2244 and 16/2245 and the Applicant was, 
therefore, not able to make an immediate or earlier Application for 
Restoration. 
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27  E Alternatively, the Applicant was not aware that the find had 
apparently not been received on time and that the Mining Tenement had 
been forfeited until after the Objector marked out the area for the purposes 
of its applications for Prospecting Licences 16/2244 and 16/2245 and the 
Applicant was, therefore, not able to make an immediate or earlier 
Application for Restoration. 

28  F  Significant prior expenditures have been incurred on the 
Mining Tenement whilst it has been held by the Applicant. 

29  G The future intentions in relation to the Mining Tenement of 
Intrepid Resources NL and Kinross Gold Australia Pty Ltd in respect of 
the tenement indicate the likelihood of the object and policies of the Act 
being met in future and the prejudice that will result to those parties if the 
Mining Tenement is not restored. 

30  H In the event that any of the foregoing grounds are not 
considered by the Warden as sufficient to recommend restoration of the 
Mining Tenement, it is submitted that, in combination, they constitute 
grounds to recommend the granting of the application under S97A(8) of 
the Act.” 

31  The Objector opposes the Application to amend on the basis that the 
Applicant seeks to introduce new and further grounds for the Restoration 
Application that were not raised in the original application or its 
accompanying statutory declaration. 

32  These grounds are A,B and D. The objector submits that these are 
new causes of action and that these amendments would defeat the time 
limits imposed on making restoration applications and in circumstance 
where an extension has already been granted by the Warden for leave to 
file a late application. 

33  I agree with the Objector that A, B and D are new grounds. I do not 
accept the Applicants submission that these grounds are ‘implicit’ or 
‘incidental to’ the original application. 

34  I do not consider C,G,E,F AND H to be new grounds. I am of the 
opinion that they merely expound upon maters raised in the initial 
application and accompanying statutory declaration. In any event the 
objector does not object to these amendments. 
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35  The objector argues that A,B and D raise issues of the authority and 
delegation by the Minister to the Department of powers the requirements 
for and effect of notices and generally the operation of the forfeiture and 
penalty provisions under the Mining Act. 

36  I respectfully agree with that contention and the submission that they 
are new causes of action not raised on the initial documents. 

37  An application for restoration is an administrative proceeding in 
open court. Whilst I perform my filtering function in my role as a Warden 
I am of the view it is appropriate that I take a robust view of my powers to 
amend so that all matters relevant to the proceedings are aired and 
considered in my recommendation. 

38  Should I allow these new grounds in the application I consider no 
prejudice accrues to the objector. 

39  There is no prejudice because there is no statutory defence such as a 
time limitation. By Reg 51(d) a Warden can allow an extension of time to 
lodge a restoration application. I note also that via S97A(3) I have power 
to require an applicant to furnish such other information, or such evidence 
in support. What is clearly is contemplated by S97 is an inquiry by the 
Warden. 

40  A order that the Objector may amend its objection allows the 
objector to answer any new amendment. 

41  As the resumed hearing date is August 1, 2005. The objector will 
have plenty of time to marshall any evidence required to counter the new 
grounds. 

42  I accordingly allow the amendments and order:- 

43 1. The Applicant be granted leave to amend the Application for 
Restoration in terms of the Minute of Amended Application for 
Restoration dated 26 August 2004. 

44 2. The Minute of Amended Application for Restoration dated 
26 August 2004 to stand as the amended application for restoration 
and service thereof be dispensed with. 

45 3. The Objector be granted leave to amend the Objection to the 
Application for Restoration. 
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