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CALDER SM 

THE PROCEEDINGS 

1  Mr Ramirez ("the Applicant") is the registered holder of mining 
leases 8/11, 8/12 and 8/27 ("the tenements").  He has made application 
pursuant to reg 104 of the Mining Regulations 1981 ("the Regulations") 
for an extension of the time prescribed by subreg 54(1a) of the 
Regulations within which to lodge an application for a certificate of 
exemption to be granted in respect of each of the tenements.  The 
application for the extension of the prescribed period within which an 
application for a certificate of exemption is 60 days after the end of the 
year for which the proposed exemption relates. 

2  The applications for extension of time are opposed by Mr Zis ("the 
Respondent"). 

THE EVIDENCE 

The Registered Holder 

3  The Applicant is currently and, has been at all material times, the 
registered holder of the tenements.  Fletcher Nominees Pty Ltd and 
SGMC Pty Ltd, each claim an unregistered interest in the tenements 
pursuant to a sale agreement entered into between the Applicant, Fletcher 
Nominees and SGMC on 16 March 1999 ("The Sale Agreement"). 

The Sale Agreement 

4  Pursuant to The Sale Agreement the tenements were to be sold to 
SGMC and Fletcher Nominees for an agreed price of $561,000.  The 
purchase price was to be paid by monthly installments.  It was a term of 
the agreement that the purchasers would pay all unpaid shire rates and all 
future shire rates.  Property and risk in the tenements were to pass from 
the vendor to the purchasers on the settlement date which was to be 
seven days after the day on which the purchase price had been paid in full 
provided that there had been compliance with all the necessary conditions.  
The agreement related not only to the tenements but also to equipment; of 
the purchase price $300,000 was allocated to equipment and $261,000 to 
the tenements.  Pursuant to The Sale Agreement the purchasers were 
entitled to enter upon the tenements and to explore upon and to mine for 
gold on them and to use the equipment which they had agreed to purchase 
under the agreement.  All gold mined by the purchasers was to be the 
property of the purchasers except that, upon termination of the agreement 
for any reason, any gold that had been mined during the operation of the 
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agreement that was within the possession or control of the purchasers was 
to be delivered up to the vendor. 

5  Under the agreement the purchasers covenanted to work the 
tenements properly, to keep the equipment in good condition, to comply 
with the conditions contained in the instrument of lease for the tenements 
and to comply with the Mining Act 1978 (WA) (“the Act”) and all Acts 
and Regulations dealing with mining. 

6  The vendor authorised the purchasers to prepare and lodge Form 5 
operations reports and the purchasers covenanted to do that in accordance 
with the requirements of the Act. 

7  Mr G R Strother and Mr P R Fletcher were both parties to the 
agreement as guarantors in their personal capacities.  They both signed the 
agreement. 

The Affidavit Evidence 

8  For the purpose only of the application for extension I proceed upon 
the basis of the following facts set out in the affidavit of Paul Rodney 
Fletcher ("Fletcher") dated 20 December 2005.  Fletcher is a director of 
Fletcher Nominees.  Fletcher Nominees claims an interest in the 
tenements pursuant to The Sale Agreement.  SGMC is controlled by 
Mr Strother who is Fletcher's co-guarantor under The Sale Agreement.  
Fletcher Nominees and SGMC entered into a partnership to purchase and 
mine the tenements for gold.  After execution of The Sale Agreement 
mining commenced on the tenements.  The work was performed by 
Fletcher and Strother and Strother supplied some equipment for that work.  
There is a dispute between Fletcher Nominees and SGMC over moneys 
that were invested in the mining of the tenements and, as a consequence 
of that dispute, proceedings were commenced in the Supreme Court of 
Western Australia.  On 22 December 2004 Master Sanderson   delivered a 
decision in that matter. 

9  The full purchase price for the tenements has been paid to 
Mr Ramirez and both Fletcher Nominees and SGMC claim an entitlement 
to a transfer to them of the tenements. 

10  The Respondent to the application for extension of time, Mr Zis, has 
had a commercial association with Mr Strother. 

11  As previously noted, the affidavit of Mr Fletcher that was tendered in 
evidence before me was sworn on 20 January 2005.  At that time the 
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decision of Master Sanderson had been delivered.  In his affidavit 
Mr Fletcher said that following the delivery of the decision of 
Master Sanderson, the Supreme Court action had been stood over for 
further directions and findings on or about 3 February 2005.  I am not 
aware of any further directions or findings that have been given by the 
Supreme Court since the date of Mr Fletcher's affidavit. 

The Supreme Court Action 

12  In his decision in the matter of Fletcher Nominees Pty Ltd v SGMC 
Pty Ltd [2004] WASC 279 (CIV 1399 of 2002) delivered on 22 December 
2004 Master Sanderson observed (5) to (6) that Fletcher and Strother had 
entered into a partnership to take an interest in the tenements and that the 
partnership was in existence as at the date of the hearing before the 
Master.  He noted that what the partners disagreed about was the terms of 
the partnership and, said, in particular, that all that was of interest in the 
proceedings before him was the terms of the agreement relating to the 
way in which any losses sustained by the partnership were to be 
distributed on winding up.  The Master noted in his reasons that the 
plaintiff's statement of claim had pleaded the existence of a partnership 
between Fletcher Nominees and SGMC, which partnership would hold 
the interest in the tenements.  He noted that the defendants admitted that 
part of the plaintiff's claim.  The Master then gave consideration to a 
number of other matters that had been pleaded by the parties and said (12) 
that for the purposes of the case before him the real issue between the 
parties was whether the partnership agreement included a term that had 
been pleaded in the defence whereby it was said that it was part of the 
partnership agreement that if 80 per cent of the value of the assets of the 
partnership were sold or the partnership was dissolved, then specified 
amounts would be paid to one or other of the parties.  The Master found 
that no such clause had at any time been part of the partnership 
agreement.  He concluded (20) that the agreement was that there be an 
equal partnership and that when the partnership produced profits, the 
profits would be shared equally.  He found that the parties to the 
agreement had never given any consideration to what would be done if, as 
in fact happened, the partnership suffered a loss.  Master Sanderson then 
said (21) to (23) that the Partnership Act 1895 (WA) governed what 
should happen on the dissolution of the partnership.  It was common 
ground that the partnership had made losses and had never made any 
profit.  He said that pursuant to s 57, the Partnership Act required that all 
payments made by the partners to the partnership which could be properly 
characterised as being made on behalf of the partnership were to be 
totaled up and borne equally between them and said that there would need 
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to be an adjustment between Fletcher and Strother so that each bore an 
equal share of the losses.  He had earlier said (22), "Most of what follows 
is directed towards ascertaining whether or not costs incurred by the 
partners are properly to the account of the partnership."  He went on to 
say that once the calculation as to the share of losses to be borne by each 
partner is made, "… then the assets of the firm will be sold".  Following 
that, the Master then made findings concerning specific items of expenses 
that were in dispute between the parties. 

13  There is no mention at all in the reasons of Master Sanderson of any 
issue  between the parties to the matter before him concerning title to the 
tenements. 

14  In the amended statement of claim filed by Fletcher Nominees and 
Fletcher in the matter that was before the Master it is claimed (par 10.3) 
that Fletcher, on payment of certain moneys to Ramirez as guarantor 
pursuant to The Sale Agreement, is entitled to subrogation of the rights of 
Ramirez pursuant to The Sale Agreement and to the security agreement 
that was executed at the same time.  It was also pleaded by the plaintiffs 
in that action that Fletcher Nominees is entitled to a partner's lien over the 
assets of the partnership but subject to the rights of Fletcher as guarantor.  
In the plaintiffs' claim for relief in the action (par 4) a declaration that 
Fletcher is entitled to subrogation of the rights of Ramirez together with 
an order that SGMC and Strother take all necessary steps to complete the 
conveyancing of the tenements to Fletcher is asked for.  The plaintiffs also 
seek (par 5) a declaration that Fletcher Nominees is entitled to a partner's 
lien over the assets of the partnership.  So far as I can ascertain none of 
those issues have been resolved.  The guarantor's subrogation claim is 
included in the substituted statement of claim, a copy of which is annexed 
to the affidavit of Fletcher.  In his decision Master Sanderson noted that 
the substituted statement of claim had been filed on 15 May 2002.  
Exemption applications 64 and 65/045 and 214/034 were all lodged well 
after that date. 

15  In his affidavit of 20 January 2005, which was sworn in support of an 
application that Fletcher and Fletcher Nominees be joined as parties to the 
plaints for forfeiture and to the original exemption applications, Fletcher 
has said (par 27) that the mining tenements are a partnership asset. 

The Original Exemptions 

16  Applications for exemption 64 to 65/045 and 214/034 ("the original 
exemption applications") were all lodged seeking exemptions for the 2004 
expenditure year in respect of the tenements.  All were lodged within the 
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prescribed period of 60 days from the end of the expenditure year for the 
tenement to which each related.  In applications 64 and 65/045 the reason 
specified in par 102(2)(a) of the Act, namely, the title to the mining 
tenement is in dispute, is particularised as a reason for the exemption. 

17  Subparagraph (a) is not specified as a reason for which exemption is 
sought in application 214/034 concerning mining lease 8/27.  In that 
application par 102(2)(b) is relied upon, namely, that time is required to 
plan future work and to raise capital.  In all three original exemption 
applications subs 102(3) of the Act is relied upon as a reason that 
exemption should be granted.  It is said that time is required to allow for 
the resolution of the dispute between the beneficial owners of the 
tenements; that the dispute is subject to Supreme Court proceedings 
CIV 1399 of 2002.  It is also said, for purposes of subs 102(3), that the 
dispute "… has involved the acquisition of the title by the beneficial 
owners from the registered holder and the question of the obligation of 
who is to meet those payments".  It may be said that only in the very 
broadest sense does that last paragraph coincide with the statement of 
claim of Fletcher and Fletcher Nominees in those Supreme Court 
proceedings. 

18  All three applications have been signed by a Mr Lee as an authorised 
agent.  That is permitted by subs 102(1) of the Act.  On application 
214/034 Mr Lee has signed as "authorised agent".  On the other two 
applications he has signed as "authorised agent for a 50 per cent beneficial 
owner".  Nowhere in the application has he named or otherwise described 
the identity of the beneficial owner on whose behalf he has purported to 
sign the exemption applications. 

19  In his affidavit in support of the application to extend time Mr Taylor 
has said that he has been informed by Mr Fletcher and Mr Ramirez that 
they discussed the making of applications for exemption and had agreed 
that Mr Fletcher would engage Mr Lee to lodge the applications in respect 
of the three tenements.  Mr Taylor has also said that Mr Ramirez had told 
Mr Taylor that Mr Ramirez did not consider that he need do anything 
more than discuss the matter of the applications with Mr Fletcher and that 
Mr Ramirez did not direct his attention to the matter of whose name 
should appear on the exemption applications.  It is said that Mr Ramirez 
said that his attitude was that he should co-operate with Mr Fletcher in 
Mr Fletcher's endeavours to ensure that the tenements were maintained in 
good standing and that they could be transferred to Fletcher Nominees and 
SGMC.  The lodgment of the original exemption applications with the 
signature of Mr Lee purporting to be a lodgment by an authorised agent is 
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consistent with the contents of Mr Taylor's affidavit in that regard.  For 
present purposes I proceed upon the basis that what is set out in 
Mr Taylor's affidavit is what happened in connection with the lodgment of 
the original exemptions.  There is no explanation as to why exemption 
application 214/034 was not signed as an agent for "a 50 per cent 
beneficial owner". 

THE PROPOSED EXEMPTION APPLICATIONS 

20  All that I am told in relation to the reasons for which exemption 
should be granted if an extension of time to lodge those exemptions is 
given is that the proposed applications will be in substantially the same 
terms as are in the applications for exemption that have already been 
lodged.  Despite that, however, it seems to me that it is highly likely that 
in respect of M8/27 (exemption 214/034) any new application would 
include par 102(2)(a) as a reason for exemption. 

21  The period of extension that is sought in each case is 10 days from 
the date on which any order granting an extension is made.  The 
application for extensions was lodged on 23 February 2005.  That is 
seven months after the end of the expenditure year for mining leases 8/11 
and 8/12 and almost 11 months after the expiration of the relevant 
expenditure year for mining lease 8/27.   

CONCLUSIONS 

22  The application for extension of time is made pursuant to the 
provisions of reg 104 of the Mining Regulations.  That regulation 
empowers the Warden, for reasonable cause, proof of which lies on the 
holder of the tenement, to extend the time required by the Regulations for 
any act to be done by the holder.  Pursuant to subs 102(1) of the Act an 
application for forfeiture is to be made within the prescribed period after 
the end of the year to which the proposed exemption relates.  
Subregulation 54(1a) says for the purposes of subs 102(1) the prescribed 
period is 60 days.  There is no provision within reg 54 or any other 
regulation which expressly empowers the Warden to extend that period.  
In considering the application of reg 104 the determinative issue, is 
whether there is "reasonable cause" to grant the extension.  That is a 
different issue from that addressed in, for example, regs 55 and 67, 
namely, whether the further period that is sought to do the particular act is 
reasonable.  That difference has been explained in the decision of 
Brinsden J in Molopo Australia v Eastern Gold NL [1989] WAR 270.  
Counsel for the Applicant submits that, although Brinsden J was not 
giving a decision in relation to the provisions of reg 104, nevertheless 

2005WAMW18.doc   (<CES>) Page 8 



[2005] WAMW 18 
CALDER SM 

some of the principles that have emerged from his reasons have 
application in a consideration of reg 104.  In particular, counsel refers to 
where his Honour said (271) that flexibility is a factor to be taken into 
account, that the Warden should give consideration, inter alia, to the 
reasons advanced for the extension and to whether, if the extension is 
granted, the other party (in that case an applicant for the grant of a mining 
tenement) would be adversely affected.  His Honour explained that by 
"adversely affected" he meant not that the application would be opposed if 
the extension was granted but whether by reason of effluxion of time 
beyond the time otherwise prescribed the Applicant and his application 
might be prejudiced.  I am referred to where his Honour said (272): 

"On the whole, I would have thought, in exercising his 
discretion, a Warden should lean towards granting a 
reasonable extension since the intention of the Act is to give any 
person an entitlement to object." 

23  Counsel also referred me to the decision of Kennedy J in Molopo 
where his Honour said that reg 67 gave to the Warden a wide discretion to 
determine a time within which an objection may be lodged.  That 
comment is made, however, in the context of reg 67 in which the essential 
criterion to be considered by the Warden is whether the further period that 
is requested is "reasonable", whereas the essential criterion in reg 104 is 
"reasonable cause". 

24  Reference is also made to Johnsons Well Mining NL v Bayliss 
[2003] WAMW 22 where an extension of 18 months of the period within 
which to lodge an application for exemption was granted. 

25  Mr Rennie, on behalf of the Respondent to the application to extend, 
did not argue that the principles that Mr Workman identified in Molopo 
did not have application to a consideration of reg 104.  In my opinion, 
those principles may also be applied to reg 104. 

26  Regulation 104 makes it clear that the holder of the tenement has an 
obligation to satisfy the Warden that there is reasonable cause for the 
extension that is sought to be granted.  In my opinion, there should be 
some flexibility of the type contemplated by Brinsden J in Molopo 
brought to bear in a consideration of whether or not an extension of time 
should be granted.  In the present case what is sought to be extended is the 
period of time prescribed under reg 54.  A fundamental principle of the 
Act and Regulations in relation to the acquiring and holding of mining 
tenements is that unless an exemption certificate is granted by the 
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Minister, where the amount of expenditure prescribed for a tenement has 
not been met during the expenditure year the tenement is liable to be 
forfeited.  The reason for the Minister having the power to grant a 
certificate of exemption is that the legislation recognises that there will be 
circumstances where it would be unreasonable and unfair that there be 
forfeiture.  It is also recognized that there will be circumstances where 
forfeiture would be inconsistent with and detrimental to the legislative 
objectives of the Act of encouraging mining and expenditure thereon and 
of providing relative security of tenure to those whose conduct in relation 
to their tenements is in accordance with the legislation. That is reflected in 
ss 102 and 103 of the Act.  For that reason I am of the opinion that, as 
with applications for extensions of time made under reg 67 and as was 
said in respect of such applications by Brinsden J in Molopo, that "on the 
whole a Warden should lean towards granting an extension" where it is 
the case that the legislative objectives may be achieved. Those objectives 
necessarily allow for a balancing of legitimate competing interests by both 
the Minister and the Warden.  In my opinion, the general intention of the 
legislation is to give a tenement holder who is able to bring himself within 
the provisions of s 102 of the Act an opportunity to do so and, where the 
prescribed time within which that may be done has expired, to do so 
where there is reasonable cause for allowing additional time for that 
purpose. 

27  Actual or potential prejudice to a party to a relevant proceeding or to 
a party who may otherwise be adversely affected by allowing the act to be 
done within an extended period of time must be taken into account.  In the 
present case the lodgment of the proposed applications for exemption, in a 
strict administrative sense, can be said to be independent of the 
proceedings that began with the lodgment of the original exemption 
applications, however, they are practically connected.  The proposed 
exemption applications would have a direct connection, however, with the 
plaints for forfeiture that have been lodged by Mr Zis and, indirectly, but 
in a practical sense, are relevant to his objections to exemption 
applications 64/045 and 65/045 and to his motion to strike out those two 
exemption applications. 

28  It is necessary in this case for me to give consideration to any 
potential or actual prejudice that may flow to Mr Zis if the Applicant is 
permitted to lodge the proposed exemption applications.  Prejudice to the 
holder, if the extension is not granted, is a factor that must also be taken 
into account.  In this case the Respondent has not demonstrated to me that 
any prejudice will flow if the extension of time that is sought is granted.  
At the first appearance before me in December 2004 Mr Rennie, on behalf 
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of the Respondent, indicated that there were preliminary issues that his 
client wanted resolved before the matter proceeded to hearing.  Those 
issues arise from the signing by Mr Lee of the original exemption 
applications and from the joinder of Fletcher Nominees as a party.  No 
application has been made to set a date for the hearing of the original 
exemption applications or the plaints for forfeiture.  On several occasions 
when matters have been before me the parties have consented to 
procedural directions being given.  Those directions have concerned the 
lodgment of applications for joinder, for strike out of the exemption and 
for the extension of time.  From the standpoint of the tenement holder it is 
quite apparent that, if the extension of time is not granted and if Mr Zis 
succeeds in his applications to have the original applications for 
exemption struck out, the strength of the case for forfeiture in the 
forfeiture applications will be considerably enhanced.  The forfeiture may 
well leave Mr Ramirez in a vulnerable position legally in respect of his 
contractual obligations under the sale agreement. 

29  I am of the opinion that, in deciding whether or not there is 
reasonable cause for purposes of reg 104, a Warden should give 
consideration to what has been described as the merits of the proposed 
application.  In the present case it has been argued on behalf of the 
Respondent that if, in application 214/034, par 102(2)(b) is to be relied 
upon then it is extremely hard to see that there is any merit in such an 
application because of the long period of time that has passed since the 
Supreme Court action was commenced and because of the reality of the 
situation being as broadly described by Master Sanderson in the civil 
action before the Supreme Court, namely, the partnership between the 
parties to those proceedings has effectively come to an end and that, 
therefore, it is the case that there will be no future planning or work or 
raising of capital.  That argument presumes that par (b) would be a reason 
specified in any new application for exemption that was lodged. 

30  Counsel's submissions concerning the absence of merit were directed 
not only to the provisions of par 102(2)(b) of the Act in respect of 
exemption application 214/034, but also to the issue of whether or not it 
could be said that the provisions of par 102(2)(a) of the Act apply, 
particularly in the light of the decision of Master Sanderson.  It is further 
submitted that there cannot be any merit in relation to an application for 
exemption being based upon the provisions of subs 102(3) as set out in 
exemption applications 64/045 and 65/045.  In my opinion it cannot be 
said that the decision of Master Sanderson has the effect that it can no 
longer be said, for purposes of s 102, that title to the tenements is not in 
dispute or that if title is not in dispute, then there is not still a sufficient 
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dispute concerning the respective rights and obligations of the parties in 
respect of the tenements such as would not justify the Minister granting a 
certificate of exemption under subs 102(3). 

31  The Master, in my opinion, did not attempt to and did not decide the 
claims of subrogation or of a partnership lien that were, and apparently 
still are, before the Supreme Court.  It appears to me that what he decided 
was whether a particular term relating to distribution of partnership assets 
was a part of the partnership agreement and then resolved certain disputes 
between the parties as to whether certain expenses that had been incurred 
were expenses of the partnership.  He did not make any express finding 
concerning any rights or obligations or liabilities of the parties to the sale 
agreement.  It seems to me that there are very real issues of rights and title 
that remain to be resolved between the parties to that agreement.  From 
the point of view of Mr Ramirez, it seems that he, as the registered 
tenement holder and as a party to the sale agreement, has a contractual 
obligation to ensure that the tenements are preserved so that, at the very 
least, he can fulfil any obligation that he has to transfer the tenements to 
whichever of the other parties to the agreement has an entitlement to 
transfer and in whatever ratio is appropriate.  It is arguable that it is only 
the registered holder (or his authorised agent) that may make an 
exemption application.  In any event, even if it is the case that another 
party with a sufficient interest is able to make such an application, 
Mr Ramirez would put himself at considerable risk were he to proceed 
upon the basis that that is what should happen rather than himself making 
the exemption application. 

32  In the circumstances that have been outlined in the affidavits of 
Mr Fletcher and Mr Taylor it cannot, in my opinion, be said that 
Mr Ramirez acted unreasonably in entrusting the preparation and 
lodgment of the original exemption applications to Mr Fletcher and to the 
tenement consultant, Mr Lee.  He had no reason to suspect that things 
would be done other than in accordance with the provisions of the Act and 
Regulations. 

33  Although it has not been made clear in the material before me why 
Mr Ramirez did not transfer the tenements to Fletcher Nominees and 
SGMC within seven days of receipt of the final payment of the purchase 
price, it would arguably be unwise for him to do that now or to have done 
it at any time after the expiration of the 60-day period prescribed by 
reg 54 for the lodgment of exemption applications.  If he were to transfer 
beyond that 60-day period, the consequence may follow that the 
transferees could fail to obtain an extension of time within which to lodge 
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an application for exemption, thereby having their tenements exposed to 
forfeiture.  In such circumstances Ramirez may well be faced with civil 
action arising out of the delay in the transfer of the tenements.  In short, it 
cannot be said that an application for exemption based upon the reason 
that title to the tenements is in dispute is without merit.   

34  While the period that has transpired since the end of the relevant 
expenditure year is not insignificant, it must be viewed in a context that 
includes the progress that has so far been achieved in the resolution of the 
original exemption applications and of the plaints for forfeiture.  As I have 
previously mentioned, neither the plaints nor the original exemption 
applications have been given a hearing date.  There has not yet been an 
application for a hearing date to be set for the motions to strike out the 
exemptions.  In the circumstances, the length of time that has passed since 
the expiration of the relevant expenditure years is not so long as to justify 
a refusal of the extension. 

35  I am of the opinion that there is a potential for substantial prejudice 
to flow to Fletcher and Fletcher Nominees if the extension of time that is 
sought is refused.  As counsel has said in his submissions, there is the 
potential for the original exemption applications to be struck out or 
otherwise dealt with in a manner that will not allow them to proceed, thus 
exposing the tenements to forfeiture.  It does not appear to be in 
contention that Fletcher Nominees or Fletcher have invested relatively 
large amounts of money in the purchase and in the working of the 
tenements and in maintaining the tenements in good standing.  In addition, 
it appears that the claims made in the Supreme Court proceedings for 
subrogation and a partnership lien are yet to be resolved. 

36  In all of the circumstances there is reasonable cause for the extension 
of time that is sought in the motion.  The application is granted in each 
case. 
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