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THE PROCEEDINGS 

 

On 28 May 2003, the Plaintiff, Douglas Ernest Taylor, lodged Plaint Nos 10/023, 

11/023 and 12/023 (together “the Plaints”) against Mining Lease Nos 59/64 (“M 

59/64”), 59/65 (“M 59/65”) and 59/388 (“M 59/388”) for failure to comply with 

prescribed expenditure conditions in the 12 months periods ending on 13 January 

2003 for M 59/64, on 13 January 2003 for M 59/65, and on 19 December 2002 for M 

59/388 (in each case “the 2002 expenditure year”).  During the 2002 expenditure 

year, M 59/64 was held by the Defendant, John Calegari, M 59/65 was held by the 

Defendant, Shane Calegari, and M 59/388 was held jointly by John Calegari and 

Shane Calegari.  The subject leases are located near Paynes Find.  M 59/64 and M 

59/65 share a common boundary and are located to the south east of the town.  M 

59/388 is located to the north of the town.   

 

Each of the Plaints alleges that there has been a failure “to expend or cause to be 

expended the sum of $10,000.00 in mining on or in connection with mining on the 

tenement”.  The relief sought by the Plaintiff is forfeiture of the subject mining leases 

pursuant to s 98 of the Mining Act 1978 (WA) (“the Act”) on the grounds that the 

failure to comply with the prescribed expenditure condition in each case is of 

sufficient gravity to justify forfeiture.   

 

Notices of Defence to the Plaints were lodged on 11 November 2003.  The Notices 

are in identical terms and set out the grounds of defence as follows: 

 “That (the Defendant/s have) complied with expenditure conditions imposed 

… for the (plainted) expenditure year ….. in respect of (the subject) mining 

lease… Holder is directly engaged part-time in mining on the lease itself.  

Then an amount equivalent to the remuneration that the holder would be 

entitled to if engaged under a contractual arrangement in similar mining 

activity elsewhere in the district, shall be deemed to have been expended.”  
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The Plaintiff was represented by counsel at the hearing on 16 and 17 December 2003.  

The Defendants appeared in person.  At the commencement of the hearing, and after 

hearing submissions on the point, I ordered that the Plaints be heard together.  At the 

conclusion of evidence on 17 December 2003, the Plaints were adjourned for the 

filing and exchange of written submissions.  The last of the submissions were filed on 

27 January 2004.      

 

STATUTORY FRAMEWORK

 

Section 82(1)(c) of the Act imposes a condition on the holder of a mining lease to 

comply with the applicable prescribed expenditure condition unless partial or total 

exemption is granted in respect of that condition.   

 

The expenditure condition applicable to a mining lease is prescribed in regulation 31 

of the Mining Regulations 1982 (“the Regulations”).  In accordance with regulation 

31, each of the subject mining leases in the Plaints has a prescribed minimum yearly 

expenditure obligation of $10,000.   

 

Further, and relevant to the statutory requirement for annual lodgement of a report 

disclosing detail of the prescribed expenditure, ie the Form 5 “Operations Report – 

Expenditure on Mining Tenement”, regulation 31 also provides that, at the relevant 

time:  

 “if the holder is directly engaged part-time or full-time in mining on the lease 

itself then an amount equivalent to the wages he would otherwise be entitled to 

if similarly employed elsewhere in the district shall be deemed to have been 

expended”. 

 

Section 98 of the Act deals with forfeiture of a tenement for failure to comply with an 

expenditure condition and, insofar as is relevant for these purposes, states: 
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 “(4)(a)  When the warden finds that … the lessee of the mining lease has failed 

to comply with such requirements as are mentioned in subsection (1), the 

warden may recommend the forfeiture of such … lease, or impose a penalty not 

exceeding $5,000 as an alternative to the forfeiture or dismiss the application. 

 (5)  A recommendation shall not be made under subsection (4) unless the 

warden is satisfied that the non-compliance with such requirements is, in the 

circumstances of the case, of sufficient gravity to justify the forfeiture.” 

 

THE FORM 5s

 

The Plaintiff tendered a certified copy of the Form 5 “Operations Report – 

Expenditure on Mining Tenement” lodged for each of the subject mining leases for 

the 2002 expenditure year.  The Form 5s show expenditure on the mining leases as 

follows.  In respect of M 59/64, in the year ending 13 January 2003, John Calegari 

expended $11,236, including expenditure on “General Prospecting Activities” of 

$10,300.  In respect of M 59/65, in the year ending 13 January 2003, Shane Calegari 

expended $10,764, including expenditure on “General Prospecting Activities” of 

$10,100.  In respect of M 59/388, in the year ending 20 December 2002, John 

Calegari and Shane Calegari expended $11,500, including expenditure on “General 

Prospecting Activities” of $11,000.  According to information disclosed on the Form 

5s, the Defendants have met their obligation as regards the expenditure conditions on 

each of the subject leases in the 2002 expenditure year.           

 

The Plaintiff alleges, however, that most, if not all, of the work claimed in the Form 

5s lodged for M 59/64, M 59/65 and M 59/388 in the 2002 expenditure year was in 

fact not carried out on the subject leases.  Therefore, and as a consequence of this, the 

Plaintiff says most of the expenditure shown in the Form 5s is false and the 

Defendants have failed to comply with the prescribed expenditure condition on the 

subject leases.     
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The tendered Form 5s, on their face, constitute declarations against the Plaintiff’s 

interest and prima facie evidence that prescribed expenditure conditions have been 

met by the Defendants: see Flint v Nexus Minerals NL, unreported, WASC FC, 26 

February 1997.  Against that prima facie position, however, the Plaintiff and his 

witnesses have given evidence that the content of each of the Form 5s is false.  The 

Defendants elected to give evidence and the issue of non-compliance with the 

prescribed expenditure conditions must now be determined after considering all the 

evidence before the court.   

 

The Plaintiff has the burden of proving a negative, that is, non-compliance with the 

expenditure conditions.  If such non-compliance is proved, then the Defendants have 

the burden of satisfying the court that the non-compliance was not of sufficient 

gravity to justify forfeiture.  The relevant standard of proof is on the balance of 

probabilities. See Commercial Properties Pty Ltd v Italo Nominees Pty Ltd, 

unreported, WASC FC, 16 December 1988.    

 

THE EVIDENCE

 

The Plaintiff 

The Plaintiff is an experienced miner who currently lives, and has done so for many 

years, at Paynes Find.  During 2002, the Plaintiff worked on a tenement known as the 

‘Carnation’.  M 59/388 is immediately adjacent to, and clearly visible from, the 

Carnation.  The Plaintiff gave evidence in relation to his observations of the activity, 

or absence of, on M 59/64, M 59/65 and M 59/388 during the 2002 expenditure year.   

 

He told the court that one of the roads leading from Paynes Find to Kalgoorlie runs 

directly through M 59/64 and M 59/65.  He said that he drove along that road about 

once a month during the 2002 expenditure year.  He said he also walked over M 

59/64 and M 59/65 at various times during the 2002 expenditure year.  
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In relation to M 59/64, the Plaintiff said the tenement contains an area that was mined 

as an open cut pit many years ago and well before the 2002 expenditure year.  There 

are also various diggings, dumps and costeans on M 59/64 which, the plaintiff says, 

are old and were left on the tenement by “a mining company (who) left basically a 

huge mess there.”  He said that the only work carried out on M 59/64 in the 2002 

expenditure year “was a tiny bit of scraping down the right-hand side at the start 

going down the ramp to the open cut”. (T11)   

 

A number of photographs of M 59/64 were received into evidence from the Plaintiff.  

They show the open cut pit has a number of trees growing in it and that the sides of 

the pit are falling in at various points.  They also show an area where the surface of 

the ground appears to have been recently scraped by a grader or similar machine.  

Other than this scraping, there is no obvious evidence in the photographs of recent 

work on the lease.  The Plaintiff said the scraping was done by Spencer Fogarty.        

 

The Plaintiff was asked to comment on the Form 5 lodged by John Calegari for M 

59/64 for the 2002 expenditure year (Exhibit 4).  The Form 5 shows that $10,300 was 

spent on “General Prospecting Activities”, as follows: 

 “Metal detecting – 8 days @ $300     $2,400 

 Loaming, panning, sampling, dollying etc – 8 days @ $300 $2,400 

 Costeaning/trenching – 1 excavated, 4 days               $2,000 

 Other activities: 

 * Costean backfilled – 2 days @ $450     $  900 

 * Work area levelled – 1 day @ $450     $  450 

 * Revegetated topsoil – 1 day @ $450     $  450 

 Plant & equipment hire       $  200 

 Fuels, oils, etc        $  700 

 Field supplies        $  800” 
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In relation to the claim of 8 days of metal detecting, the Plaintiff said that there were 

no signs at all of detecting in the 2002 expenditure year on M 59/64 and he did not 

believe “much detecting at all had been done on that lease.” (T15)  He said that you 

would see signs if the work had been done.  The lease was an old lease “full of 

rubbish” and over eight ten hour days of metal detecting there would be signs such as 

holes where rubbish was dug up in response to a beep on the detector.  The Plaintiff 

said there were currently “a few little dig-holes” in the tenement but they had been 

made during 2003 and outside of the plainted period. (T16) 

 

The Plaintiff said that if the defendant had carried out “loaming, panning, sampling, 

dollying and dry-blowing” on M 59/64 you would again expect to find signs 

including digging and the placement of markers to show where this work had taken 

place.  The Plaintiff did not see any markers or indications that this type of work had 

been done.  It is claimed that a costean or trench was dug on M 59/64 in the 2002 

expenditure year.  The Plaintiff said there were no signs of any such excavation on 

the lease.  He said that a costean which had taken 4 days to build would be of 

considerable size and there would be scarring on the ground after it was back-filled.  

The Plaintiff said that there had not been any rain in Paynes Find for about three 

years and therefore the scarring where a costean had been dug would remain for even 

longer than usual.  The Plaintiff said a “little costean”, being a small round costean “a 

couple of metres deep”, had been dug on the lease back in 2000, but no costean had 

been dug on M 59/64 since that time. (T18-19)  The Plaintiff said work to revegetate 

the topsoil involved clarifying the ground surface where the seeds were to be planted 

and pushing the “old trees back over to keep the seed in that area.”  He said there 

were no signs on M 59/64 that the topsoil had been revegetated.  The Plaintiff 

claimed that the work underlying the expenditure claimed in the Form 5 for M 59/64 

had not been done, and the claims were false.     

 

The Plaintiff was also asked to comment on the certified Form 5s lodged for M 59/64 

over the five years preceding the plainted year.  In each of these years, according to 
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the Form 5s, the prescribed expenditure condition of $10,000 was achieved.  The 

Plaintiff told the court that over the 5 years prior to the plainted year “not very much” 

work had been done on M 59/64:  

 “Yes, a couple of years ago Spencer and another fellow did a small costean – 

yes, pulled a small sample of dirt out; probably a week’s work I’d say.  That’s 

the only major work that’s been done on there in the last five years.” (T22) 

The Plaintiff said these earlier Form 5s were also false. 

 

As regards M 59/65, the Plaintiff gave evidence that it contains an open cut pit that 

was developed “back in the eighties by a mining company” and a couple of small 

diggings and old shafts. (T23)  He said there are trees growing in the bottom of the 

pit and “all over it”. (T26)  The Plaintiff said there were “no visible signs of any 

major work” on this tenement in the 2002 expenditure year. (T23)  The Form 5 

lodged for M 59/65 in the 2002 expenditure year (Exhibit 5) shows total expenditure 

on “General Prospecting Activities” of $10,100, as follows: 

 “Metal Detecting – 8 days @ $300     $2,400 

 Loaming, panning, sampling, dollying, dry-blowing –  

8 days @ $300       $2,400 

 Costeaning/trenching – one @ 4 days     $2,000 

 Other activities: 

* Trenching filled – 1 day @ $500     $  500 

 * Alluvial area levelled – 1 day @ $500    $  500 

 * Revegetated topsoil – 1 day @ $500     $  500 

 Plant & equipment hire       $  200 

 Fuel, oils, etc        $  800 

 Field supplies        $  800” 

 

In relation to the specific work claimed in the Form 5 for M 59/65, the Plaintiff said 

there were no visible signs of any of these activities on the lease.  He said “I can’t see 

how that can be spent on it, not with nothing visible on the ground.” (T24)  
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Photographs of M 59/65 were received in evidence from the Plaintiff.  They do not 

show signs of any recent work on the lease.   

 

The Plaintiff was referred to the Form 5 lodged for M 59/65 in the previous 

expenditure year.  According to this report, the tenement holder exceeded the $10,000 

minimum expenditure requirement.  The Plaintiff said that the work claimed in the 

Form 5 for the previous expenditure year on M 59/65 had not been carried out on the 

lease.   

 

M 59/388 is next to the Carnation, a tenement held by the Plaintiff and his mother, 

Elaine Taylor.  The Plaintiff told the court that M 59/388 is “pretty flat” and there are 

“some old shafts” on it. (T25)  He said that when he was in Paynes Find in the 2002 

expenditure year he inspected M 59/388 about once a week.  He said that during that 

year a resident of Paynes Find, Kim Cable, took a loader on to M 59/388 and “did 

half an hour up there for Shane (Calegari) and charged him $20 to do it.” (T25)  

About 20 to 30 tonnes of topsoil were removed and put in a pile by Mr Cable.  He 

said that the pile of dirt pushed up had not been sampled or dry-blown or otherwise 

touched since it was placed in a pile.  Apart from that work, the Plaintiff said no other 

visible work was done on M 59/388 in the 2002 expenditure year.  He said one of the 

mineshafts on M 59/388, the Bluebell shaft, had been worked by John Calegari “a 

fair few years ago” but not in the 2002 expenditure year. (T26)  A photograph of the 

Bluebell shaft shows bush growing in the collar of the shaft.  The Plaintiff said the 

bush was at least two years old.  The Plaintiff said he worked alongside M 59/388 for 

most of the 2002 expenditure year and saw nothing happening on the lease. 

 

According to the Form 5 lodged for M 59/388 for the 2002 expenditure year (Exhibit 

6), John Calegari and Shane Calegari expended $11,500 on “General Prospecting 

Activities”, as follows: 

 “Metal detecting – 12 days @ $300     $3,600 

 Loaming, panning, sampling, dollying, dry-blowing –  
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10 days @ $300       $3,000 

 Costeaning/trenching – one @ 1 day        $800 

 Other activities: 

 * Costean backfilled – 1 day @ $600        $600 

 * Alluvial soil levelled – 1 day @ $600       $600 

 * Revegetated topsoil – 1 day @ $600        $600 

 Plant & equipment hire          $200 

 Fuel, oils, etc           $800 

 Field supplies           $800”  

 

In relation to these claimed expenses, the Plaintiff said he had not seen any of this 

work being done, and nor were there any visible signs on M 59/388 that this work 

had been done.  He said that the content of the Form 5 expenditure report for M 

59/388 “was false” as the work had not been done. (T28)    

 

The Form 5 lodged by John Calegari and Shane Calegari for M 59/388 in the year 

prior to the 2002 expenditure year, a year in which the prescribed expenditure 

condition was reported as having been met, was put to the Plaintiff.  The Plaintiff said 

none of the work claimed had been done on M 59/388, and that this Form 5 was also 

false.  

 

The Plaintiff said that in the 2002 expenditure year he was working an alluvial plant 

on the Carnation from about 5.00 am until about 4.00 pm each day.  He said that he 

had a clear view from the Carnation to the road which the Calegaris would have to 

take to get to their Paynes Find camp on General Purpose Lease 59/28.  He said he 

could hear noises, such as a car noise or a generator noise, if someone was at the 

Calegari camp.  The Plaintiff said that he had seen John Calegari once and Shane 

Calegari only occasionally in Paynes Find during the 2002 expenditure year.   
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In commenting on the rates generally charged in the mining industry for prospecting 

activities, the Plaintiff said general practice was to do such work yourself rather than 

have someone else do the work.  However, if the work was contracted out, the 

guideline rate was about $100 per day for sampling, panning, dollying, metal 

detecting, and similar work.  For work involving machine operation, the rate was 

higher.  The Plaintiff said that underground mining, which in comparison to surface 

mining “is a dangerous occupation”, attracted a rate of about $400 per day “if you’re 

lucky”. (T32)  He said that you would not pay anyone $300 per day to metal detect or 

sample or loam or dolly.  The rate of $300 per day charged for surface work in the 

Form 5s for M 59/64, M 59/65 and M 59/388 was “just unrealistic.” (T32)   

 

John Calegari cross examined the Plaintiff on how he was able to earn $60,000 in the 

2002 financial year (presumably the 12 months period ending 30 June 2002) if he 

was always at Paynes Find.  The Plaintiff responded that the time he spent mining 

elsewhere was on the basis of 2 weeks on and 1 week off.  He said he came home to 

Paynes Find on his week off.  In the 2002 expenditure year, he worked at Cobar from 

mid January 2002 to June 2002 (about 4 ½ months) on a 2 weeks on and 1 week off 

basis.  The Plaintiff said his income in the financial year ending 30 June 2003 was 

$50,000 and that he had worked for a mining company for only 3 months in that year 

to earn that sum. (T36)  He said that he spent “most of the time” at Paynes Find. 

(T38)     

 

The Plaintiff’s evidence as to what he saw on the leases during the 2002 expenditure 

year and earlier years was not attacked in cross examination by either of the 

Defendants.    

 

Byron Parker 

Byron Parker gave evidence for the Plaintiff.  He told the court that he is a miner and 

during the 2002 expenditure year held mining lease M 59/459 at Paynes Find.  He 

said he has been coming to Paynes Find for 20 years and spends about 6 months of 
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the year (spread throughout the year) working his lease and generally wandering 

about Paynes Find around looking for old bottles.  M 59/459 adjoins G 59/28 (the 

lease where the Defendants have their camp) and is close to M 59/388.  He said that 

he can hear car and generator noises when someone is at the Defendants’ camp.  He 

said the Defendants’ camp was not occupied in the 12 months prior to December 

2002 at any time when he was in Paynes Find.  He said that he could see M 59/388 

from his lease and that he went through M 59/388 quite regularly.  He said during the 

2002 expenditure year the only signs of work on that tenement “was a little bit of, I 

suppose you could say, a pushing up of some dirt, minimal, and that was probably 

April, May when I actually noticed that last year, but other than that no.” (T52)   

 

When shown the Form 5 for M 59/388, Mr Parker was unbelieving that 12 days could 

have been spent in metal detecting on M 59/388.  He said there were no signs at all of 

such activity and with the amount of rubbish on that tenement you would expect 

considerable amounts of digging and lots of holes.  He said that after 12 days of 

detecting “it would look like the moon.” (T52)  He said that “even if you backfilled, 

you’d still see where the soil has been disturbed.” (T53)  He said there were also no 

signs of dollying, loaming, sampling or dry-blowing on M 59/388 despite 10 days 

being claimed for that work.  Mr Parker said that you would expect to see signs such 

as vehicle tracks and scars on the surface of the tenement.  He said that he had seen 

no signs of any costeaning or trenching on M 59/388.  He would expect to find “a 

mound of dirt, tracks going in and out from where the actual costean was dug.” (T53)  

He said that if a costean was dug and filled you would be able to see the scarring on 

the ground for two years afterwards.  He said that no alluvial soil had been levelled, 

and nor had any topsoil been revegetated on the tenement as claimed.  Mr Parker said 

that he also had not seen any signs of prospecting on M 59/388 in the 2001 

expenditure year.   

 

Mr Parker said he was not as familiar with M 59/64 and M 59/65 but had seen almost 

no work on those tenements in the last 3 years.       
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Mr Parker’s evidence was not directly challenged by either of the Defendants in cross 

examination.   

 

Elaine Taylor 

Mrs Elaine Taylor gave evidence on behalf of the Plaintiff.  She is the mother of the 

Plaintiff.  She said that she was born in Paynes Find and had lived there continuously 

for the last 24 years.  She is an experienced goldminer and owner of the Paynes Find 

Battery.  In recent times, she has been mining the Carnation, a tenement which 

immediately adjoins M 59/388, with the Plaintiff.  She does the surface mining 

including working the hoist, preparing the explosives and metal detecting.    

 

Elaine Taylor said she has driven on the road which runs through M 59/64 and M 

59/65 many times.  She said that both of these leases contain a small open pit and 

some old mine shafts.  She said she had not noticed any workings, including metal 

detecting, on either of the subject leases in the 2002 expenditure year.  She said there 

was no evidence of the work claimed in the 2005 Form 5s by the Defendants and the 

Defendants had not been to Paynes Find on sufficient occasions to do the work 

claimed.  Mrs Taylor said that she also had not seen any signs of the activities 

claimed in the Form 5s lodged in the previous expenditure year on M 59/64 or M 

59/65.  She said that you would expect to see signs of those activities if they had been 

carried out.  She said she rarely saw John Calegari and Shane Calegari in Paynes Find 

in 2002 or 2003.  Mrs Taylor said that in 2003, and after the plainted year, some 

scraping was done on M 59/64.   

 

As regards the claims of work on the Form 5s for M 59/64 and M 59/65 in the 2002 

expenditure year, Mrs Taylor considered that they were false, and furthermore that 

the rate charged for various surface activities, that is metal detecting, loaming, 

sampling, panning, dollying and dry-blowing, was well beyond the amount generally 
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charged in the industry.  She said that rate should be no more than $100 per day and 

“the prices are far too high”. (T66)  

   

In relation to M 59/388, which adjoins Mrs Taylor’s tenement, she said that there was 

a deep mineshaft (the Bluebell) and some other little shafts on the lease.  The shafts 

had not been worked for 6 or 7 years.  She said that no costeans were dug, no 

costeans were filled in, no alluvial soil was levelled and, furthermore, she did not see 

anyone working on M 59/388 in the 2002 expenditure year.  She said that in 2003 

Kim Cable did some work and pushed “up a heap of dirt”, which she estimated to be 

about 30 tonnes.  However no further work was done on that dirt.  She said the 

activities and expenditures claimed in the Form 5 lodged for M 59/388 in the 2002 

expenditure year were false.     

 

Mrs Taylor said that in April 2003 she told John Calegari that the Plaintiff was 

interested in buying M 59/388.  She said the following conversation took place 

between herself and John Calegari at the time:  

 “(John Calegari said), “No we want that,” and I said to him, “Well, what do 

you want it for, John? You’re not working it.” He said, “Well, we’ve got other 

leases and we don’t want to break our leases up.  We want to have them all 

together.” I said, “That’s real estating.”  He said, “Well, you can call it what 

you like, but we don’t want to break it up.” I said, “Well, you haven’t worked it 

so someone’s going to plaint you if you don’t do something with it,” and he 

said, to me, “You know that and I know that, but nobody else does.”  (T72) 

 

Mrs Taylor’s evidence about the subject leases was not challenged by either of the 

Defendants in cross examination.  Furthermore she was not challenged by John 

Calegari about her alleged conversation with him in April 2003.      

  

Defendant - John Calegari 
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John Calegari told the court that he is 70 years old and that he has held an interest in 

M 59/64 and M 59/388 for many years (about 17 years according to certified searches 

of the leases).  He said that he and his son, Shane Calegari, both of whom live in 

Perth, always go to Paynes Find together.  Further, he said, they always go to Paynes 

Find in early January and again at Easter.  

 

John Calegari said he was in Paynes Find between 2 and 28 January 2002 and he 

worked every day.  He spent 4 of these days costeaning or trenching on M 59/64.  

They were 10 hour days and he charged $50 per hour because the work involved 

using a machine.  He said that in January he also metal detected on M 59/64 for 4 

days and spent “another couple of days dollying and sampling”.  Then in March or 

April 2002, John Calegari said, he “did trenching there (on M 59/64)” and another 3 

days metal detecting.  He said he came back in June 2002 and metal detected the area 

that he “trenched the previous month for another 2 days, and I did loaming for 

another 3 days, sampling the soil, tracing the reef.  Then we were back here in 

August.  We did all the backfilling, filled all the trenches, revegetated the soil, got 

stockpiled … you push up and you’ve got to make that ground again, so that topsoil 

you push back again, hope the rains come and it grows”. (T86)  Later in his evidence 

John Calegari wasn’t so sure that he had been in Paynes Find in August 2002 but if 

he was there in August then he said that “we pushed the dirt up again, sampled the 

dirt we’d pushed up, backfilled the trench and then topped up the soil with the soil 

we’d pushed aside for the vegetation to revegetate it, leaving the site tidy.” (T87)  

John Calegari said that every day he worked on M 59/64 was a 10 hour day.   

 

In relation to M 59/388, John Calegari said “everything’s doubled because two of us 

work there because it’s a part – a joint venture.  So if we did 10 hours with two of us 

there, it was 20 hours.” (T88)  He said he was at M 59/388 between 24 and 28 

September 2002 when “we did trenching because the ground’s too hard to costean 

with our backhoe.  It was similar to what I’d done on 64.  The dirt was pushed up 

about 200 deep to get the stone, and then we metal detected that that we’d scraped.  
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The times we were there we were, as I said, metal detecting at $30 an hour.  We were 

there for 2 days, so metal detecting 10 hours a day, two men, that’s 20 hours by 30. 

… and then the machinery time which is $60 (sic – fifty?) an hour.  From memory, 

that was 10 hours a day, 500. That was $2,000, 2 days.” (T88)  John Calegari said 

they were on M 59/388 again between 8 and 15 November 2002 “and we virtually 

did the – we did the same thing again.  We went to another spot and did the same 

type of work, because it’s repetitious work.  We were looking for the reef because 

there’s five reefs there and we’d wasted a lot of money and time mining, so we had to 

find the one that’s – then we finished off in December just before the – it wasn’t the 

anniversary date, but it was the 6th. ….  No, no, we came on the 6th and finished off on 

the 13th, I think, from memory, mainly metal detecting, because as the photos will 

show, we had three trenches, and then we spent the last 3 days doing a bit of loaming 

and filling in those trenches, filling them right in so they’re dead level because they 

were only 200 deep – with the machine that took 3 days – and picked up the topsoil 

which has got the seeds in and placed it on top and raked it off as smooth as we 

could. … you can walk over our leases and virtually it’s very hard to see where we 

have been.”  (T89)   

 

John Calegari said that the Plaintiff and his witnesses were unable to see the work he 

had done on his tenements “because it’s all been put back as it was.” (T90)  He said 

that while in Paynes Find “we just did our work and we didn’t see the Taylors 

because we had no need to see them because we had our own plant and our own 

general purpose lists (sic – leases).” (T87)  No one saw him, John Calegari, because 

“they had no need to see me.” (T95)  John Calegari said that he hired his own 

machinery to himself for “$60 per hour without fuel” and used the machines “about 

half the time we were there.  The other half was metal detecting.” (T88)   

   

John Calegari initially said that he spent 38 days, or “something like that”, in Paynes 

Find in 2002. (T93)  He then said that he went to Paynes Find seven times in 2002 

and spent 13 days there each time.  His evidence on this point was as follows: 
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“COUNSEL: How many days did you spend in Paynes Find in 2002?---- The 
whole days? 

 
 Yes? --- Yes, I’d spent 13, 13, 26, 26 to be precise, 26 and 12 – 38. 
 
 38 days you spent in Paynes Find? --- Yes, that’s in a year. 
 
 Pardon? --- That’s over a whole year. 
 
 38 days over a whole year? --- Yes. 
 

In Paynes Find? --- Something like that, yes. 
 
Pardon? --- Yes, all from memory. 
…… 
 
How do you work out this 38 days again? --- I told you we had 13, 13, that’s 
26, and 12, 38. 
 
38? --- That’s off the top of my head.  
 
Off the top of your head, three trips? --- That’s all in here. 
 
Three trips in 2002? --- Pardon? 
 
Three trips in 2002? --- Four trips 
 
Four trips; so 38 is not the right answer then, is it? --- Why’s that? 
 
You have given 13, 13 and 12? --- Yes, but I’m only talking about two leases.  
I’m not referring to 65.  It’s nothing to do with me. 
 
I said how many times did you go to Paynes Find, how many days did you 
spend at Paynes Find.  I didn’t ask about 65.  I asked how many days you went 
to Paynes Find? --- I thought you were just referring to 388. 
 
Answer the question.  How many days did you go to Paynes find? --- I’ll give 
you the amount of times I was here. 
 
Yes? --- Exactly seven. 
 
Seven? --- Yes, exactly. 
 
How many days? --- Approximately 13 days a time. 
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Yet no-one saw you? --- They had not need to see me.”  (T 93-95)      

 

John Calegari said that he didn’t keep receipts for fuel or supplies because “I don’t 

need receipts.” (T96)  On being handed copies of the Form 5s lodged for M 59/64 for 

each year from 1996 to 2001, John Calegari agreed that every year the same work 

was done on the tenement but said that was “because it’s repetitious work.” (T 97)  

He agreed that he had claimed for costeaning, and the filling of costeans, in each year 

from 1996 to 2001.  John Calegari said that in September 1997 he applied to the 

Mines Department for approval to dig costeans.  However, he denied that he had not 

done the costeaning work approved by the Department as alleged in a letter dated 27 

August 1998 from a Mark Cannon, the Department’s Environmental Inspector, who 

wrote “No recent activity has occurred on these tenements in terms of your 

costeaning proposals.”  Mr Calegari said that Mr Cannon could not see the 

costeaning when he inspected the tenement because “I pushed it back and made it 

perfect”. (T101)  He said that he had not put in an application for costeaning since his 

application in 1997 because he had since done “shallow costeaning, trenches”. 

(T100)  John Calegari was taken to the condition on M 59/64 which states that 

written approval must first be obtained from the Mines Department if scrapers, 

graders, bulldozers, backhoes and other mechanical equipment for surface 

disturbance or the excavation of costeans is to be used.  He said that he hadn’t made 

application to do the work as required but insisted that he had done the work as 

disclosed in the Form 5s.    

 

John Calegari said that he had “never had any gold from those leases.”  He said he 

had worked at Paynes Find for about 20 years and it has “cost us hundreds of 

thousands of dollars, (and) never got a return.” (T102)  Later in his evidence, John 

Calegari said that he had found some gold on the leases which he now kept at the 

Commonwealth Bank.  Later again in his evidence, he said “I’d say there has been 

100 ounces found on those (leases)”. (T103)     
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When asked why he did not keep records of where sampling was carried out on the 

leases, John Calegari said “we’re astute …. miners as far as going – I know exactly 

where every spot … Because (the samples) are very minimal.  We don’t take them 

and get them assayed anymore. …  My sampler is Shane Calegari.   He does them 

with a pan.”  (T105)              

 

Photographs of M 59/64 and M 59/388 were received in evidence from John 

Calegari.  They were photographs taken of the leases after the proceedings started 

and provided little if any assistance to the court.  John Calegari claimed that they 

showed six trenches of between 100 and 150 mm depth but in my view the so-called 

trenches simply looked like some scrapings of the ground.  It was impossible to tell 

from the photographs when this scraping was done.   

           

John Calegari told the court that he had another mining lease, M 59/163, in Paynes 

Find, and that his wife also had a mining lease, M 59/155, there.  He said he prepared 

the Form 5s for these leases as well as for M 59/64, M 59/65 and M 59/388.  Initially 

he said that he did all the work on M 59/155 and M 59/163.  However, he later 

changed his evidence and said that he worked with Shane Calegari on M 59/155.  

Each of these further leases has a minimum expenditure obligation of $10,000 per 

year.    

 

When cross examined about admitting to Elaine Taylor, during a conversation about 

the Plaintiff wanting to buy M 59/388, that the Form 5 was false, John Calegari 

denied that he had said that.  

 

Defendant – Shane Calegari 

Shane Calegari is a licensed plumber and works as a contractor and part time 

employee.  Shane Calegari told the court that he had “generally travelled to Paynes 

Find once per month” for about the last 18 years.  He said that in the year 2002 he 
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“probably went to Paynes Find eleven times ….  seven, I’d say, with my father and 

four with my friend called Louie Mailey.”  He told the court: 

“During those times, yes, I worked at the Pansy which is lease 65 most of the 

time and on lease 388.  The general work that I did was just general 

prospecting.  It was just sampling, dollying, some very soft trenching, filling in 

a few existing costeans that had been there a long time because we’re only 

part-time prospectors.  We’re not heavy-duty mining people.  I own the 

machinery that I use which is a backhoe and the other necessary instruments 

that go with it.  These are just shovels and spades and hand dollies and 

sometimes a generator.  We take the drill holes and just to find samples.  Its 

just very, very grassroot prospecting. That’s about all I’ve got to say”. (T131) 

 

Shane Calegari said that Kim Cable scraped up about 20 to 30 tonnes of dirt on M 

59/388 in 2002 but he did not pay him for the work because Mr Cable owed him for 

other things.  He said that he did some sampling on his leases but did not keep written 

results of his sampling as he kept the “results of my sampling in my mind, as I know 

where they are.” (T141)  He said that he and John Calegari took their “samples back” 

– he didn’t say where – and shared their samples. (T138)  As regards the backhoe 

used on the subject leases,  Shane Calegari said that he owned the machine which 

was used for work on both his and John Calegari’s leases.  He said he did not charge 

his father for use of the machine and his father did not pay for the use of the machine.    

Shane Calegari was shown the photographs tendered in evidence by John Calegari 

and said that a number of them showed some “pushing up” and loaming.     

 

Shane Calegari was cross examined about the time he spent in Paynes Find in 2002: 

  
“COUNSEL: You say you went up 11 times in 2002?--- Around 11 times.  I 
can’t pinpoint … 

 
 And how long a period of time did you go up for? --- I think the minimum time 

would have been 4 days and maximum would have been 6. 
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Do you have another job? --- Yes. 
 
 So you had 44 days away from the metro area? --- That’s correct. 
 
 Minimum? --- Probably more. 
 

Probably more? --- Yes. 
 
All right, so 50 days away? --- I would say from the metro area, probably more 
than that. 
 
More than that? --- Yes. 
 
So how do you know?  Do you have a record of what weekends you have gone 
up there or what days you have gone up there? --- Well, if you’re asking me to 
say what records I have, my records would be that generally I go up either at 
the beginning of a month or the end of the month. 
 
That’s pretty general, isn’t it – the beginning of the month or the end of the 
month? --- Yes, but, okay, you’ve asked me, how do I know that? Because when 
I’m not conveying (sic) with my father I go out with Louie Mailey. Now, Louie 
is a very, very large bricklaying contractor and he has what they call in the 
building industry an RDO, rostered day off, and the rostered day off allocated 
with also the public holiday and the 36-hour week, so they can pinpoint 5 days 
in a row.  Now, are you aware of that?  So that’s when I travel with him, at 
those particular times. 
 
So that happens about three times a year?  --- That would happen probably 
four times a year, it would happen. 
 
You normally go up on a Friday, if you’re going up, and go back on the 
Sunday? --- Well, no, no. 
 
Because you have another job to do? --- No.” (T143) 

 

Shane Calegari said that John Calegari prepared his Form 5 for M 59/65 even though 

John Calegari did not work with him on M 59/65.  He said that in order to record 

hours for the Form 5s “our hours are divided by the time we work.” (T138)  He said 

that he and his father record hours by “how much sunlight is in the day and those 

sorts of things” and “liase on (Form 5 details) when (he) returns to the house where 

my father has an office.”  When questioned on the accuracy of his Form 5, Shane 
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Calegari said: “If you had asked me to say, is it absolutely 100 per cent accurate, the 

answer would be “no” but if it is, is it a reasonable assessment on what we do, that 

would be correct.” (T139)  He said he could not accurately apportion his time at 

Paynes Find between M 59/65 and M 59/388 but “when my father is with me we 

would be down that end down there (at M 59/64 and 65), but when I came up other 

times I was at the other end (M 59/388) more so.”  Shane Calegari said that he also 

worked on his mother’s tenement M 59/155 but said that he didn’t “do much work on 

it because I have got nobody to help me.” (T145)  When pressed on the issue, Shane 

Calegari said that he spent time working on M 59/155 and did not spend half his time 

on M 59/65 and the other half on M 59/388.  He said “Okay, so I spent 11 – I come 

up here approximately 11 times a year.  Its been a pretty general arrangement over 

the years, right?” (T147)   

 

When shown the Form 5s lodged for M 59/65 for the years ending 13 January 1996, 

1997, 1998, 1999, 2000, 2001 and 2002, Shane Calegari agreed that there were 

similarities between each report - the descriptions were similar but the number of 

days spent on each activity changed at times.  He said that the work done on M 59/65 

and M 59/388 was understated in those reports. 

 

Shane Calegari was unable to produce any records of his actual attendances at Paynes 

Find and failed to produce any independent verification of his evidence. 

 

Spencer Fogarty 

Spencer Fogarty was called to give evidence by the Defendants.  He is a prospector 

and the caretaker of M 59/64, M 59/65 and M 59/388.  Spencer Fogarty and his 

family live on a tenement held by the Defendants, for which they do not pay rent.  Mr 

Fogarty has lived in this arrangement for about three years including during the 2002 

expenditure year.   
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Mr Fogarty’s camp is 2 or 3 kms from where the Calegaris have their camp.  He said 

he saw John Calegari during the 2002 expenditure year on M 59/388 “on occasions” 

and on M 59/64 “several to half a dozen times.  I couldn’t exactly ascertain when 

(they) were there because I was never hanging around behind (them) sort of thing”.   

He said that the number of times he saw the Calegaris in Paynes Find each year 

“could vary.  I don’t, you know – half a dozen maybe.” He said he “was always 

visited by (the Calegaris) when (they) arrived usually.”  He said “I don’t particularly 

know exactly what (the Calegaris) would be up to” while they were in Paynes Find. 

(T155)   

 

Mr Fogarty said he had seen the Plaintiff drive through M 59/64 but had not 

otherwise seen him on that tenement.  He could not remember having seen Byron 

Parker either on or driving through M 59/64.  He said that he had not seen Elaine 

Taylor on any of the Defendants’ leases.  Mr Fogarty agreed that the Plaintiff and his 

witnesses could have been on the Defendants’ leases without him knowing about it. 

 

Mr Fogarty said that in late 2002 he took about four truck loads of “soil” from M 

59/388. (T158)  He said he used his own loader and truck to do this and he did not get 

paid for carting the dirt.  He said he kept any gold he found in the dirt to cover his 

expenses. (T163)  He said that at the time of taking the dirt “there was recent – yes, 

recent dirt been pushed up; a little bit of mullock dumps been moved around, and 

scraping, yes.”  (T158)   

 

Mr Fogarty said that both John and Shane Calegari worked on M 59/155.  He could 

not say whether the Calegaris spent more time on M 59/155 than on M 59/64, M 

59/65 and M 59/388:  “I couldn’t determine that because, as I say, they come up, they 

let me know they’re there, I go and see them occasionally, but the rest of the time is 

mine … I’ve got other things that I do as well”. (T162)     
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FINDINGS ON THE EVIDENCE 

 

I found the Plaintiff and his witnesses, Byron Parker and Elaine Taylor, to be reliable 

and honest witnesses.  Each of them is an experienced miner and has been living at or 

visiting Paynes Find for many years.  The Plaintiff is familiar with the subject mining 

leases and I accept his evidence that little if any work was done on M 59/64, M 59/65 

and M 59/388 in the 2002 expenditure year or indeed in the years leading up to that 

expenditure period.  The evidence of Byron Parker and Elaine Taylor was largely 

consistent with that of the Plaintiff and supported his contention that little work has 

been carried out on the subject leases.  I also accept the evidence of the Plaintiff and 

Mrs Taylor that the rate generally payable for surface mining, including metal 

detecting, is no more than about $100 per day. 

 

On the other hand, the evidence of John Calegari was vague, evasive, inconsistent 

and, in my view, incredible.  I did not find him to be a witness of truth and do not 

believe he spent the time working on M 59/64 and M 59/388 in the 2002 expenditure 

year as he claims.     

 

John Calegari claims, according to the Form 5s lodged for his leases and that of his 

wife, to have spent 72 days working at Paynes Find in the 2002 expenditure year.  

That figure allows 21 days on M 59/64, 13 days (half the claimed total) on M 59/388, 

25 days on M 59/163 and 13 days (half the claimed total) on M 59/155.  The days 

claimed in the Form 5s do not accord with the evidence John Calegari gave to the 

court, and I do not believe he has done anything like the amount of work that he 

claims on M 59/64 and M 59/388.  John Calegari’s evidence is also inconsistent with 

that of Shane Calegari with whom he said he always travelled to Paynes Find.  For 

example, John Calegari says that he was in Paynes Find for 26 days in January 2002 

whereas Shane Calegari says that he always goes to Paynes Find for between 4 and 6 

days only.  Shane Calegari said his father went to Paynes Find only 4 times in 2002 
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which, even allowing 6 days on each visit, means that, on Shane Calegari’s evidence, 

John Calegari was in Paynes Find for only 24 days in the 2002 expenditure year.   

 

I found that John Calegari’s evidence about restoring the leases each year in such a 

way that no one (including an Inspector from the Mines Department) could ascertain 

that any work had been done on those leases was incredible and, in my view, 

untruthful.  The alleged work was done on very hard ground and in an area that had 

been subject to drought conditions for some years.  If the work claimed had been 

done, it would have left scars on the surface of the lease.  

 

Despite being aware in 1997 of the need to seek approval to dig costeans and trenches 

from the District Mining Engineer, John Calegari has not sought such approval since 

1997 although he has continued to claim for costeans and trenches each year on the 

Form 5s.  In my view, he has not sought the required approval because he has not in 

fact planned to do, nor done, the work as claimed.  Even after he obtained an 

approval in November 1997, the Mines Department’s Environmental Inspector, after 

inspecting the subject leases in August 1998, found John Calegari had not carried out 

the approved costeaning work (and yet John Calegari claimed for costeaning work in 

the 1998 Form 5s).   

 

John Calegari was caught out in relation to the expenditure he claimed in the Form 5s 

he prepared for M 59/155 (his wife’s tenement).  He claimed for his work on M 

59/155 although aware that such work was not a claimable expense because he is not 

the tenement holder, and nor has he been paid for the work.  The Mines Department 

had advised John Calegari some years earlier that such work by a family member was 

not a proper expense unless paid for by the tenement holder.     

 

Shane Calegari was evasive during his evidence and often did not answer questions 

put to him.  I was left with the impression that much of his evidence was made up for 

the purposes of this litigation.  His story was at times inconsistent with that of his 
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father, although he more readily accepted the imprecision and uncertainty of what he 

was telling the court than did his father.  I do not accept that Shane Calegari carried 

out the work on M 59/65 and M 59/388 as claimed in the Form 5s lodged in the 2002 

expenditure year and also consider that the work claimed on these leases in the 

previous year was not carried out as claimed. 

 

I consider the rates used by John Calegari and Shane Calegari for surface mining, 

including metal detecting, in the Form 5s for M 59/64, M 59/65 and M 59/388 in the 

2002 expenditure year, as well as in prior years, are overstated.  That rate should be 

$100 per day.  Even if I accepted the time claimed on prospecting, which I don’t, the 

rates used in the Form 5s are inflated and adjustment brings total expenditure back to 

less than the minimum expenditure obligation in the 2002 expenditure year.   

 

John Calegari and Shane Calegari did not prove either the fuel charges or the amount 

claimed for supplies.  And neither John Calegari nor Shane Calegari advanced any 

evidence on any proposed future work on the subject leases. 

 

SUBMISSIONS OF THE PARTIES 

 

The Plaintiff 

The Plaintiff  submits that the content of the Form 5 lodged for each of M 59/64, M 

59/65 and M 59/388 in the 2002 expenditure year is false, and consequently the 

expenditure condition on each of the subject leases has not been complied with.  The 

Plaintiff points to inconsistencies and omissions in the evidence of each of the 

Defendants, in particular John Calegari, and submits that the Form 5s for the subject 

leases in the 2002 expenditure year were substantially fiction, rather than fact. 

 

Furthermore, the Plaintiff submits, the Defendants failed to prove that the rates 

charged for their work in the Form 5s lodged for M 59/64, M 59/65 and M 59/388 in 

the 2002 expenditure year equate to “wages (they) would otherwise be entitled to if 
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similarly employed elsewhere in the district”, in accordance with regulation 31 of the 

Regulations.  Therefore, the Plaintiff says, the warden cannot determine whether the 

amounts claimed meet the Regulations or not, and the expenditure claimed must be 

disallowed.  Furthermore the Plaintiff says no one would pay to have metal detecting 

done as any gold found is likely to be kept by the person carrying out that work.  In 

any event, the Plaintiff submits, there is a shortfall of expenditure.  If the rates of 

expenditure are not accepted at all, then there is a significant shortfall of expenditure.  

If only the rates for metal detecting are not accepted, then there is a less significant 

shortfall of expenditure.   

 

The Plaintiff contends he has proved a breach of the expenditure obligation in 

relation to each of the subject leases and such breach is “of sufficient gravity to justify 

forfeiture”: s 98(5) of the Act.  The Plaintiff says forfeiture is justified because there 

has been an almost total failure of expenditure.  Further, as the Defendants have been 

caught giving false evidence and lodging false Form 5s, they should be punished by 

having the leases the subject of the false testimony forfeited:  see Majeed Pty Ltd v 

Briggs & Shulda, unreported, Perth Warden’s Court, 22 February 1988.  The Plaintiff 

submits that the Defendants have failed to show any reason why forfeiture is not the 

appropriate penalty. 

 

Defendant – John Calegari 

John Calegari put little in the way of meaningful submissions to the court.  He 

submits that the Plaintiff and his witness, Byron Parker, were not in Paynes Find for 

the entire year in 2002, and that the Plaintiff and his witnesses only made 

observations of the subject leases from a vehicle on a “hot and dusty road” and 

therefore had “poor visibility” of the leases and they did not “investigate” the leases.  

He says the Plaintiff does not understand his and Shane Calegari’s way of working as 

the Plaintiff is an underground miner.  Furthermore, he says, the Plaintiff and Byron 

Parker have little understanding of a Form 5.  John Calegari submits that he did not 

object to the photographs tendered by the Plaintiff because they were incorrect.  He 
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says that the Plaintiff’s submissions are circumstantial and designed to mislead the 

court about the true facts.   

 

John Calegari submits that he has complied with the expenditure conditions on M 

59/64 and M 59/388.  He says that his Form 5s are a true and accurate record of his 

“on site” workings for 2002 and 2003.  If a breach of expenditure conditions is found 

by the court, then John Calegari submits that it is not of sufficient gravity to justify 

forfeiture. 

 

Defendant – Shane Calegari 

Shane Calegari’s submissions were brief.  He submits that the Plaintiff did not 

substantiate the time that he spent in Paynes Find in the 2002 expenditure year.  He 

says the Plaintiff’s observations of M 59/65 are limited as they could only have been 

made from a vehicle because the caretaker (Spencer Fogarty) would have prevented 

the Plaintiff from entering the lease (there was no evidence on this point from 

Spencer Fogarty, or at all).  Shane Calegari also submits that the Plaintiff has 

underestimated the time that he (Shane Calegari), John Calegari and friends spent on 

M 59/65 in 2002.  Shane Calegari submits that he has complied with the Act in 

relation to M 59/65.       

 

CONCLUSIONS          

 

For the reasons set out earlier, I consider that much of the content of the Form 5s for 

M 59/64, M 59/65 and M 59/388 in the 2002 expenditure year is false.  In my view at 

least three quarters of the work claimed to have been done in the Form 5s was not in 

fact carried out.  Both John Calegari and Shane Calegari were in Paynes Find on far 

fewer occasions in 2002 than admitted in court.  On those occasions when they were 

in Paynes Find, little of their time was spent working on M 59/64, M 59/65 and M 

59/388.  Furthermore, and for the reason that the majority of the work claimed has 

not been carried out, I also consider that the Form 5s lodged for M 59/65 and M 
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59/388 in the 2001 expenditure year and for M 59/64 in the 1997, 1998, 1999, 2000 

and 2001 expenditure years are also false.   

 

The shortfall of expenditure in the 2002 expenditure year on each of M 59/64, M 

59/65 and M 59/388 was significant, and in my view substantially more than $5,000.  

There was also a substantial shortfall in the expenditure obligation on M 59/64, M 

59/65 and M 59/388 in prior year.  I am satisfied that there is a prima facie case for 

forfeiture of M 59/64, M 59/65 and M 59/388 on the basis of the Defendants non-

compliance with the expenditure conditions in the 2002 expenditure year.   

 

The issue arises as to whether the non-compliance is of sufficient gravity to justify 

forfeiture.  Relevant to this issue, in Craig v Spargos Exploration NL, unreported, 

Kalgoorlie Wardens Court, 22 December 1986, Warden Reynolds made the 

following observation: 

 “Subsection 98(5) thus impresses upon the warden the necessity of 

considering, not only the non-compliance and the facts directly bearing upon 

it, but also the events leading up to the non-compliance, the conduct of the 

parties and actual and potential consequences of the non-compliance and of 

the forfeiture sought, having regard throughout, to the object and policy of the 

Act.  The whole policy of the Act is that a tenement holder unable to explore 

for or exploit mineral resources of a tenement should give way for some person 

to do so.  The Act encourages exploration and mining activity and discourages 

a tenement holder from going to sleep on his rights and obligations.” 

 

Forfeiture must be considered “in the circumstances of the case” to be of sufficient 

gravity to justify forfeiture: s 98(5) of the Act.  The extent of the non-compliance by 

the Defendants in terms of the shortfall in expenditure is significant, and in each case 

greater than $5,000 or the maximum amount of any financial penalty that could be 

imposed under s 98 (4) of the Act.  The shortfall has been determined after finding 

that the Form 5 lodged in the 2002 expenditure year for each of M 59/64, M 59/65 
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and M 59/388 falsely reflects that the expenditure condition on the subject lease has 

been met.  The Defendants have a history of lodging false Form 5s.  The subject 

leases are not being worked as envisaged by the Act and neither John Calegari nor 

Shane Calegari have offered any evidence of proposed future work on the leases.   

 

Keeping in mind the purpose of the Act, the significant extent of the shortfall in 

expenditure (which in each case is greater than any financial penalty that may be 

imposed) and the nature of the non-compliance (after determination of false claims of 

expenditure), I consider that that the non-compliance is of sufficient gravity to justify 

forfeiture of M 59/64, M 59/65 and M 59/388.  I do not consider that this is a case 

where it is appropriate to impose a financial penalty pursuant to S 98(4) of the Act.  

       

 

RECOMMENDATION 

 

I recommend the forfeiture of Mining Lease Nos. 59/64, 59/65 and 59/388.  
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