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REASONS FOR DECISION  
 
Permit to Enter and Notification Requirements 

1. This is an Application by Pilbara Iron Ore Pty Ltd, pursuant to 

section 30 of the Mining Act 1978 (WA). 

 

2. Pilbara Iron Ore Pty Ltd wish to mark out Miscellaneous 

Licences over land subject to the Native Title Claims bought by: 

a) the Nyiyaparli Native Title Claims; and  

b) the Innawonga, Bunjima and Nlapaili Native Title Claim. 

 

3. Sub-section 1 of Section 30 of the Mining Act 1978 (WA). States 

that “a person who desires to enter on any private land to search 

for any mineral or to mark out a mining tenement may apply in 

writing to a Warden for a permit to enter on the private land”. 

 

4. Section 30(2) defines the form of the application. 

 

5. Section 30(3) provides that: 

 “a warden, on being satisfied that an application made under sub-

section (1) is made in good faith may grant a permit in writing to 

enter on the private land concerned…” 



 

 Section 31 requires the holder of the permit to give notice to the 

owner and occupier. 

 Section 31(1) provides that: 

 “the holder of a permit issued under Section 30….shall hand a 

copy of the permit to the occupier of the private land over which 

the permit has been granted on the first occasion that the 

holder…enters upon the land after the issue of the permit, but if 

the occupier is not present on the private land on that occasion the 

holder of the permit shall- 

a) on entering the land on that occasion place a copy of the permit in 

a prominent position on the occupier’s dwelling or in a prominent 

position at the main entrance to the land if no such dwelling is 

situated on the land and: 

b) in any event, within 48 hours of his first entering the land after 

the issue of the permit  shall cause a copy of the permit to be sent 

by pre-paid registered post to the occupier at his last known place 

of abode or business.” 

 

6. Section 31 requires the permit holder to give notice to the owner 

and occupier.  

 

7. Section 31 (3) provides that: 



 

 “when none of the owners of any private land is also in 

occupation of that land the holder of a permit granted over that 

private land shall cause a copy of the permit to be sent, within 

48hours of his first entering the land after the issue of the permit, 

by pre-paid registered post to one of those owners at- 

a) in the case of the owner which is a body corporate the registered 

office of the body corporate. 

 

8. Section 32 deals with the rights conferred by a permit. 

 

Section 24 MD Native Title Act 1993 (Commomwealth) 

9. This states: 

 “The Native Title Holders, and any registered Native Title 

Claimants in relation to the land or waters concerned have, the 

same procedural rights as if they would have in relation to the act 

on the assumption that they instead held ordinary title to any land 

concerned and to the land adjoining or surrounding any waters 

concerned.” 

 

10. The Applicant’s for the grant of the permits applied pursuant to 

Section 30 of the Mining Act. They maintain that the Native Title 



 

Claimants are in the same position as an owner or occupier of 

private land.  

 

11. If however the Native Title Claimants are not the holders of 

private land within the definition of the Mining Act then no 

obligation arises under the Act for the issue of a permit.  

 

12. In respect to the Applicants request for the grant of a permit 

Section 104  

 (sub-section 3) of the Mining Act provides that: 

 a person shall not enter on any private land for any purpose 

referred to in Sub-section 1 (marking out) unless he does so 

pursuant to a permit issued under Section 30. 

 

13. Section 28 of the Mining Act provides that: 

 A person shall not enter or remain upon the surface of any private 

land for any other purposes of this Division or those specified in 

Section 104 (1) unless he- 

a) is the owner in occupation of the private land or: 

b) is authorised to do so, by a permit issued by the warden under 

Section 30, or by any other provision of this act, or by virtue of a 

Mining tenement. 



 

 The expression “private land” is defined in Section 8 of Mining 

Act and by its term does not include claimed Native Title land.  

 

14. It is wrong to approach this question as one of whether a 

registered Native Title Claimant is to be equated for all the 

purposes under the Mining Act as if “owner and occupier of 

private land.” The provisions of the Mining Act themselves do 

not and cannot apply to the applicant in respect of the Application 

before the Warden. 

 

15. On the face of recent decisions there appears to be a divergence 

of opinion between the decisions of Warden G. Calder SM in the 

decision of BHP Billiton Pty Ltd –v- Karriyarra Native Title 

Claimants (2005 WAMW 22) and the decision of Warden S. 

Richardson SM in Dodsley Pty Ltd –v- Applicants for the 

Thudgari Native Title Claim (2003 WAMW 14). 

 

16. In this regard I agree with the decision of Warden Richardson in 

Dodsley where in she said, “ although the Act requires an 

applicant to mark out the land in a prescribed manner before 

making an application for a Miscellaneous Licence, that pre-

condition of marking out is not part of the act of the grant of a 



 

Miscellaneous Licence to the applicant. Marking out may take 

place and yet no application for a Miscellaneous Licence need 

necessarily follow.” 

 

17. The Warden goes on to say in paragraph 1 of that decision “the 

act of marking out does not provide an applicant with rights or 

interests in the marked out land.” Nor does the marking out of 

land change or affect the rights and interests of the owner and 

occupier of the land. Marking out is simply an act, which satisfies 

the administrative requirement of the Act and is essentially 

carried out for the purpose of delineating a proposed tenement. 

 

18. If the act does not affect Native Title then, in accordance with 

Section 24 AA of the Native Title Act, it is not a future act. 

 

19. Accordingly I find that the Native Title Claimants are not the 

holders of private land nor is the act of marking out a future act. 

 

20. I further find that in considering the position of a free-hold title 

holder under the Mining Act, the requirement to obtain a permit 

to enter private land is merely a condition precedent which must 

be complied with by the Mining Title applicant before the title 



 

can be granted, rather than a procedural right enjoyed by the 

private land holder. 

 

21. On that basis, when one comes to apply the free-hold equivalent 

test under Section 24 MB (6A) of the Native Title Act, a Native 

Title Party should not be afforded any such right to enter, that is 

there is no need for a permit to enter.  

 

22. The definition in Section 8 of the Mining Act does not include 

land subject to Native Title, and thus the act of entry onto land for 

the purpose of marking out. 

 

23. The obligation of an applicant to obtain a permit to enter private 

land is not a procedural right that the holder of private land 

enjoys. An entry permit granted by the Warden is only given to 

the owner upon entering the land to mark out, or later sent by post 

if the owner is not present at the time of entering the land to mark 

out. 

 

24. With respect to the submission made on behalf of the applicant’s 

for the permit in paragraph 5 of the covering letter forwarded to 

the registrar’s office by Damon Edwards, Tenement Manager, I 



 

find that the Native Title Claimants should not be considered to 

come within the definition of holders or parties interested in 

private land for the purposes of marking out a Miscellaneous 

Licence and therefore there is no need for a permit to enter to be 

granted by the Warden under these circumstances. 

 

 

Dated the 20 July 2005. 

Warden D R V TEMBY 

Karratha Warden’s Court 
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