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On 1 March 2005, Donald William Davis (“the Applicant”) lodged an Application for 

Restoration of Mining Lease 52/638 (“the Application”) in accordance with section 

97A of the Mining Act 1978 (“the Act”).  The Application was lodged with the 

Mining Registrar at Meekatharra. 

 

The Applicant was the registered holder of Mining Lease 52/638 (“M 52/638”) when 

on 17 February 2005 the lease was forfeited by the Minister for State Development 

for failure within the 30 day period prescribed by s 97(6) of the Act to pay a penalty 

of $60 imposed for late payment of rent.  There is no objection to the restoration of M 

52/638 and thus no prejudice to any other party should the tenement be restored.  

 

The Applicant was advised by letter dated 9 November 2004 of the Minister’s 

intention to forfeit M 52/638 unless rent owing was paid by 10 December 2004.  The 

required rent was paid by the Applicant on 7 December 2004.  However, as the 
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Applicant’s payment on 7 December 2004 was late, on 18 January 2004 the Minister 

imposed a penalty of $60 on M 52/638 payable within 30 days.  

 

The letter advising the Applicant of the penalty and time for payment was posted to 

him at his post box in Newman on 18 January 2005.  The Applicant says he did not 

receive the letter.  There is no confirmation of delivery advice showing that the Mr 

Davis either signed for or picked up the letter.   

 

The Applicant operates a business in Newman called Resource Plumbing and Gas 

which among other things supplies sand.  This sand is, and has been for 8 years, 

mined from M 52/638.  The Applicant says that forfeiture of M 52/638 has stopped 

his supply of sand and, if the forfeiture was to be permanent, would leave the town of 

Newman with only one supplier of sand.   

 

A Form 5 lodged for M 52/638 for the year ending 1 September 2004 discloses total 

expenditure on the lease in that year of $15,640.   The ongoing development of a 

tenement envisaged under the Act by imposing a minimum sum of annual 

expenditure – as required to be disclosed in the Form 5 – was carried out on M 

52/638 in the 2004 year.     

 

Section 97A of the Act provides that “where a mining tenement is forfeited ….. a 

person who was, immediately prior to the forfeiture, the holder of the tenement 

concerned may apply to the warden for the mining tenement to be restored to him and 

the forfeiture cancelled”: s 97A(1).  As M 52/638 was forfeited by the Minister, the 

warden’s function in this case is to hear the application in open court and to 

recommend to the Minister whether the tenement should be restored: s 97A(5) & s 

97A(7)(b).   

 

Under s 97 (5) of the Act, the Minister may, as an alternative to forfeiture of the lease 

for late payment of rent, impose a penalty upon the lessee.  Relevantly by s 97 (6), 
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unless any such penalty is paid “within 30 days of written notice of the penalty being 

given by the Minister to the lessee”, the “lease is thereby forfeited”.  I accept that in 

this case the Department on behalf of the Minister tried to provide the Applicant with 

written notice of the penalty.  However, I also accept that the Applicant did not 

receive that written notice, and accordingly was not placed in a position whereby it 

could pay the penalty and avoid forfeiture.       

 

The Act is silent on the criteria that should be taken into account by a warden in 

considering an application for restoration.  However, in BRGM Nominees Pty Ltd v 

Christopher James Hake, Malcolm Saggers & Steven Grabham, delivered on 26 

October 1988 in the Kalgoorlie Warden’s Court, Warden Reynolds suggested a 

number of criteria for considering such application.  With respect, I agree with those 

criteria and apply them in my consideration of this case.   

 

In BRGM Warden Reynolds considered an application for restoration after forfeiture 

for breach of a covenant to pay rent and observed: 

 “Without wishing to be exhaustive it seems to me that consideration (by a 

warden) should be given to the explanation for the non-payment of rent, the 

degree of the lack of care, if any, on the part of the holder (of the tenement) in 

attending to the payment of the rent and the existence of any special 

circumstances”. (at page 3) 

 

Warden Reynolds went on, at page 4: 

 “When determining whether any special circumstances exist, the Court should 

give consideration to the length of time that the holder had held the tenement, 

the expenditure incurred in any years prior to the date upon which the rent 

became payable, whether the holder had delineated an ore body, whether the 

holder had caused the necessary arrangements to be made for a mining 

operation to commence, whether the holder was actually carrying out a mining 

operation on the tenement, the size of any planned mining operation or existing 
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mining operation and generally the prejudice that would be suffered by the 

holder if the tenement was not restored.”  

 

In my view the Applicant’s explanation for the failure to pay the $60 penalty – that is, 

that the Applicant failed to receive the written notice of the penalty - which 

explanation does not show any substantial lack of care, together with the special 

circumstances that the Applicant met the minimum required expenditure in the 2004 

year, has a history of carrying out mining operations on M 52/638, and would suffer 

prejudice if the forfeiture is maintained, favours the restoration of the M 52/638 to the 

Applicant.        

 

For the reasons given above, I recommend to the Minister that the forfeiture of 

Mining Lease 52/638 be cancelled and that Mining Lease 52/638 be restored in 

favour of the Applicant.               
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