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CALDER M: 

THE PROCEEDINGS 

1  DFD Rhodes Pty Ltd ("the Applicant") has made application for the 
grant of prospecting licences 47/1429 and 47/1432 ("the applications").  
Objections to the applications have been lodged by FMG Pilbara Pty Ltd 
("the Objector"). As originally lodged, each objection set out three 
grounds for objection.  At the commencement of the hearing before me 
Counsel for the Objector said that he had received instructions to object 
only pursuant to ground 2.  Ground 2 of the objections says: 

"In the event that the ground was open for mining (which is not 
admitted) the Application relates to the same ground as is the 
subject of ELA 47/(1440 or 1442 as the case requires) and 
cannot be granted until the Minister has considered 
ELA 47/(1440 or 1442 as the case requires) pursuant to 
Clause 1(6) of the Second Schedule to the Mining Act 1978." 

 

3  The only evidence before me was tendered by consent and consists 
of three uncertified mining tenement register searches for exploration 
licences (applications) 47/1440, 47/1441 and 47/1442, together with a 
letter from the Department of Industry and Resources to the Applicant 
dated May 2005 and a copy of Temporary Reserve register number 32 in 
respect of Temporary Reserve 3156H ("the Reserve"). The Minister has 
refused application E47/1441. That is shown in the register search to have 
occurred on 26/04/2005. 

4  It is common ground between the parties that all of the land the 
subject of both applications by the Applicant falls within the Reserve.  It 
is also common ground that the Reserve was granted pursuant to the Iron 
Ore (Mt Goldsworthy) Agreement Act 1964 (WA) ("the Agreement Act"), 
and that the Reserve has, at all material times, been in existence and has 
included the land the subject of the applications.  I proceed for purposes 
of these reasons upon the basis that such is the case. 

SUBMISSIONS 

The Objector 
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5  On behalf of the Objector it is submitted that the Agreement Act does 
not exclude from operation in respect of the land the subject of the 
Reserve the provisions of the Mining Act 1978 (WA) ("the Act").  
Reference is made to subcl 8(5a) of the Agreement made pursuant to the 
Agreement Act.  That subclause says that during the currency of the 
Agreement made under the Agreement Act the State shall not register any 
mining tenement under the Act by which any person other than a party to 
the Agreement will obtain any rights to mine unless the Minister 
determines that such mining is not likely to unduly prejudice or interfere 
with the operations of the parties to the Agreement.  Counsel has then 
referred to the provisions of subcl 1(1) of the Second Schedule to the Act 
- the transitional provisions - which says that any land that is temporarily 
reserved from occupation under the repealed Act (ie, the Mining Act 
1904) immediately before the commencement date of the Mining Act 
1978 (ie, 1 January 1978) shall continue to be so reserved on and after the 
commencement date until the reservation of the land is cancelled by the 
Minister by instrument in writing under his hand.  It also says that while 
the land is so reserved a mining tenement shall not be granted under the 
Act in respect of the land without the consent in writing of the Minister. 

6  Subclause 1(6) of the Second Schedule says that s 105A of the Act 
does not apply and never has applied to an application for a mining 
tenement under the Act in respect of any land that continues or continued 
to be temporarily reserved from occupation by virtue of subcl 1(1). 

7  Section 105A says (where relevant): 

  

(1) Subject to section 111A, where more than one application 
is received for a mining tenement (other than a 
miscellaneous licence) in respect of the same land or any 
part thereof, the applicant who first complies with the 
initial requirement in relation to his application has, 
subject to this Act, the right in priority over every other 
applicant to have granted to him in respect of that land or 
part the mining tenement to which his application relates. 

(2) In subsection (3) 'applicant' means an applicant for a 
prospecting licence, exploration licence, mining lease or 
general purpose lease. 

(3) Where in respect of any land the warden is satisfied that 
2 or more applicants complied with the initial 
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requirement in relation to their applications at the same 
time, priority shall, unless written agreement is 
concluded by the applicants and lodged at the office of 
the mining registrar within the prescribed time, be 
determined by ballot conducted by the warden in open 
court on a date to be determined by the warden and 
notified to the applicants. 

(4) In this section a reference to compliance with the initial 
requirement in relation to an application is a reference - 

(a) in the case of an application for an exploration 
licence, to lodging that application at the office of 
the mining registrar; 

 …” 

8  Counsel submits that because, pursuant to subcl 1(6) of the Second 
Schedule, s 105A does not apply to land that is temporarily reserved from 
occupation, there is no right in priority in an applicant who first complies 
with the initial requirement to have granted his application.  The 
applications 47/1429 and 47/1432 were both lodged on 16 June 2004, at 
the same time, at the Mining Registrar's office at Karratha.  The mining 
tenement register searches that were lodged in respect of exploration 
licence applications 47/1441 to 1442 show that those applications were all 
lodged by Objector on 19 July 2004.  The search in respect of 
application 47/1441 shows that the application was refused on 26 April 
2005.  It is submitted on behalf of the Objector that, as 105A of the Act 
does not have application because of the provisions of cl 1 of the Second 
Schedule to the Act, then applications 47/1429 and 1432 by the Applicant 
should be ultimately dealt with at the same time as applications 47/1440 
and 1442 by the Objector and an assessment of their relative merits form 
part of the Warden’s report and recommendation in respect of 47/1429 
and 1432.  It was also submitted by counsel that at the hearing of those 
applications the Objector should be able to cross examine the applicant’s 
(ie, Rhodes) witnesses and call its own witnesses to demonstrate that the 
objector is a more suitable applicant to be granted tenements than is the 
applicant Rhodes. It is said that the non-application of the provisions of 
s 105A has the effect that, even though the Objector was second in time in 
lodgment of its applications, it has an entitlement to have its applications 
considered at the same time as the prior applications of the Applicant. 
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9  Counsel says that the decision in the matter of Wesfarmers Coal 
Limited v Karl James Potter (Perth Warden's Court 20 April 2000) is 
authority for the proposition that even where a temporary reserve has been 
granted pursuant to another act of Parliament the Mining Act 1978 still has 
application and the Warden has a role to play where application is made 
for a tenement to be granted over the same ground as is the subject of the 
temporary reserve and any objection is lodged to any such application. 

The Applicant 

  
10  Counsel for the Applicant began his submissions by noting that 

although the temporary reserve continues to exist, no person has any 
present right of occupancy to it, the right of occupancy having expired on 
17 January 2003, as is noted on the copy document that was tendered 
before me (exhibit 5).  It continues, however, as a Ministerial temporary 
reserve.  It is submitted that, therefore, no person has any current rights 
pursuant to the Agreement Act in respect of that temporary reserve which 
need be taken into account by me in these proceedings.  Mr Lawton 
concedes the correctness of those submissions.  I proceed upon the basis 
that they are correct. 

11  Mr Gentilli submits that the Objector in the present case is saying 
nothing more than that it has a competing application. He says that to be 
valid an objection must contain some proper reason why the Applicant's 
application should not be granted; either non-compliance with the Act or a 
public interest circumstance, for example.  It is said, in effect, that the 
Objector’s notices of objection simply do not disclose a valid objection.  It 
is argued that it is not appropriate for a Warden to conduct a hearing and 
to make a recommendation that would, in effect, be based upon a 
submission from each party that that party, for a variety of reasons, is a 
more suitable applicant and therefore should be granted tenements over 
the subject land.  Counsel notes that although the Minister, through the 
Department, was aware that the Objector's application for the grant of 
E47/1441 was in competition with the applications now before me, the 
Minister, nevertheless, proceeded to deal with the application for 47/1441 
and refused it.  The searches for applications E47/1440 to 1442 indicate 
that no objections were lodged to the grant of those three tenements.  As 
Mr Gentilli said, the Minister has already dealt with application 47/1441.  
He has done that without apparently taking into account competing 
application 47/1430. 
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12  In relation to s 105A of the Act, it is submitted that although that 
section does not apply to land the subject of the temporary reserve, 
because of subcl 1(6) of the transitional provisions, nevertheless it is the 
case that there is, within the legislation, no alternative direction given to 
the Minister as to how the Minister should deal with competing 
applications for the grant of mining tenements over land which is 
temporarily reserved and in respect of which no right of occupancy is in 
force.  It is said by the Applicant that the Minister is left with a wide and 
relatively unfettered discretion as to how he will finally determine the 
competing applications.  It is suggested that, for example, the Minister 
could simply decide that the first application should be given priority or, 
alternatively, that he could assess the competing applications on a 
particular basis, for example, the relative capacity of the respective 
applicants to (from the point of the State) best exploit the subject land and 
comply with all the requirements of the legislation in respect of any 
tenement that is granted. 

13  The submission of the Applicant is that the objections should be 
dismissed because they are not valid objections.  It is said, in effect, that 
the objections do not raise any issue that can be properly examined by a 
Warden.  In that regard reference is made to what was said by 
Warden Richardson M in the matter of AXG Mining v Phillips [2004] 
WAMW 15 where the Warden said: 

"Having considered the bare grounds of objection and in the 
absence of any argument or evidence in support of the objection 
I am unable to find that the objection relates to a matter or 
matters of public interest such that the ground should not be 
disturbed or that the exploration licence should be refused." 

14  In that case the Warden had before her an objection that simply 
stated that the area the subject of the tenement application had "… places 
of cultural significance to me and AXG has not attempted to identify these 
as it is required under both the Aboriginal Heritage Act and the Mining 
Act".  The Warden dismissed the objection. 

CONCLUSIONS 

15  Pursuant to s 57 of the Act, the grant of an exploration licence is a 
matter within the sole discretion of the Minister.  The Minister also has 
the power under s 111A of the Act to terminate or refuse any application 
for the grant of a mining tenement where he is of the opinion that for 
reasonable grounds in the public interest the land should not be disturbed 
or the application should not be granted.  The only role a Warden plays in 
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the procedure whereby the Minister finally determines grant or refusal of 
an application for an exploration licence is where the Warden makes a 
report and recommendation to the Minister following a hearing in open 
court but only where there is an objection to the grant of the application.  
In the present case, the Objector does not rely upon any alleged 
non-compliance with the provisions of the Act or Regulations.  It is not 
alleged that, pursuant to subs 57(3) of the Act, there should be no 
recommendation of grant because the Applicant is not able to effectively 
explore the land in respect of which the application has been made.  All 
that the objections now say is that the applications by the Applicant relate 
to the same ground as is the subject of a later application made by the 
Objector for the grant of a tenement and that they therefore cannot be 
granted until the Minister has considered the subsequent application 
pursuant to subcl 1(6) of the Second Schedule to the Act.  In argument 
Mr Lawton, on behalf of the Objector, said that at a hearing of the 
applications of the Applicant his client would probably present arguments 
to the effect that the applications of the Objector were "better" 
applications, that it would be in the interests of the State to grant the 
Objector's applications and to refuse those of the Applicant.  It was said 
that it would be sought to identify criteria as to how I, sitting as a Warden, 
should evaluate the competing applications.  Evidence would be produced 
as to what the Objector proposed to do, presumably in respect of planning, 
exploration and expenditure, if its applications were granted. I note that, 
in subs 105A(1), applications for miscellaneous licences are expressly 
excluded from the operation of the provisions of s 105A. That could have 
the consequence that where there are competing applications for grant a 
Warden may, as between the competing parties, have to make a choice 
that takes into account relative merit. In Western Reefs Ltd v Eastern 
Goldfields Mining Co Pty Ltd (Sup Ct of WA, FC, 17 Jan. 1990: Lib 
8015), after discussing how a Warden may otherwise distinguish between 
competing applications, Brinsden J said (11) that where there was no 
other point of relevant distinction between competing applications for the 
grant of a miscellaneous licence then: “…the decision of the Warden 
would have to be based on which application he perceived as best 
promoting the objects of the Act in the promotion of mining in the public 
interest. Thus in my view s.105A by excluding a miscellaneous licence 
from its provisions strongly suggests that an application for a 
miscellaneous licence may involve the Warden in considering the merits 
of the application…”.  I am of the view that it was not being suggested by 
Brinsden J that in undertaking such an assessment a Warden should, or 
that it would be proper for a Warden to, receive evidence or submissions 
or make findings about and to base the Warden’s decision upon general 
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government policies concerning mining and the administration of the Act. 
His Honour’s reference to the objects of the Act I understand to be a 
reference merely to those objects that arise from a proper interpretation of 
what the Act says.   In my opinion what Brinsden said in Western Reefs is 
not authority for a proposition to the effect that in the case of competing 
applications for an exploration licence over a temporary reserve the 
Warden should embark upon a consideration of the relative merits of the 
competitors 

 

16   In my opinion, there would be inappropriate and, in any event it 
would serve little (if any) purpose for me to hear evidence and 
submissions of the type outlined by counsel on behalf of the Objector.  All 
of the matters in respect of which the Objector would seek to produce 
evidence and make submissions are matters that would go solely to 
government policy concerning the administration and implementation of 
the Act.  A Warden has no role to play in respect of such policy.  
Government policy of that nature is not the same as legislative policy that 
emerges from the manner in which legislation is drafted and which is a 
necessary part of the interpretation of any legislation. It is also different to 
the expressions of policy that may appear in published authorised 
Ministerial guidelines and which may be considered by a Warden in 
determining matters that are before the Warden (see Morellini -v- IPT 
Systems Ltd [2003] WAMW 3). 

17  In my opinion, the effect of subcl 1(6) of the transitional provisions 
is that the Minister, in considering both the applications of the Applicant 
and of the Objector for the grants of tenements over land that is 
temporarily reserved, has a very broad discretion as to whether or not any 
of the applications will be granted, as to whom any such grants will be 
made and the conditions upon which any such grants are made.  The 
Minister is bound to apply the policies of his government.  The 
government in turn has an extremely broad discretion as to matters of 
policy in the implementation of any legislation, including the Act.  Any 
such policies must, of course, comply with the law, written or otherwise.  
Concerning the manner in which the Minister may exercise his discretion 
in relation to the applications of the Applicant and the Objector, I have no 
knowledge or guidance whatsoever.  There are, in my opinion, no useful 
criteria that can be drawn from the legislation to guide me on such matters 
of policy as the Minister would be entitled to bring to bear in exercising 
his statutory discretion in ultimately determining all of the applications by 
both parties, and, in particular, in the context of the present case, the 
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applications of Rhodes that are now before me.  I do not, for example, 
have any idea of what policies the government, through the Minister may 
have or how such policies would be applied.  Even if the Applicant or the 
Objector was able to put before me evidence of such matters, I do not 
consider that it would be appropriate for me to make any recommendation 
to the Minister arising therefrom.  In the final analysis, it is the Minister 
who knows what the applicable policies are, it is the Minister who knows 
how those policies will be applied and, in any event, it is open to the 
Minister, on behalf of the government, to at any time change such policies 
or the ways in which those policies are implemented. It is not the role of a 
Warden to purport to direct or to advise the Minister, in the form of a 
report and recommendation or otherwise, upon matters such as the 
implementation of government policy. 

18  It is within the discretion of the Minister to receive submissions, both 
as to matters of fact and law, from interested persons in relation to 
applications for and objections to the grant of mining tenements.  It is well 
established as a matter of law in this State that a Minister, in exercising 
his discretion in that way, is bound to extend procedural fairness to 
persons who are involved in such a process being undertaken by the 
Minister.  It would be open to the Minister to receive submissions 
concerning the exercise of his discretion in relation to an evaluation by the 
Minister of the relative merits of competing applicants in the context of 
government policies.  In such a context the Minister may properly identify 
matters of significance to him but which may not be known by a Warden 
or even by the parties who may appear before the Warden.  Concerning 
the issue of procedural fairness in the determination of an application for 
the grant of a tenement where there is objection to such grant, while it is 
the case that the hearing in open court by a Warden of applications and 
objections is an appropriate forum in which procedural fairness may be 
extended and be seen to be extended, nevertheless, it is relevant, in the 
context of the matters now before me, that the final determination of the 
respective applications of both parties rests with the Minister as does both 
the obligation and the capacity to extend procedural fairness. 

19   I have been invited by counsel for the Applicant to dismiss the 
objections upon the basis that they are not valid.  It is said that to be valid 
an objection must contain some proper reason why the application should 
not be granted.  I agree with that as a broad proposition.  In the present 
case, it cannot be said that the objections do not contain a reason why the 
applications should not be granted.  What is in essence being said, in my 
opinion, in each of the objections is that the Minister should not grant the 
Applicant's applications because there are two other competing 
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applications by the Objector over the same ground which should be 
considered by the Minister in conjunction with the Minister giving 
consideration to the applications of the Applicant and that the Minister 
should determine that it is the Objector and not the Applicant that should 
be granted tenements over the ground applied for, thus leaving no ground 
available to be granted to the Applicant .  It is implicit in the objections of 
the Objector, and is consistent with the submissions of counsel on its 
behalf before me, that the Objector would say that for reasons of policy 
the Minister should grant the Objector's applications and refuse those of 
the Applicant.  In my opinion, that is a legitimate matter of objection, 
particularly in a case such as this where s 105A has no application. It 
should also be borne in mind that in Hot Holdings v Creasy (1995) 
185CLR 149 Brennan CJ, Gaudron, Gummow JJ said (169) that the view 
that the right in priority in S.105A is no more than a right to grant if there 
are competing applications and 'all things are equal' and the Minister 
therefore has to consider all applications and simply bears in mind that 
one was first in time, appears to be preferable to the view that the 
applicant with priority is entitled to have the Minister deal with that 
application without regard to competing applications and only considers 
subsequent applications if the first one fails for some reason. They also 
said, however, that for the purposes of the present appeals it was not 
necessary to decide this issue.  In their joint judgement, Dawson and 
Toohey JJ said (178): 'Given the very clear statement of the power of the 
Minister to grant or refuse an application, it is hard to see that S.105A 
does more than give the applicant who first complies with the initial 
requirement a factor in his favour which the Minister cannot ignore, any 
more than he can ignore any other relevant consideration, but which does 
not preclude the Minister from refusing the application or acceding to 
another. The provision does no more than give the applicant who first 
complies a right to have that application considered in priority to other 
applications. Vague and inconclusive though this proposition may be, we 
are unable to extract greater precision when the Act is read as a whole”. 
It appears to be arguable that even where s 105A does apply an objection 
could still be made upon the basis that an applicant who first complied 
with the initial requirement should be refused grant and that a later in time 
competitor for the same ground should be granted a tenement over the 
area sought by the person who first complied. Although the lodging of an 
objection has the consequence that the Warden must conduct a hearing of 
the tenement application before the Minister may finally determine it, the 
application remains an application to the Minister and, in my opinion, the 
objection is thus an objection made to the Minister.  The objection is not, 
and cannot be, an objection merely to the Warden because the Warden has 
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no power to refuse or grant an exploration licence.  The objection is a 
notification to the Minister that there is a person who considers that for a 
specified reason the tenement should not be granted.  For that reason it is 
and has been my view that it is only in very limited circumstances that a 
notice of objection may be struck out or dismissed by a Warden.  An 
example is the objection that Warden Richardson dealt with in AXG 
Mining (supra). (See also Quartz Water Leonora Pty Ltd v Ashwin 
(1999) Vol.14, Fol. 8. Also Synergy Equities Group Ltd-v- Morellini 
[2003] WAMW 21) 

 
  
20   The hearing of an objection by a Warden is part of the "filtering" 

role of a Warden in a matter before the matter reaches the Minister.  The 
hearing is a means whereby the Minister is made aware of the evidence 
and submissions and arguments of the parties and of the Warden's 
conclusions of fact and law related thereto.  It is also a means whereby a 
Warden may exclude material that is not relevant to the final 
determination of the Minister.  It is also a means whereby the Warden 
may  decide that a person who has lodged a notice of objection should not 
be given an opportunity to be heard.  The Minister may, of course, 
ultimately decide that it is appropriate that the Minister hear such a person 
before finally determining the application.   The Minister is not bound  by 
any refusal of a Warden to give a person who has lodged a notice of 
objection an opportunity to be heard. 

21  There are no criteria set down in the Act or the Regulations 
concerning how the Warden should exercise the discretion given by 
subs 59(4) to deny an opportunity to be heard to a person who has lodged 
an objection.  It is, in my opinion, however, proper for a Warden to ask 
whether or not the giving of such an opportunity would achieve any 
purpose at all, bearing in mind the provisions of the Act and Regulations 
and the requirements of procedural fairness.  It will also be appropriate for 
a Warden to take into account in exercising the discretion the practice of 
the Minister in receiving submissions from interested persons 
independently of and subsequent to any hearing before a Warden in open 
court. 

22  I am of the opinion that this is not a case where it would be proper 
for me to dismiss the Objector's objections.  I consider, however, that it is 
a case where I should not give the Objector an opportunity to be heard.  
As I have already said, I consider that to do so would be an inappropriate 
and pointless exercise.  I consider that it would be entirely inappropriate 
for me to hear evidence concerning the purported relevant financial and 
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technical and other capabilities of the parties  and to then, on the basis of 
my opinions in that regard and my view as to who is the ‘best” applicant, 
recommend grant or refusal of any tenement to either party.  I have 
already expressed my views leading to that conclusion. For all of the 
above reasons I refuse to dismiss the objections, however, I refuse to 
allow the Objector to give evidence or to make submissions in relation to 
the sole remaining ground of objection in each case. 
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