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TEMBY SM: 

INTRODUCTION 

1  On 23 March 2005 in Karratha Mining Warden's Court the hearing 
of these proceedings commenced. 

2  This was the initial hearing of two miscellaneous licence applications 
and five objections to the two licence applications.  The Applicant for the 
miscellaneous licences was Pilbara Iron Ore Pty Ltd.  Those applications 
were L47/132 and L47/134.  Both of those applications were objected to 
by BHP Billiton Minerals Pty Ltd and Hancock Prospecting Pty Ltd. 

3  The objections made by BHP Billiton Minerals Pty Ltd to 
application 47/134 were numbered KR46/034, KR43/145 and BHP 
Billiton Minerals Pty Ltd also objected to application 47/134 by 
objections numbered KR15/045 and KR16/045. 

4  Hancock Prospecting Pty Ltd objected to miscellaneous licence 
application 47/132 by objection numbered KR48/034 and Hancock 
Prospecting Pty Ltd objected to miscellaneous licence application 47/0134 
by objection numbered KR14/045. 

5  I was informed at the commencement of the hearing on 23 March 
2005 by Mr Michael Workman for the Applicant and by Mr Ben 
Luscombe appearing for BHP Billiton in respect of the objections that 
Hancock Prospecting Pty Ltd would not be represented at the hearing and 
that they had forwarded correspondence to the Court which indicated that 
they would be maintaining their objections and would rely on the 
Objector's arguments raised by BHP Billiton Minerals Pty Ltd.  
Subsequently, further correspondence was received on behalf of Hancock 
Prospecting Pty Ltd from a firm of solicitors who had been engaged by 
them, namely, Minter Ellison.  A copy of their letter dated 23 March 2005 
was faxed to the Karratha Warden's Court on 23 March 2005 and a copy 
of that letter was made available to both Mr Workman and to 
Mr Luscombe.  That letter appeared to clarify the point that Hancock 
Prospecting would rely on the decision of the Court in regard to the 
Objectors' arguments at the hearing on 23 and 24 March 2005 and that if 
the matter was to proceed to a further hearing on the merits of the 
Objectors' arguments, then they would be present and would be 
representing Hancock Prospecting at that time. 

6  I was informed by Mr Workman, and was agreed to by 
Mr Luscombe, that this hearing in Karratha on 23 and 24 March 2005 
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would be confined to dealing with arguments and evidence of both the 
Applicant and also the Objectors in regard to those aspects of the 
objections that dealt with non-compliance by the Applicant with the 
Mining Act 1978 (WA) and Mining Regulations 1981 (WA). 

7  Evidence was to be called by the Applicant and a Mr Damon 
Edwards would be giving evidence on behalf of the Applicant in respect 
to the miscellaneous licence applications. 

8  No evidence was ultimately called by the Objector BHP Billiton 
Minerals Pty Ltd.  However, with the consent of both parties numerous 
exhibits were tendered. 

9  With respect to the arguments that were raised and countered by 
counsel for the parties, it is the situation that if the Warden finds that there 
has been non-compliance with the Mining Act 1978 and/or Mining 
Regulations 1981 (WA) in respect of the application or either application, 
then the application will be dismissed and the proceedings would be at an 
end.  In the event that the Warden's Court finds that one or both of the 
applications has complied with the legislation, then the application will 
proceed to the next stage of proceedings, that is, a merits hearing which 
will be held in respect of the arguments by the Objectors in relation to 
those matters.  With the exception of one procedural issue, this hearing 
proceeded on the basis that there were six non-compliance issues raised 
by the Objector BHP Billiton Minerals Pty Ltd and those objections and 
arguments were countered by the Applicant. 

PRELIMINARY PROCEDURAL ISSUE 

10  The one procedural matter that was raised by Mr Luscombe in 
regards to an objection that was lodged out of time, namely, 21 March 
2005, was subsequently given the number in these proceedings KR43/045.  
Mr Luscombe for the Objector raised this matter on the basis that the 
objection indicated that the Objector objects to the application for 
miscellaneous licence 47/132 by Pilbara Iron Ore Pty Ltd on the basis that 
the application for miscellaneous licence 47/132 encroaches upon 
exploration licence 47/632 and exploration licence 47/883 granted to and 
held by the Objector BHP Billiton Minerals Pty Ltd.  The objection went 
on to say that in all the circumstances the grant of an application would 
intrusively affect the exploration activity of the Objector in that: 

(a) an exploration program is planned by the Objector within 
its exploration licences; 
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(b) iron-ore mineralisation is located in the vicinity of the 
application; and 

(c) further appraisal is necessary to fully assess the extent of 
all within the exploration licence. 

11  The objection sought the imposition of conditions to ensure that the 
grant of an application will not: 

(a) intrusively affect the exploration licences; and 

(b) hinder and/or obstruct the Objector in the exercise of its 
rights under the exploration licences. 

12  Further, the Objector submitted that the Applicant had failed to 
comply in all respects with the requirements of the Mining Act 1978 (WA) 
("the Act") and Mining Regulations 1981 (WA) ("the regulations") by: 

(a) the Applicant had failed to provide sufficient details in 
compliance with reg 37 of "the regulations"; and 

(b) the application had not been made so as to comply with 
all of the requirements of "the Act" and "the regulations". 

13  Mr Workman, counsel for the Applicant, neither opposed nor 
consented to the late filing of the objection and in the circumstances it 
does not take the Applicant by surprise.  I propose to allow the objection 
to come into these proceedings and I extend time for the lodgment of the 
objection and it will formally be recorded as objection number KR43/045. 

THE PROCEEDINGS 

14  The remaining matters to be dealt with in these proceedings are 
therefore the six non-compliance areas that were raised by the Objector 
BHP Billiton Minerals Pty Ltd which can conveniently be listed under the 
following headings: 

(1) Permit to enter a railway lease on private land; 

(2) Land subject to native title claims; 

(3) The land applied for will be split in two and surface 
tenement cannot be split into two pieces; 

(4) Service on pastoral leaseholders; 
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(5) Regulation 37 (requirements haulage road); and 

(6) Failure to comply with pegging the land, Form 20 
requirements on the datum post, Form 21 requirements 
affixing to the post and failure to comply with 
reg 37(1)(b) and s 93(2). 

15  The question of costs was also raised in regard to the success of the 
parties in this proceedings and they need to be dealt with upon 
submissions by counsel at a later time. 

NON-COMPLIANCE ISSUES 

(1) Permit to Enter Railway Lease on Private Land 

16  It is acknowledged by the Applicant that the land the subject of both 
applications is the land referred to and incorporated in a special lease held 
by companies, suffice to say the Objectors herein.  It is further 
acknowledged by the Applicant that, as such, it is private land for the 
purposes of the Act.  The two miscellaneous licences applied for overlap 
each other, that is, ML47/132 and ML47/134.  ML47/132 goes over the 
railway line.  ML47/134 stops short of the railway line.  The 
miscellaneous licences applied for traverse tenements E47/632 and 
E47/883 held by the Objector BHP Billiton Minerals Pty Ltd.  
Miscellaneous licences also traverse tenement E47/1327 held by the 
Objector Hancock Prospecting Pty Ltd.  Objections to the two 
applications include the grounds that: 

The Applicant has failed to comply with the relevant provisions 
of "the Regulations" as amended as they related to the licence 
application.   

17  It is further contended by BHP Billiton Minerals Pty Ltd that: 

The Applicant has failed to comply in all respects with the 
requirements of "the Act" and "the Regulations". 

Evidence of Damon Edwards 

18  The witness Damon Edwards gave evidence that he had not been to 
the land the subject of these proceedings.  With respect to the evidence 
concerning the permit to enter, the witness under cross-examination 
confirmed that it was his belief that Messrs Hannan and Cochrame, as 
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agents for the Applicant, both entered the railway lease to mark out and to 
undertake pegging and to do that they drove along the railway lease in 
getting to the area where they had to peg out the proposed tenement.  He 
indicated they actually went off the road to do the pegging and in doing so 
they would have had to go onto the lease of the Objector BHP Billiton 
Minerals Pty Ltd. 

19  The witness Edwards confirmed his understanding that no permit to 
enter was obtained by the Applicant from BHP Billiton Minerals Pty Ltd, 
the private landowner, or the other railway leaseholders to pass over the 
railway lease, that is, the land the subject of the special lease. 

20  The evidence of Edwards in regard to these issues was essentially 
hearsay evidence, information that he had been provided to by another, 
namely, Gary Harvey. 

21  A permit to enter is obtained from the Warden and it is obtained for 
the purpose to cross over private land and in this particular case it applies 
to both applications ML47/132 and ML47/134.  It is not disputed that no 
permit was obtained. 

22  The witness Edwards went on to say that the reasons for two 
applications were that ML47/132 goes over the railway line and 
ML47/134 does not.  He further went on to say that most of the ground 
applied for is covered by both applications.  The witness said, "The reason 
for making the second application was that if we were objected to on the 
first, namely, 47/132, then 47/134 would not be objected to on the basis 
that it did not actually affect the special railway lease as it commences 
approximately 100 metres from the edge of the railway lease." 

23  It was contended by the Objector that the railway lease is private 
land with substantial improvements on it, being the railway network, a 
substantial investment by the Objector BHP Billiton Minerals Pty Ltd.  
This was not disputed by counsel for the Applicant.  It was further 
contended on behalf of the Objectors that the Applicant should have 
obtained a permit to enter because the railway lease was crossed over in 
the pegging of both ML47/132 and ML47/134.  The pegging of 
ML47/134 is 100 metres approximately outside the railway lease.  The 
permit to enter, therefore, applies in this application to driving down the 
access road to facilitate the pegging. 

24  No evidence has been given by the Applicant of any alternative 
method to reach the land other than using the access road.  The access 
road was departed and the Applicant's employees travelled over the 
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ground to a position 100 metres from the railway lease.  The journey 
involved driving a car over part of the railway lease not covered by the 
access road and in the case of 47/134 not covered by the railway.  No 
permit was obtained as required by "the Act" and "the Regulations". 

25  The relevant sections of "the Act" that require permits to enter 
private land are contained in ss 28, 29 and 30 of "the Act" and s 104 of 
"the Act".  Section 28 of "the Act" says: 

"No person shall enter or remain up on the surface of any private 
land for any purpose of this provision or those specified in 
section 104(1) unless he - 

(a) is the owner in occupation of that private land; or 

(b) is authorised to do so, by a permit issued by the warden 
under section 30, or by any other provision of this Act, or 
by virtue of a mining tenement." 

26  Section 29 of "the Act" subs (1) says: 

"Subject to this Act, but notwithstanding any other Act or law, a 
mining tenement may be granted in respect of an area that 
consists of private land only or partly of private land and partly 
of any other land and the authority conferred thereby on the 
holder thereof may be exercised by that holder in respect of any 
such land." 

27  Subsection (2): 

"Except with the consent in writing of the owner, the occupier of 
the private land concerned, a mining tenement shall not be 
granted in respect of private land - 

… 

(d) on which there is erected a substantial improvement 

... unless the mining tenement is granted only in respect of that 
part of the private land which is not less than 30 metres below the 
lowest part of the natural surface of that private land." 

28  Here the railway infrastructure has been conceded by the Applicant 
to represent a substantial improvement.  Section 104 of "the Act": 
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"Subject to this Act, for the purposes of marking out any land and 
posting notices on any land in connection with an application for 
a mining tenement, any person or his servant or agent may - 

(a) enter and re-enter from time to time on any land with 
such assistance as he thinks fit; 

(b) affix and set up on the land pegs, marks, posts, cairns of 
stones and poles, inspect and repair any peg, mark, post, 
cairn of stones or pole; and 

(c) do all such things as may be necessary for the purpose of 
marking out the land and posting notices thereon." 

29  Subsection (3) of s 104 of "the Act" says: 

"A person shall not enter on any private land for the purposes 
referred to in subsection (1) unless he does so pursuant to a 
permit issued under section 30." 

30  There was a crossing over the railway lease by the Applicant's 
servants and agents.  The Applicant did not obtain a permit from the 
Warden, nor did they obtain consent from BHP Billiton Minerals Pty Ltd 
and the marking out did occur without a permit. 

31  Miscellaneous licence 47/132 was pegged and after an objection was 
obtained 47/134 was pegged, the original objection being a private holder 
landholder objection. 

32  The Applicant, it is contended, cannot benefit from its unlawful 
conduct and strict compliance with the legislation is required.  It is 
therefore contended by the Objector that miscellaneous licence for this 
application 47/132 should be dismissed.  With regard to miscellaneous 
licence application 47/134 the land pegged is not on private land but 
private land was crossed over to peg that land and the application of the 
legislation is the same and the application should be dismissed for the 
same reason. 

33  Counsel for the Applicant concedes that the Applicant through its 
servants and agents may have trespassed on the land on the way to 
hammering in a peg as it is required to do when marking out a 
miscellaneous licence pursuant to reg 37 of "the Regulations". 

34  On the evidence before me I have no alternative but to conclude that 
"the Act" and "the Regulations" have not been strictly complied with by 
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the Applicant.  That strict compliance is required under the legislation and 
I therefore conclude that the question of the permit issues by itself is 
sufficient to dismiss both applications.  However, if I am subsequently 
found to be wrong, then I need to address the remaining compliance 
issues. 

(2) Land Subject To Native Title Claims 

35  There was evidence before the Court that the land the subject of 
these applications is also the subject of native title claims.  This issue was 
not argued before me by the claimants who are the native title claimants 
and although argument was put before me by both counsel for the 
Objector and counsel for the Applicant, I will not determine whether or 
not a permit is required in regard to this issue and make no determination 
due to the fact that the native title claimants have not been a party to these 
proceedings. 

(3) The Land Applied for be Split in Two and a Surface Tenement 
Cannot be Split into Two Pieces 

36  A mining tenement shall consist of one shape and an applicant 
cannot apply for two pieces of land in the one application.  This was the 
proposition put forward on behalf of the Objectors in this matter.  It is 
further put that splitting the tenement is not a compliance issue but a 
matter that goes to the merits hearing at some point in the future.  It is 
open to me to grant part of the ground that is applied for.  The 
applications the subject of these two applications are for roads.  It is 
therefore reg 38 of "the Regulations" that applies.  A miscellaneous 
licence may be of any shape but the boundaries of the land shall where 
practical comprise straight lines.  The reality of the situation here is that 
the railway lease breaks this into two.  ML47/132 therefore cannot be 
granted in two pieces.  This objection is also substantiated and the 
application should be dismissed in respect of that application. 

(4) Service on Pastoral Leaseholders 

37  Evidence has been submitted on affidavit by Michael Stafford sworn 
22 March 2005 and it is contended by the Applicant that there has been 
compliance with s 118 of "the Act" which says: 

"Where any land comprised in an application for a mining 
tenement is held subject to a pastoral lease within the meaning of 
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the Land Administration Act 1997 or a lease otherwise granted 
by or on behalf of the Crown for grazing purposes only the 
applicant shall, within a prescribed period, post a copy of the 
application together with a map on which are clearly delineated 
the boundaries of the land in respect of which the mining 
tenement is sought by registered post or certified mail to the 
holder of that lease at his usual or last known place of abode or 
business." 

38  There has been compliance on both 47/132 and 47/134 and I am 
satisfied on the evidence before me that the objections on this ground 
should be dismissed. 

(5) Regulation 37 (Requirements of a Haulage Road) 

39  This objection is based on the alleged non-compliance with reg 37(3) 
of "the Regulations".  Exhibits S1 and S2 are referred to as relevant in this 
regard. 

40  The evidence of Mr Edwards establishes, as does the evidence of the 
Applicant, that "the road is for hauling".  The hauling of iron ore is from 
Mindi Mindi project to the BHP Newman railway line.  The amended 
document states, "The road is for hauling iron ore from Mindi Mindi 
project to a storage and transfer point to be determined."  It is put by the 
Objector that the reg 37 document is for a road to a storage and transfer 
point to be determined.  Regulation 37(3) of "the Regulations" states: 

"Within 35 days of the date of the application for miscellaneous 
licence the applicant shall lodge at the office of the Mining 
Registrar written details of -  

(a) any works to be constructed in connection with the 
licence;  

(b) the proposed manner of construction of such works; and 

(c) any operations to be carried out on the land the subject of 
the application." 

A requirement to give details 

41  The word "shall" is referred to in "the Regulations".  It is put by the 
Objector that details have not been provided with respect to the storage 
and transfer point. 
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42  Counsel for the Applicant requested leave to amend 
applications 47/132 and 47/134 and referred me to s 142(4) of "the Act".  
Section 142(4) states: 

"Upon due application in that behalf being made all such 
amendments as may be necessary for determining in the existing 
proceedings the real question in issue between the parties thereto 
shall be allowed." 

43  The proposition put by the Applicant is that the miscellaneous 
licence applied for is for a road and s 142(5) of "the Act" applies.  That 
section states: 

"Any amendments referred to in subsection (2) and 
subsection (4) may be allowed upon such terms and conditions as 
to an adjournment of the proceedings or otherwise, as the mining 
registrar, or the warden, as the case may be, determines." 

44  It is contended that there is no prejudice to the Objector in allowing 
the amendments.  Counsel for the Objector refers the Court to the further 
and better particulars and the answers provided by the Applicant and says 
that they provide insufficient or no details.  Further, there is a statutory 
requirement to tell the Objector what the Applicant proposes to do.  It is 
put that the miscellaneous licence applications ML47/132 and ML47/134 
should not be granted for this reason alone.  I accept counsel for the 
Objector's argument.  I am not inclined to permit amendments sought.  I 
find that there is insufficient detail and compliance with reg 37(3) of "the 
Regulations" has not been complied with.  On that ground alone I would 
refuse to grant the application. 

(6) Failure to Comply with Pegging the Land, Form 20 Requirements 
on the Datum Post, Form 21 Requirements Affixing to the Post and 
Failure to Comply with reg 37(1)(b) and s 93(2) 

45  Strict compliance with the legislation is required by the Applicant 
and the area rests with the Applicant.  It is put by the Objector that the 
Applicant has not discharged that onus, that the Applicant has relied on 
hearsay rather than best evidence, that is, direct evidence, with regard to a 
number of compliance issues and in this particular instance the question of 
the pegging of the tenement, for example, where the pegging took place, 
whether or not the peg was a metre high, which is required by the 
legislation, that there is no evidence whether a map was attached to the 
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Form 20, whether that was attached to the datum post at the first pegging 
and no evidence at all whether or not a Form 21 was subsequently affixed. 

46  The evidence of Edwards does not satisfy the proof requirements 
borne by the Applicant.  Section 93(2) of "the Act" says: 

"The application for the grant of the miscellaneous licence shall 
be made by reference to a written description of the area of land 
in respect of which the miscellaneous licence is sought and be 
accompanied by a map on which are clearly delineated the 
boundaries of that area." 

47  The Applicant's position is that the only evidence that I have has 
come from the Applicant.  The Objector has not called any rebuttal 
evidence.  Counsel concedes that the evidence of Edwards in regard to the 
Form 21 is hearsay but it is the only evidence that is before the Court. 

48  The Objector contends that the obligation of proof that the Applicant 
must discharge is that the mandatory considerations contained in the 
legislation such as pegging, Form 20 compliance and Form 21 compliance 
issues are before the Court and are satisfactorily so, no evidence, that is, 
direct evidence, has been given by Mr Cochrame or Mr Hannan in these 
proceedings evidencing compliance with the "papering issues" is before 
the Court, that the evidence therefore does not go far enough and that I 
cannot be satisfied on the evidence of Mr Edwards that these mandatory 
elements have in fact been satisfied.  On the evidence before me I cannot 
be satisfied that the Applicant has met its evidentiary responsibilities in 
satisfying the Court to the requisite standards that these compliance issues 
have been undertaken and again I would dismiss the applications on this 
ground alone. 

CONCLUSION 

49  I therefore find that there has been non-compliance with respect to 
both applications for the reasons outlines in my reasons for decision. 

50  I therefore invite counsel to make written submissions on the 
question of costs.  Submissions are to be submitted within 28 days of 
today's date. 


