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Catchwords: 

PLAINT – For forfeiture – Application for stay – Section 440D Corporations 
Act (Cth) – Application for Springing Order 

OBJECTION – Application for stay – Section 440D Corporations Act (Cth) – 
Adjournment Sine die 

Legislation: 

Mining Act 1978    
Corporations Act 1990  s440D 

Result:  

1. The plaints and objections in this matter are stayed pursuant to Section 440D 
of the Corporations Act 2001. 

2. The Plaintiff is directed to apply to the Supreme Court of Western Australia 
for leave to proceed nunc pro tunc within 21 days of this Direction in respect 
of both the Objections and the Plaints. 

3. The further hearing of these matters is adjourned to the 21st September 2005. 
 
Representation: 

Counsel: 
Applicant/Defendant : Mr Alex Jones 
Objector/Plaintiff : Mrs Carmel McKenzie 

Solicitors: 
Applicant/Defendant : Gadens 
Objector/Plaintiff : McKenzie Lalor 
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INTERIM DETERMINATION 
 
The Facts 

 
1 The following facts are uncontroversial: 

• The tenement holders, Sons of Gwalia Ltd (Administrators 
appointed), Sons of Gwalia (Murchison) NL (Administrators 
appointed), Tarmoola Australia Pty Ltd (Administrators appointed) 
were all companies in Administration.  

• Administrators were appointed on 29 August 2004 – see the 
Affidavit of Brett Wallace swon 19 July 2005 filed herein and the 
exhibits attached. 

• Each of  the Objections and Plaints of Van Blitterswyk were 
instigated after the companies went into Administration. 

• Since Administration the tenements the subject of the applications 
here that is M39/84, M39/165, E37/269, M37/398, M37/399, 
M37/400, M37/458 and P37/4853 – have all been sold to Saint 
Barbara Mines (hereafter SBM) which company is now the 
beneficial holder of the tenements. The sale agreement (March 2005) 
relates to 1300 mining tenements and mining tenement applications. 
Subject to stamp duty SBM is entitled to a 100% beneficial interest. 

• The Administrator has not granted leave pursuant to section 440D for 
Objections and Plaints to proceed. 

• The Plaintiff has not made application to the Supreme or Federal 
Courts seeking leave pursuant to section 440D. 

• The Plaintiff has not objected to SBM being joined as a party in 
these proceedings and the principles of natural justice dictate that 
joinder be effected. 
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APPLICATIONS FOR STAY OF PROCEEDINGS, ADJOURNMENT 
SINE DIE AND SPRINGING ORDERS 
 

General submissions - Applicant - Saint Barbara Mines 
 
2  Gadens, the solicitors for SBM, have filed submissions (31 May 

2005 and 19 July 2005) in which they seek  

• a stay of proceedings in respect of the Plaints lodged;  

• the adjournment sine die of the Objections; and  

• Springing Orders to force the Plaintiff to seek leave to proceed with 
Plaints nunc pro tunc in the Supreme Court pursuant to section 
440D of the Corporations Act 2001 (Cth) within 21 days of this 
hearing. 

 
3  SMB initially sought orders for the stay of both Objections (112/045, 

113/045, 114/045, 115/045, 145/045, 146/045, 179/045 and 180/045) and 
Plaints (110/045, 111/045, 112/045, 113/045, 114/045, 177/045, 178/045 
and 184/045) lodged by Van Blitterswyk.  SBM does not pursue the 
application for the stay of Objections. 

 

General submissions - Plaintiff - Van Blitterswyk 
 
4  McKenzie Lalor, solicitors for the Objector/Plaintiff Van Blitterswyk 

resist the application for a stay in respect of either the Plaints or 
Objections.  The plaintiff seeks to have the Objections listed for hearing 
immediately if the Defendant no longer seeks a stay in relation to the 
Objections.   

 
5  Further the Plaintiff argues that this tribunal has no power to grant a 

springing order but indicated through his solicitor Carmel McKenzie of 
McKenzie Lalor that  he would undertake to seek leave nunc pro tunc  
within 21 days without a springing order being made. The plaintiff 
advised this tribunal that leave had been sought from the Administrator 
but that no reply had been forthcoming.   
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MATTERS FOR CONSIDERATION 
The stay applications - Section 440D Corporations Act 2001 
(Commonwealth) and the Mining Act 1978 (WA). 
 
6  SBM’s arguments follow, and for the most part repeat those first 

addressed in the recent decision of WC Van Blitterswyk v Sons of Gwalia 
Ltd and Others 2005 [WAMW] 6.  SBM argue that notwithstanding the 
sale of the disputed tenements to SBM the Objections and Plaints were 
launched during Administration and they are and will remain incurably 
defective unless this flaw is remedied by a grant of leave nunc pro tunc.  
The company argues that the proceedings are flawed and are stayed 
automatically as a result of this but they seek a stay for the purposes of 
clarity. In essence SBM asserts the defective process needs curing and 
that a failure to do so will mean that any Warden’s determinations will be 
unenforceable, liable to be set aside and legally incurable.  The plaintiff 
must therefore obtain leave from the pertinent Court.  SBM is concerned 
that whilst there is a subsisting but stayed objection it is not clear that the 
Warden would have the power to dismiss or ignore the Objection without 
hearing submissions from the Objector. 

 
7  In the Sons of Gwalia case I granted a stay of proceedings to Sons of 

Gwalia on the basis that Objections and Plaints are proceedings in a court 
impacting upon company property and, pursuant to Section 440D of the 
Corporations Act 2001 (Cth) leave to proceed should have been obtained 
from either the Administrator or granted by the Supreme or Federal Court 
before the launch of the Objections or Plaints.   

 
8  The application of Section 440D in this jurisdiction has since been 

the subject of obiter dicta in the decision of Warden Calder in Shields 
Contracting (In Liq) v Glinton Pty Ltd [2005] WAMW 5.  In that case 
Warden Calder, dealing with a company in Liquidation, in contra-
distinction to a company in Administration, observed that Objections were 
not ‘proceedings’ in a court and the protections inherent in the application 
of section 440D could not be invoked.  He suggested that Plaints were 
protected by the operations of section 440D. 

 
9  The operation of section 440D in respect of proceedings in the 

Warden’s Court (even when in open court’) is not concluded or finalised 
satisfactorily by reference to the decisions of me and Warden Calder.  I 
remain content to follow my earlier reasoning in Van Blitterswyk v Sons of 
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Gwalia.  It is my view that proceedings might be construed broadly or 
narrowly and be initiating, intervening or incidental stages in litigation 
(see Finn J in Pasdale Pty Ltd v Concrete Constructions (1985) 131 ALR 
268 @ 270 and see Stroud’s Judicial Dictionary 4th ed. P 2124ff and 
Reynolds v Panten (1999) 23 WAR 215).  Further it is my view that the 
Warden sitting in open court is ‘a court’ (see Austin J in Brian Rochford 
Ltd (Administrators Appointed) v Textile Clothing and Footwear Union 
NSW (1998) 47 NSWLR 47). 

  
10  It is my view that notwithstanding SBM submitting that they only 

require a stay in relation to the Plaints and not the Objections it is not 
appropriate to split these actions as suggested.  SBM argue that if the 
Objections proceed without being stayed (at some time sine die) it is on 
the head of the Plaintiff if the process is ultimately concluded to be flawed 
and the hearing before the warden in open court in respect of the objection 
will be defective and a nullity.  They submit that this should not sway me 
as to whether I am prepared to grant a stay in respect of this process.  It is 
my view section 440D applies to both processes and all Plaints and 
Objections will be stayed.  

 

Springing order 
 
11  It is asserted by SBM that the Warden may make a Springing Order 

as a function of implied powers manage the conduct of proceedings (see 
Australian Securities Commission v Bell (1991) 104 ALR 125 @ 137; Re: 
Application for writ of certiorari against Malley SM: Ex Parte Gardner 
[2001] WASCA 29 per Justice McKechnie at para 100; Section 50(1) of 
the Interpretation Act 1984 (WA)). Grounds for the grant of such an order 
include legal defectiveness (Exmin Pty Ltd v Australian Gold Resources 
Ltd [2002] WAMW 30), no reasonable cause of action (Westover 
Holdings Pty Ltd v BHP Billiton Minerals Pty Ltd [2004] WAMW 12) or 
factual impossibility (Andela v Normandy Bow River Diamond Mine Ltd 
[2002] WAMW 6.  SBM argue that an unacceptable or inordinate delay 
which might cause ‘serious prejudice’ underpins the power to dismiss for 
want of prosecution.  SBM argues that the current and potential delay may 
prejudice their defence and is inordinate or inexcusable and that these 
tenements have been stagnating.  Administrators were appointed on 29 
August 2004 and Van Blitterswyk issued his process in December 2004 
and February 2005.  
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12  It is conceded that the power to dismiss should be used sparingly and 

carefully (Velvrete Pty Ltd v Melson [2000] WASCA 109).   

 

Conclusion 
 
13  I am not satisfied that it is appropriate, given the state of the law on 

the question, to split the Objections from the Plaints and simply adjourn 
the Objections sine die and stay the Plaints.  I am content to adopt my 
earlier reasoning in respect of Objections and Plaints and will be directing 
that both be stayed pending the application for leave being made. 

 
14  Whilst I am satisfied that the Plaintiff should have acted more 

speedily in relation to the question of obtaining leave nunc pro tunc I also 
note his solicitor’s undertaking that this will be done within 21 days of the 
24th August 2005 and for this reason I will not at this time be issuing a 
Springing Order.  

 
 

DIRECTIONS: 
 

1. The Plaints and Objections in this matter are stayed pursuant to Section 
440D of the Corporations Act 2001. 

2. The Plaintiff is directed to apply to the Supreme Court of Western 
Australia for leave to proceed nunc pro tunc within 21 days of this 
Direction in respect of both the Objections and the Plaints. 

3. The further hearing of these matters is adjourned to the 21st September 
2005. 

 
 

Warden Kate Auty. 
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