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 WARDEN'S REPORT AND RECOMMENDATION TO THE 
MINISTER: 

MINING ACT, SECTION 59(5) 

 

 

THE PROCEEDING 

1  Hill River Coal Pty Ltd ("the Applicant") has made application for 
the grant of exploration licence 70/2688 ("the licence").  Kaimea Holdings 
Pty Ltd ("the Objector") objects to the grant of the licence.  The ground 
specified in the objection is: 

"The landowner is opposed to mining activity on or about its 
property and objects to the Applicant being granted Exploration 
Licence No. 70/2688 in respect of its land." 

2  In further particulars of objection subsequently lodged it is said that 
the application for the tenement is for ground over various freehold titles 
of which the Objector is the registered proprietor and that the land is 
private land for purposes of subs 29(2) of the Mining Act 1978 (WA) ("the 
Act").  At the commencement of the hearing before me counsel on behalf 
of the Applicant sought and was granted leave to amend the application 
for the tenement.  The amendment was to the effect that the Applicant 
now seeks the grant of the licence only in respect of the sub-surface of the 
ground applied for where it is over private land. Following the 
amendment, counsel appearing on behalf of the Objector then informed 
me that the Objector still objected to the grant of the tenement but only 
upon the basis that it is said that the Warden should not, pursuant to 
subs 57(3) of the Act, recommend the grant of the licence because, it is 
said, the Applicant does not have the financial capacity to enable it to 
effectively explore the land in respect of which the application has been 
made. 

3  The Applicant concedes that the Objector is the registered proprietor 
of the freehold land over which the ground applied for extends. 

4  The Applicant filed further and better particulars of its technical 
ability to effectively explore the ground applied for.  In those particulars it 
is confirmed that the application is now only for a sub-surface grant.  It is 
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said that there are planned activities to explore sub-surface extensions of 
Hill River Coal deposits and that those planned activities are divided into 
three phases, namely, exploration, deposit evaluation and feasibility 
studies.  It is said that it is intended to undertake regional assessment by 
means of photogrammetry and high-resolution aeromagnetic surveys and 
to then undertaken directional and deflection drilling on land that is not 
subject to freehold title, for example, on road reserves.  It is said that the 
local Shire has a policy in respect of authorisation being given for drilling 
on road reserves within the Shire.  The objective of the regional 
assessment and drilling is, essentially, for purposes of analysis leading to 
anomaly definition, mineral asset valuation and JORC resource 
classification. 

5  It is said in the particulars that it is estimated that photogrammetry 
and aeromagnetic survey costs could be carried out for $150,000 and that 
directional or road reserve drilling costs would not exceed $250,000 over 
a three-year period – depending upon the drilling program.  The 
particulars also state the Mr Ian Miller, a geologist, will be available to 
assist in the carrying out of the exploration program.  The CV of 
Mr Miller that is attached to the particulars sets out his experience in 
providing exploration services connected with mineral mining, provision 
of mine site services, including mapping data, logging in interpretation, 
design and supervision, grade control, open pit and underground mining 
geology, geological modelling and geo-technical design. 

6  The Objector concedes that the Applicant can physically explore in 
the manner described in the particulars.  No challenge is made to either 
the stated expertise of Mr Miller or to his availability to the Applicant. 

7  The Applicant also provided particulars of its financial capacity to 
effectively explore the ground applied for.  In those particulars it is said 
that Mr Martin, a sole director of the Applicant, has responsibility for 
arranging sufficient financial resources to be available to the Applicant.  It 
is said that the exploration stages previously mentioned by me have been 
designed to enable a cost-effective approach to determining what, if any, 
coal deposits are within the ground applied for.  It is said that the first 
stage will entail desk studies, data collation and review and research into 
material that is available in the public domain.  It is proposed that 
Mr Miller would then compile a report for the Applicant and that, 
depending upon the results of the initial studies and the reports, further 
financial backing and direct contribution would become available to the 
Applicant.  Mr Martin's history concerning arranging for financial 
resources to be made available for mining operations is then set out in the 
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particulars.  It is also stated that an amount of $50,000 was recently 
loaned to the Applicant to assist in initial expenses anticipated 
immediately upon and after grant of the exploration licence that is now 
sought. 

THE EVIDENCE 

The Applicant 

8  The Applicant called Mr Christopher Martin.  Mr Martin is a sole 
director of the Applicant, having been appointed a director approximately 
15 months ago.  There are two registered shareholders in the company, 
one of whom holds a 20 per cent shareholding and the other the remaining 
80 per cent. Mr Martin said that he had read a number of detailed reports 
concerning known coal deposits in the area where the ground applied for 
is located, including detailed studies from a major mining company.  He 
confirmed that the Applicant intended to engage the services of Mr Miller 
who would undertake a desktop study which would include a compilation 
of all of the data that is currently available to the public.  He said that an 
aeromagnetic survey would then be undertaken.  He estimated that the 
desktop studies would cost no more than $10,000 on the basis of advice in 
that regard that he had been given by Mr Miller. 

9  Concerning his personal experience, Mr Martin said that his 
employment had included involvement in stockbroking and in corporate 
financing.  He said that he had worked as a stockbroker with Hartleys and 
with Inter-Suisse.  He said that he had been involved for the last four to 
five years in capital-raising activities for ASX listed companies, including 
raising seed capital for initial public offers.  He then gave evidence of 
successful fundraising activities on his part for initial public offers. 

10  Mr Martin said he was hoping to get the Applicant listed on the ASX 
by mid-November of 2005.  He said that an information memorandum for 
that purpose had been prepared and issued in order to commence raising 
seed capital for the Applicant.  He said that some seed capital had already 
been raised and was held in the Applicant's bank account.  He also said 
that he had been involved in capital-raising for a company called 
Conquest Mining for the last six years and that he had raised $6 – 
7million capital for Conquest over the last three years. 

11  He said that the Applicant at present has $50,000 in its bank account.  
That money was deposited by a Mr John Turpey.  It was my 
understanding that Mr Martin said that Mr Turpey was a shareholder and 
director of the Applicant.  However, the ASIC company extract that was 
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produced to me at the hearing shows that Mr Martin is the sole director 
and sole secretary of the company and that the only two registered 
shareholders are Rojul Nominees Pty Ltd, a company whose address is 
shown in the extract as being in Melbourne, and Stellar Group Inc whose 
address is shown in the extract as being in Hong Kong.  Mr Martin said 
that the $50,000 received from Mr Turpey is a loan to the Applicant with 
no fixed repayment date.  He said that it can be converted (although he did 
not say at whose behest) into an equity holding in the Applicant at an 
agreed price.  He said that the $50,000 had only been received on 
11 August 2005, the day before the hearing.  He said that that money was 
to be used for the proposed desktop studies but that it would not cover the 
proposed aerial surveys.  In cross-examination he said that before the 
$50,000 had been deposited the Applicant's usual bank account balance 
had only been in the order $200 to $300.  He said that the $50,000 had 
always been available to the Applicant even though it had only been 
deposited the day before the hearing. 

12  Concerning payment to Mr Miller for his services, Mr Martin said 
that Mr Martin would be paid either by cash or by an issue of shares in the 
applicant to him.  He said that was a matter yet to be discussed with 
Mr Miller. 

13  Mr Martin said that the Applicant has no other projects underway or 
proposed at present.  He said that the corporate structure of the Applicant 
was only obtained for purposes of the proposed Hill River project on the 
ground applied for. 

14  Mr Martin conceded that the Applicant had no assets apart from the 
$50,000.  He said that the $50,000 debt was not secured in any way. 

15  Mr Martin said that it was his understanding that the Applicant 
would have to spend $60,000 to $100,000 annually in order to comply 
with the prescribed minimum expenditure condition if the tenements were 
granted.  He said he was unaware of what the annual rental for an 
exploration licence of the size applied for would be.  He said that, as a 
director of the Applicant, he was relying on his ability to raise sufficient 
funds to undertake the proposed activities and that, given his track record, 
he believed he would be successful. 

16  In the course of cross-examination the Applicant's statement that had 
been lodged in support of its application pursuant to s 58 of the Act was 
tendered.  That statement said that the company had a proposed work 
program consisting of the review of previous exploration data, data 
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acquisition, geological mapping, geophysics, aeromagnetics and 
geochemical sampling and drilling as appropriate.  For those activities an 
exploration budget of $49,000 in total is set out.  As to the Applicant's 
financial capacity, the relevant statement in support filed under s 58 
simply says that the company has the necessary financial resources to 
undertake the proposed exploration program.  Also tendered during 
cross-examination is a letter on the Applicant’s letterhead dated 19 May 
2004 signed by a Brian Cleaver, a financial controller.  The letter simply 
states that as financial controller of the company Mr Cleaver confirms that 
the company has adequate financial resources to meet the minimum 
annual expenditure of $48,600 as prescribed under the Act.  No other 
information is contained in the letter concerning any source of such 
financial resources or the extent of them. 

17  No other evidence was called on behalf of the Applicant. 

The Objector 

18  The Objector called no evidence. 

SUBMISSIONS 

The Applicant 

19  On behalf of the Applicant it is submitted that, as a matter of 
interpretation, it is open to conclude that financial capacity is not relevant 
to a consideration, for purposes of subs 57(3) of the Act, of the ability of 
an applicant to effectively explore the ground applied for.  It is said, 
however, that in any event the evidence of Mr Martin is sufficient to 
enable a finding to be made that the company does have the financial 
capacity to effectively explore the subject land.  It is submitted that the 
evidence of Mr Martin as to his experience in the past in raising mining 
capital is uncontested and uncontradicted and that it should be accepted 
that he has a proven ability to raise funds.  It is said that the Applicant has 
$50,000 in its bank account and that that sum is sufficient to cover the 
proposed desktop studies and that there is no reason why such studies 
could not proceed immediately.  It is submitted that desktop studies of the 
type proposed are a very common initial exploration procedure.  Counsel 
said, in effect, that there is no reason to believe that Mr Martin, with the 
experience and connections that he has accrued in the past, would be 
unable to raise sufficient capital, relatively easily, to enable all of the 
proposed exploration stages to be carried out. 
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20  Mr Aristei noted that the purpose of the Act is to encourage mining 
and that any consideration of subs 57(3) must be undertaken bearing in 
mind the large range of persons who can make an application for the grant 
of an exploration licence.  He submitted that a consideration of the 
provisions of the subsection should not be unduly concerned with an 
inquiry that revolves around an assessment of whether or not any party 
has an onus of proof that has or has not been discharged, nor unduly 
concerned with matters related to standards of proof.  It is said that the 
proceeding before the Warden is administrative in nature and that, 
accordingly, an approach that is too legalistic or judicial in nature is 
inappropriate.  It is said, in summary, that all that is required for purposes 
of subs 57(3) is that the Warden have a positive satisfaction that there is 
the requisite ability and that, if there is any standard, it is no higher than 
that. 

21  In summary, the Applicant says that there is no standard test for 
deciding what constitutes an ability to effectively explore ground the 
subject of an application for the grant of an exploration licence, that the 
Applicant has at present an amount of $50,000 and that through its 
director Mr Martin it has a demonstrated capacity to obtain financial 
backing. 

22  Counsel submits that there is no necessary connection between the 
provisions of subs 57(3) and those of subs 58(1)(b)(i) – (iv) of the Act.  

The Objector 

23  The essential submission of the Objector is that the evidence that the 
Applicant has produced is insufficient to enable me to be persuaded that 
the Applicant is able to effectively explore the subject land.  It is said that 
satisfaction as to the ability to effectively explore does include an 
assessment, inter alia, of financial capacity.  That, it is said, is consistent 
with subpara 58(1)(b)(iii) of the Act and it is, further, consistent with the 
policy of the Act which includes as a condition of the grant of any 
tenement that a prescribed minimum amount of expenditure be undertaken 
during every year that the tenement exists.  It is said that subs 57(3) 
requires the Warden to be satisfied that the Applicant has a present ability 
to effectively explore the ground applied for and that, in that context, it is 
appropriate to inquire whether the Applicant, at the time when the 
application is being considered by the Warden, has demonstrated a present 
capacity to meet the minimum annual expenditure condition which, in this 
case, is $48,600. 
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24  Concerning the evidence of Mr Martin, counsel notes that the 
Applicant is effectively a shelf company that has no assets or interests 
other than the application for the tenement itself and the $50,000 that was 
loaned to it on the day before the hearing of this matter.  The cash assets 
of the company, before the $50,000 was deposited, had never amounted to 
more than $300.  It is said that, effectively, the company has no net assets 
because of its present liability of $50,000 and that that liability is on terms 
that have not been agreed.  It is said that no reason appears why the 
$50,000 could not be lawfully demanded at any time thus leaving the 
Applicant with no present funds sufficient to comply with the minimum 
expenditure condition or even to undertake the proposed initial 
exploration program. 

THE ACT 

25  Subsection 57(1) of the Act says that the Minister may, subject to the 
Act, after receiving a recommendation of a Warden in accordance with 
s 59 of the Act, grant an exploration licence.  Subsection 57(3) says: 

"The … Warden shall not recommend the grant of an 
exploration licence … unless he is satisfied that the applicant is 
able to effectively explore the land in respect of which the 
application has been made." 

26  Pursuant to subs 58(1) of the Act, an application for the grant of an 
exploration licence is to be accompanied by a statement specifying: 

"(i) The proposed method of exploration of the area in 
respect of which the licence is sought; 

(ii) The details of the program of work proposed to be 
carried out in such area; 

(iii) The estimated amount of money proposed to be expended 
on the exploration; and 

 (iv) The technical and, subject to subsection (1aa), financial 
resources available to the applicant". 

27  Subsection (1aa) has no application to the present case. 

28  Pursuant to subs 58(3) an applicant shall, at the request of a Warden, 
furnish such further information in relation to the application or such 
evidence in support thereof as the Warden requires (but not relating to 
assays or other testing or sampling results). 
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29  Pursuant to s 59, where an objection is lodged for the grant of an 
exploration licence, the Warden is to conduct a hearing of the application 
and, in accordance with subs 59(5), is to then forward to the Minister, 
inter alia, "… a report which recommends the grant or refusal of the 
exploration licence and sets out the reasons for that recommendation". 

30  Section 62 of the Act requires that the holder of an exploration 
licence comply with the prescribed expenditure conditions unless granted 
an exemption and an exploration licence is (s 63A) liable to forfeiture if 
the prescribed expenditure condition is not complied with. 

CONCLUSIONS 

31  It is accepted by both the Applicant and the Objector that in the 
hearing before a Warden of an application for the grant of an exploration 
licence an objection may be made pursuant to subs 59(1) that is based 
upon the provisions of subs 57(3).  That is an issue that was dealt with in 
Turnbull v Vageta Pty Ltd [2001] WAMW 2.  It was submitted by both 
parties that, when read together, subs 57(3) and 59(5) of the Act required 
the Warden, when reporting to the Minister after the hearing of the 
application for the grant of a tenement, to either recommend refusal or 
recommend grant of the tenement and that the Warden could not decline 
to make any recommendation at all in a case where, although the Warden 
was not satisfied that the Applicant was able to effectively explore, the 
Warden at the same time was not satisfied that the Applicant was not able 
to effectively explore the subject land.  That is consistent with the view 
that I expressed in Turnbull v Vageta (supra), although the particular 
point does not appear to have been argued by counsel appearing in that 
matter. The point may need to be given further consideration but that need 
not be done in this case. 

32  In my opinion, one of the purposes of subpara 58(1)(b) of the Act 
that the Warden, or the Registrar in an appropriate case, may receive and 
take into account what is specified in the statement that must accompany 
an application for an exploration licence when the application is lodged 
(see Turnbull v Vageta (22 – 23)).  That is consistent with the power 
given to the Warden in subs 59(3) of the Act to request that the Applicant 
furnish further information in relation to the application or such evidence 
in support of it as the Warden requires.  I consider that the immediate 
context in which subs 57(3) applies, namely, the context of ss 57, 58 and 
59 which, together, are concerned with the lodgment of an application for 
the grant of an exploration licence, the form of such application, 
information that must accompany such an application, the hearing by a 
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Warden of such an application that is objected to, the making of a 
recommendation to the Minister by the Warden and the granting of an 
exploration licence by the Minister, that it is contemplated by the 
legislation that, in having regard to the Warden's duty that is imposed by 
subs 57(3), the Warden may be made aware of and take into account 
information provided in accordance with subpara 58(1)(b).  That is not to 
say, of course, that it is only such information as accompanies the 
application that the Warden may take into account.  The Warden may take 
into account information or evidence furnished pursuant to subs 58(3) 
together with any relevant evidence that is presented on behalf of the 
Applicant or the Objector at the hearing conducted by the Warden in open 
court.  I am of the opinion that it was not the intention of the legislation 
that in giving consideration to subs 57(3) a Warden or a Registrar should 
not be able to take into account the financial resources available to the 
Applicant both as disclosed in the statement accompanying the application 
and from other sources.  The expression in s 58 in mandatory terms of the 
requirement that the application for the exploration licence be 
accompanied by, inter alia, a statement of the financial resources that are 
available to the Applicant is an indicator of the importance of such 
resources in the determination of the application and, in my opinion, is 
inconsistent with subs 57(3) being interpreted narrowly so as to exclude 
from a consideration of an applicant's ability to effectively explore the 
subject land the question of whether or not  that applicant has or will have 
the financial capacity to do so. 

33  It was submitted by the Objector that, in order to be satisfied for 
purposes of subs 57(3), the Warden should have concluded that at the time 
of the hearing of the application the Applicant has sufficient funds 
presently available.  I understood that submission to mean, in effect, that 
the Applicant should either have cash at hand or have already in place 
financial arrangements whereby the necessary funds will be made 
available as and when required if the tenement is granted.  I agree that the 
fact that an applicant is not able to satisfy the Warden that the applicant is 
in such a position from the point of view of its financial capacity is a 
factor that the Warden could properly take into account. I do not, 
however, accept that it necessarily follows that in the absence of the 
Warden making such a positive finding it must therefore be said that the 
Applicant does not have the requisite financial capacity.  A Warden may, 
for example, be satisfied upon the basis of the evidence before the Warden 
that even though the Applicant does not have sufficient cash at hand or an 
existing financial agreement that will ensure that such funds are made 
available as and when required, nevertheless, the Applicant will be able to 
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obtain the funds that will be necessary to enable it to effectively explore 
the land. 

34  In the present case I am satisfied that the Applicant has $50,000 
deposited in its bank account.  That is an amount sufficient to enable the 
Applicant to comply with the prescribed minimum annual expenditure if 
the tenement is granted over the whole of the ground applied for.  The 
$50,000 is, however, money that it has borrowed in the absence of any 
formal written agreement and in the absence of any express terms as to 
how or when or in what circumstances it is to be repaid to the lender.  
There is no evidence before me from or on behalf of the lender as to what 
the lender's intentions in that regard are or may be in the future or as to 
what the lender believes are his rights. 

35  Mr Martin has said that it is the intention of the Applicant to use part 
of the $50,000 for the desktop studies that are to be undertaken by 
Mr Miller.  He has acknowledged that it will not fully cover other possible 
expenses such as aeromagnetic surveys.  He acknowledges that at present 
the Applicant has no assets beyond the $50,000 and the application for the 
tenement.  He gave no indication in his evidence, however, that there was 
any likelihood that the lender, Mr Turpey, would, pursuant to whatever 
agreement has been or may be reached between Turpey and the Applicant, 
be able to demand repayment of the whole amount at short notice or that it 
was likely, or even a possibility, that he would do so.  He was not 
cross-examined in that regard. 

36  The experience of Mr Martin in raising seed and other capital for 
mining operations was not challenged in cross-examination.  Although his 
evidence was relatively vague and generalised in that regard, it was not so 
vague or generalised as to justify it not being given weight. 

37  Although it may be said that there is a possibility, because of the lack 
of any formal agreement between the Applicant and the lender, 
Mr Turpey, or because of a lack of any bona fides in respect of the loan 
agreement given, in particular, that the funds were only deposited on the 
day before the hearing before me, that it can't be said that there is any 
certainty or even any likelihood that if the tenement is granted, the 
$50,000 will remain at the disposal of the Applicant for purposes of its 
exploration activities, nevertheless, in my opinion it would be merely 
speculative to say that that is the case or that that will happen.  I do not 
consider that it is open on the evidence that is before me to draw the 
inference that the funds that are now in the account of the Applicant will 
not be used in the effective exploration of the ground applied for. There is 
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no apparent reason on the whole of the evidence why I should not draw 
the opposite inference that is favourable to the Applicant.  I am satisfied 
that Mr Martin has had sufficient experience and has sufficient relevant 
contacts as make it probable that he would be able to make arrangements 
in the future for funding to be made available to the Applicant to enable it 
to effectively explore the tenements. 

38  I agree with counsel's submissions that, in determining whether or 
not a Warden is satisfied that an applicant is able to effectively explore the 
land the subject of an application for an exploration licence, it is sufficient 
for a Warden to say at the end of his or her consideration of the evidence 
that the Warden is or is not so satisfied without characterising such 
satisfaction or lack of it in terms of any particular degree of satisfaction or 
by reference to the discharge of any onus that rests upon either the 
Applicant or the Objector. 

39  In all of the circumstances I am satisfied that the Applicant is and 
will be able to effectively explore the land in respect of which the 
application has been made. 

RECOMMENDATION 

40  I recommend that the Minister grant exploration licence 70/2688 
over the whole of the land that has been applied for by the Applicant. 
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