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RICHARDSON SM 
 

REPORT AND RECOMMENDATION OF WARDEN TO 

MINISTER – S 98(6) MINING ACT 1978 (WA) 

 

THE PROCEEDINGS 

 

On 22 December 2003, the Plaintiff, Douglas Ernest Taylor, lodged 

Plaint Nos 5/034 and 6/034 (together “the Plaints”) against Mining Lease 

Nos 59/155 (“M 59/155”) and 59/163 (“M 59/163”) for failure to comply 

with the prescribed expenditure conditions in the 12 months periods 

ending on 7 September 2003 for M 59/155 and on 4 September 2003 for 

M 59/163 (in each case “the 2003 expenditure year”).  During the 2003 

expenditure year, M 59/155 was held by the Defendant, Veronica Mary 

Calegari, and M 59/163 was held by the Defendant, John Calegari.  M 

59/155 and M 59/163 are located to the south of Paynes Find and share a 

common boundary.  Each lease is about 200m wide and 700m long.     
 

Each of the Plaints alleges that there has been a failure “to expend or 

cause to be expended the sum of $10,000.00 in mining on or in 

connection with mining on the tenement”.  The relief sought by the 

Plaintiff is forfeiture of the subject mining leases pursuant to s 98 of the 

Mining Act 1978 (WA) (“the Act”) on the grounds that the failure to 

comply with the prescribed expenditure condition in each case is of 

sufficient gravity to justify forfeiture.   
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Notices of Defence to the Plaints were lodged on 10 March 2004.  The 

Defence lodged by Veronica Calegari sets out her grounds of defence as 

follows: 

 “The defendant …. has complied with expenditure conditions 

imposed by regulation 31(1) of the Mining Act regulations for the 

expenditure year ending on the 7th September, 2003, in respect of 

mining lease 59/155. and has expended, or caused to be expended 

in mining on, or in connection with mining on the lease, not less 

than $100 for each hectare or part thereof of the area of the lease, 

with a minimum of $10,000 during each year of the term of the 

lease.” 

 

The Defence lodged by John Calegari sets out his grounds of defence as 

follows: 

 “The defendant …. has complied with expenditure conditions 

imposed by regulation 31(1) of the Mining Act regulations for the 

expenditure year ending on the 4th September, 2003, in respect of 

mining lease 59/163.  Tenement holder is directly engaged part-

time in mining on the lease itself.  Then an amount equivalent to 

the remuneration that the holder would be entitled to if engaged 

under a contractual arrangement in similar mining activity 

elsewhere in the district, shall be deemed to have been expended.”  

 

The Plaintiff was represented by counsel at the hearing on 20 April 2004.  

The Defendants appeared in person.  By consent, the Plaints were heard 

together.  At the conclusion of evidence on 20 April 2004, the Plaints 

were adjourned for the filing and exchange of written submissions.  The 

last of the submissions was filed at court on 4 June 2004.   
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STATUTORY FRAMEWORK

 

Section 82(1)(c) of the Act imposes a condition on the holder of a mining 

lease to comply with the applicable prescribed expenditure condition 

unless partial or total exemption is granted in respect of that condition.   

 

The expenditure condition applicable to a mining lease is prescribed in 

regulation 31 of the Mining Regulations 1982 (“the Regulations”).  In 

accordance with regulation 31, each of the subject mining leases in the 

Plaints has a prescribed annual expenditure obligation of $10,000.   

 

Further, and relevant to the statutory requirement for annual lodgement of 

a report disclosing detail of the prescribed expenditure, ie the Form 5 

“Operations Report – Expenditure on Mining Tenement”, regulation 31 

as amended by Mining Amendment Regulations (No. 6) 2002 on 17 

January 2003 also provides that:  

 “.. if the holder is directly engaged part-time or full-time in mining 

on the lease itself then an amount equivalent to the wages he would 

otherwise be entitled to if similarly employed elsewhere in the 

district shall be deemed to have been expended”. 

 

Prior to 17 January 2003, regulation 31 read: 

 “.. if the holder is directly engaged part-time or full-time in mining 

on the lease itself then an amount equivalent to the remuneration 

that the holder would be entitled to if employed under a 

contractual arrangement, in similar mining activity elsewhere in 

the district shall be deemed to heave been expended.” 
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Section 98 of the Act deals with forfeiture of a tenement for failure to 

comply with an expenditure condition and, insofar as is relevant for these 

purposes, states: 

 “(4)(a)  When the warden finds that … the lessee of the mining 

lease has failed to comply with such requirements as are 

mentioned in subsection (1), the warden may recommend the 

forfeiture of such … lease, or impose a penalty not exceeding 

$5,000 as an alternative to the forfeiture or dismiss the 

application. 

 (5)  A recommendation shall not be made under subsection (4) 

unless the warden is satisfied that the non-compliance with such 

requirements is, in the circumstances of the case, of sufficient 

gravity to justify the forfeiture.” 

 

THE FORM 5s

 

The Plaintiff tendered a certified copy of the Form 5 “Operations Report 

– Expenditure on Mining Tenement” lodged for each of the subject leases 

for the 2003 expenditure year.  The Form 5s show expenditure on the 

leases as follows.  In respect of M 59/155, in the year ending 7 September 

2003, Veronica Calegari expended $12,270, including expenditure on 

“General Prospecting Activities” of $11,800.  In respect of M 59/163, in 

the year ending 4 September 2003, John Calegari expended $11,420, 

including expenditure on “General Prospecting Activities” of $10,950.  

According to the information disclosed on the Form 5s, each of the 

Defendants met their obligation as regards the expenditure conditions on 

M 59/155 and M 59/163 in the 2003 expenditure year.           
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However, the Plaintiff alleges that most, if not all, of the work claimed in 

the Form 5s lodged for M 59/155 and M 59/163 in the 2003 expenditure 

year was in fact not carried out on the subject leases.  Therefore, and as a 

consequence of this, the Plaintiff says most of the expenditure claimed in 

the Form 5s is false, and each of the Defendants has failed to comply with 

the prescribed expenditure conditions on the subject leases.     

 

The tendered Form 5s, on their face, constitute declarations against the 

Plaintiff’s interest and prima facie evidence that the prescribed 

expenditure conditions have been met by the Defendants: see Flint v 

Nexus Minerals NL, unreported, WASC FC, 26 February 1997.  Against 

that prima facie position, however, the Plaintiff and his witnesses have 

given evidence that the content of each of the Form 5s is false.  The 

Defendants elected to give evidence and the issue of non-compliance with 

the prescribed expenditure conditions must now be determined after 

considering all the evidence before the court.   

 

The Plaintiff has the burden of proving a negative, that is, non-

compliance with the expenditure conditions.  If such non-compliance is 

proved, then the Defendants have the burden of satisfying the court that 

the non-compliance was not of sufficient gravity to justify forfeiture.  The 

relevant standard of proof is on the balance of probabilities. See 

Commercial Properties Pty Ltd v Italo Nominees Pty Ltd, unreported, 

WASC FC, 16 December 1988.    

 

THE EVIDENCE

 

The Plaintiff 
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The Plaintiff currently lives, and has done so for many years, at Paynes 

Find.  He is experienced in underground, alluvial and general surface 

mining.  A considerable amount of his mining experience has been gained 

in the Paynes Find area but he has also worked away in other mining 

fields.  He told the court that in the period between September 2002 and 

September 2003 he spent about 80% of his time at Paynes Find.   

 

The Plaintiff’s uncle and mother jointly held both M 59/155 and M 

59/163 until his uncle’s death in the late 1980s.  The Defendants then 

pegged the subject leases.  The leases are flat and covered with sparse 

scrub and trees. A road runs lengthwise through the middle of M 59/155 

and M 59/163.  The Plaintiff said that he had driven along that road “at 

least 8 to 10 times” in the plainted year. (T 9)  He said he also walked 

over the subject leases in July or August of 2003 and again on a number 

of occasions after September 2003.  Because the leases are very small and 

the road goes through the middle of them, the Plaintiff said “without even 

getting out to walk around you can see much fresh activity if anything has 

been fresh there, freshly done or whatever.” (T 13)   

 

In relation to M 59/155, the Plaintiff said the lease contains an old head 

frame and shaft.  He described the lease as “really hard basically ground.  

There’s rocks poking up out of the ground everywhere; most places you 

couldn’t go down sort of much more than a couple of inches without 

having to blast – its very shallow down to the rock.” (T 9)  He said he had 

seen some recent work on the shaft where “right beside the shaft they 

have put two sheets of tin down the hole with a bearer across and 

backfilled it and put a little cement cap along the top; probably a day’s 

work. It might be 2 days’ work, say, at the most.” (T 11)  The Plaintiff 

said that he could not be certain that this work was done in the 2003 
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expenditure year and that it might have been done since September 2003.  

The Plaintiff said the backfilling and form-filling around the shaft was the 

only fresh work on the lease.  He said M 59/155 was last actively worked 

about 7 years ago when “they (the Defendants) did a crushing through the 

Paynes Find Battery”, which is owned and operated by his mother, Elaine 

Taylor. (T13)    

  

The Plaintiff told the court that there has been a backhoe sitting on M 

59/155 for about 2 years.  He said the backhoe does not work, and has not 

done so for about 4 years.  The machine can be used as a front end loader 

to scrape the surface of the ground but not as a backhoe to dig trenches 

and costeans.   

 

Photographs of M 59/155 were tendered by the Plaintiff.  They do not 

show any signs of recent work on the lease.  Areas of the lease shown in 

the photographs are sparsely covered with scrub which, the Plaintiff said, 

is about 4 or 5 years old.    

 

A certified copy of the Form 5 lodged for M 59/155 in the 2003 

expenditure year was put to the Plaintiff.  The Form 5 shows “General 

Prospecting Activities” totalling $11,800, as follows: 

 “Metal Detecting: 8 days @ $250   $2,000 

 Loaming, panning, sampling, dollying,  

dry-blowing: 4 days @ $400   $1,600 

Costeaning/trenching: No. excavated: 2;  

No. of days: 4     $2,000 

Other activities: 

*Forming and filling shaft: No. of days worked: 

 6 @ $500      $3,000 
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*Soil dump sieved: No. of days worked:  

2 @ $500      $1,000 

 *Revegetated area: No. of days worked: 

  2 @ $500      $1,000 

 Plant and equipment hire:    $  300 

 Fuel, oils, etc.:      $  400 

 Field supplies (food consumables, etc.):  $  500” 

 

As regards the claim for 8 days of metal detecting on M 59/155, the 

Plaintiff said you would expect to see visible signs of detecting such as 

holes or marks on the surface of M 59/155.  He said this expectation was 

greater than usual on M 59/155 because the area was an old mining site 

containing a lot of rubbish.  He said there were no signs at all of any 

detecting having taken place on the lease.  He said the Form 5 lodged for 

M 59/155 in each of the 1999, 2000, 2001 and 2002 expenditure years 

also shows at least 8 days of metal detecting.  The Plaintiff said “I could 

detect both those claims (M59/155 and M 59/163) in 8 days, and he’s 

claiming 8 or 10 days for the last 5 years detecting the lease.  That’s 

rubbish because you could go over that lease – that means he has gone 

over that lease walking the same ground, detecting the same ground 

every year.” (T19)   

 

As regards the claim of 4 days of loaming, panning, sampling, dollying or 

dry blowing on M 59/155, the Plaintiff said again there were no visible 

signs as you would expect of holes and marking pegs, and nor are there 

any other signs at all of this work.  He said the shaft on M 59/155 had not 

“been productively worked for some years”. (T20)  The Plaintiff said he 

had “specifically walked it (M 59/155) just to see what I could find in the 

way of (costeans and trenches) and I couldn’t find nothing regarding the 
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trenching or costeaning or, for that fact, any being backfilled.  As I said 

the country has been pretty dry up there and scars very easily and, as one 

of the photos showed before, the pushing that my uncle did when we used 

to own the leases is till there today ….. (That’s) at least eight years old, 

yes.  So the country scars and it stays scarred for a long time once you 

take machinery in there and dig trenches or costeans.” (T20)  In relation 

to the claim for “soil dump sieved”, the Plaintiff said there was a soil 

dump under a sieve on M 59/155 but it had been there for at least 4 years.  

He referred to the tendered photographs showing scrub growing out of 

the dump.  He said there were no signs of any recent sieving of soil, and 

nor was there any sign that any part of the lease had been revegetated in 

2003 or “in the last few years”. (T21)   

 

The Plaintiff said the Form 5 lodged for M 59/155 in the 2003 

expenditure year was “not true”. (T21)  He also said that the Form 5 

lodged for M 59/155 in each of the four years prior to the 2003 

expenditure year was similar in terms of the work claimed and “the work 

claimed for, no, hasn’t been done; not all done.”  (T24) 

 

In relation to M 59/163, the Plaintiff described the lease as consisting of 

“a couple of old costeans and an old shaft.  There has been a bit of fresh 

pushing around one of the shafts, probably 10 minutes work with a front-

end loader, but apart from that there’s not much else, low scrub, and 

again it’s a really pretty rocky terrain”. (T12)  He said a tree was 

knocked over by the “pushing” and, as it had not as yet completely turned 

brown, the pushing may have occurred after the end of the 2003 

expenditure year.  The Plaintiff said that M 59/163 was last actively 

worked about 5 to 7 years ago. 
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A bundle of photographs of M 59/163 were received in evidence from the 

Plaintiff.  They show some fresh pushing and a tree on the ground which 

is still green in part.  The Plaintiff said the costeans and dumps shown in 

the photographs are at least 5 to 10 years old.  They have scrub and trees 

growing out of them.  There is also a photograph of some pushing which 

was done by the Plaintiff’s uncle many years ago.  The Plaintiff said that 

the photographs show the only recent work performed on the tenement.  

 

A certified copy of the Form 5 lodged for M 59/163 in the 2003 

expenditure year was put to the Plaintiff.  The Form 5 shows “General 

Prospecting Activities” totalling $10, 950, as follows: 

 “Metal Detecting: No. of days worked: 6@ $250  $1,500 

 Loaming, panning, sampling, dollying, dry-blowing: 

  No of days worked: 10 @ $400    $4,000 

 Costeaning/trenching: No. excavated: 2;  

No. of days worked: 2     $1,000 

 Other activities: 

 *Old dump treated: No. of days worked:  

4 @ $500       $2,000 

 *Costean filled in: No. of days worked:  

1 @ $500       $  500 

 *Revegetated area: No. of days worked:  

1 @ $500       $  500 

 Plant and equipment hire:     $  400 

Fuel, oils, etc.:        $  450 

Field supplies:       $  600” 

 

The Plaintiff said that there are no visible signs on M 59/163 of the work 

claimed on the Form 5 in the 2003 expenditure year.  He said that you 
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would expect to see signs such as tracks and holes.  He said no new 

costeans had been excavated, no old dump had been treated, and no 

revegetation had been carried out.  The Plaintiff said the Form 5 for M 

59/163 was false and the only recent work on the lease was some 

pushing, or scraping.  When shown the Form 5 lodged for M 59/163 in 

each of the four years prior to the 2003 expenditure year, the Plaintiff said 

that other than some pushing the work claimed had not been done and the 

Form 5s were false.  He noted that the claims were similar each year and 

that the same work was being claimed over and over again.  Little of the 

Plaintiff’s evidence about M 59/155 and M 59/163 was challenged in 

cross examination by the Defendants. 

 

The Plaintiff was questioned about the rates charged for the work claimed 

in the Form 5s by the Defendants.  He told the court that generally people 

did not pay others to metal detect because any gold found by a person 

while metal detecting was likely to be kept by that person.  He said a 

person would generally be paid about $100 per day for surface mining 

work such as loaming and panning.  For work involving the use of 

machinery, the Plaintiff referred to McMahons, a large contractor who 

works in the region, and who pays $22 per hour for labour, plus a site 

allowance. To that amount is added the hire of the machine which, if it is 

a front end loader like that of the Defendants, is about $25 per hour. 

                 

Kim Cable 

Kim Cable gave evidence on behalf of the Plaintiff.  He is an experienced 

miner and mines M 59/405, known as the Daffodil, at Paynes Find.  He 

said he has spent at least 50% of his time at Paynes Find since 1997.  

Prior to 6 February 2003, the camp on G 59/28 where John Calegari stays 

in Paynes Find was visible to the camp where Kim Cable and his family 
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were living.  Mr Cable then moved to another tenement and was no 

longer able to see the Calegari camp.  Mr Cable said he knew the 

Defendants and remained on friendly terms with them.  Mr Cable said he 

had seen John Calegari in Paynes Find in the 2003 expenditure year 

“possibly as many as six times for 1 day or 2 days.” (T42)  Kim Cable 

said he has driven through M 59/155 and M 59/163 on many occasions.  

He said at times he also walked over these leases.   

 

Kim Cable said that about two years ago he went down the shaft on M 

59/155 with Veronica Calegari’s son, Shane Calegari.  He said at the time 

“no work had been done for sometime down there.  No ore had been 

pulled.” (T34)  Mr Cable said he walked over M 59/155 about 2 days 

prior to the hearing.  He said he did not see any sign of metal detecting on 

the lease.  He said you would expect to see signs as “it’s very hard, very 

hard to cover where you have been detecting.” (T35)  He said the rock 

was generally too hard to costean in Paynes Find and in his experience 

the only way he could do costeaning work was to“actually drill, blast 

and then dig it out.” (T35)  He said he had not seen any signs of 

costeaning work on the lease in the last 2 years.  He said the costeans on 

M 59/155 had scrub growing out of them, indicating that they had not 

been dug in recent years.  Mr Cable said the only sign of any recent work 

on M 59/155 is “some additional work done to the top of the shaft, some 

repair work and a concrete wall to stop obviously water or something 

getting into the shaft. … it doesn’t look as though there had been a lot of 

mining done, if any, because all the old stockpiles are quite old.  They 

would be 3 to 4 years old, I would say, looking at them.” (T35)   

 

In relation to the Form 5 lodged for M 59/155 in the 2003 Expenditure 

year, Kim Cable said “it says 22 days approximately of work done there.  

 14



I would say it seems a very high figure for the little bit of work that had 

been done on the lease. “ (T39)  When asked about a similar claim for M 

59/155 in each of the previous four years before the 2003 expenditure 

year, Mr Cable said “by the viewing of the lease that I have done over 

several years it would seem that if anybody was claiming 20-plus days of 

work (each year), that is a very high figure for that particular lease.”   

 

As regards M 59/163, Kim Cable said there are some costeans, with scrub 

growing out of them.  He estimated the most recent costean on the lease 

was dug was at least 3 or 4 years ago.  He said there were signs of some 

recent pushing of the ground with a front end loader “but it doesn’t look 

like a lot of serious work has been done with a front-end loader.” (T36)  

He said some of the pushing looked very fresh and might have been done 

since the plainted year.  He said that a tree that had been pushed over was 

“still quite green which indicates that they haven’t been pushed over that 

long.” (T36) 

 

In relation to the Form 5 lodged for M 59/163 in the 2003 expenditure 

year, Kim Cable said that he did not see signs of work on that lease “to 

the extent that this has been claimed to have been done”.  He said there 

“has been a little bit of work done there. … there’s some scraping with a 

front-end loader and a little bit of other work.” (T39)  Further, and in 

relation to similar claims made in the Form 5s lodged for M 59/163 in the 

4 years prior to the 2003 expenditure year, he said: “You would definitely 

see signs, you know.  Being experienced in mining, you can, as I said, tell 

basically what has been done in an area over a period of time and, no, it 

hasn’t been done.” (T39)   
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He said that a backhoe on M 59/155 did not work and had not worked 

“for at least 3 and a half years”. (T37)  He said that he and the Plaintiff 

chained the backhoe up for the Defendants about 3 and a half years ago 

because it was leaking oil badly and it had not been unchained since.  

Only the front end loader part of the machine still worked and that would 

not be capable of digging a costean because the rock is too hard on M 

59/155 and M 59/163. 

 

In relation to the rate for metal detecting, Mr Cable said the following 

during cross-examination by John Calegari: 

 “Mr CALEGARI: Metal detecting – would anybody work in 

Payne’s Find for less than $25 an hour? --- I don’t think you would 

employ anybody to go metal detecting in Payne’s Find on an 

hourly rate. 

 

 We’re not talking about employing anybody. This is a family 

concern? --- So what you’re doing …. You’re saying you are 

paying somebody $25 an hour to do metal detecting. 

 

 I’m stating would you would you pay $25 an hour to somebody? --- 

No.” (T44) 

 

Elaine Taylor 

Elaine Taylor is an experienced gold miner who currently lives, and has 

done so continuously for 24 years, at Paynes Find.  She holds an interest 

in and is mining a number of tenements at Paynes Find.  She also owns 

the Paynes Find Battery, is a local Shire councillor, and collects seeds for 

rehabilitation purposes for mining companies.  Seed collecting involves 

Mrs Taylor in travel around the Paynes Find region.  Mrs Taylor and her 
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brother held M 59/155 and M 59/163 until the death of her brother in the 

late 1980s when she then let the rent on the tenements lapse.  She says 

that she is very familiar with the subject leases and has been on them 

many times. 

 

Mrs Taylor said that John Calegari sometimes visits Paynes Find on 

weekends and she is aware of when he is in town because the town is 

very small and she sees him.  She said she has kept a diary of John 

Calegari’s visits to Paynes Find since Easter 2003.  She said that between 

and including Easter 2003 and September 2003 John Calegari had been to 

Paynes Find once.  She said he usually arrives on a Friday night and 

leaves the following Sunday at about 10.00am, so that he is in Paynes 

Find for only one full day.   

 

As regards M 59/155, Mrs Taylor said the only recent work is “a little bit 

of cement work, concrete work, on one side of the mine shaft”. (T57)  

When shown the Form 5 lodged for M 59/155 in the 2003 expenditure 

year, Mrs Taylor said the rate generally charged for surface mining such 

as dollying, panning and sampling was $100 per day, and not $400 per 

day as John Calegari had charged in the Form 5.  She said the claim for 

two costeans was not true as that work had not been done.  She said the 

backhoe was broken and had been so for about 4 years, and a costean 

could not be dug without a backhoe.  She said the concrete work around 

the shaft took about a day and a half to complete.  She said Shane 

Calegari told her about it when he did that work.  She said the last soil 

was sieved on M 59/155 in about 1997 when the last crushing was put 

through the battery, and not in the 2003 expenditure year.  She said that 

after 8 days of metal detecting you were bound to see some evidence of 

such work on the lease, and there was none.  Further, she said it would 
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only take about 2 days to metal detect the whole of M 59/155.  Mrs 

Taylor said that the work claimed in the Form 5 lodged for M 59/155 in 

the 2003 expenditure year and in the Form 5s lodged for M 59/155 in the 

previous 4 expenditure years had not been done and the forms were “just 

not right.” (T60) 

 

In relation to M 59/163, Mrs Taylor said “someone drove a loader 

around the shaft with the steel on it, the iron; drove a loader around, 

pushed a few trees up and came back. I would say 20 minutes work”. 

(T58)  She said the tree was still green in part and may have been pushed 

over after the 2003 expenditure year.  She said that the costeans on M 

59/163 had been there for years, as had some of the scraping shown in the 

photographs tendered by the Plaintiff.   

 

When shown the Form 5 for M 59/163, Mrs Taylor said “there’s no 

evidence of metal detecting.  Ten days of loam and panning and dry-

blowing – you would see something there. You would have to see a dump 

of dry dirt where they did dry-blowing. “Two excavations, costeans” – 

well, there’s no such thing.  “Old dump treated” – I don’t know where 

they’re supposed to treat the old dump because the dump’s still there.  

“Costeans filled in” - …… now those costeans have been there all the 

time. If there are some costeans wanting to be filled in, I would be filling 

some of the old costeans and they’re still sitting there.” (T60-61) 

 

Mrs Taylor said that in April 2002 she told John Calegari that the 

Plaintiff was interested in purchasing M 59/388.  She said that John 

Calegari said he wasn’t interested in selling because he wanted to sell all 

his leases as a parcel to a mining company.  She said John Calegari 
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admitted that he was not working his leases, which she understood to 

include M 59/155 and M 59/163.     

 

The Defendant – John Calegari 

John Calegari is 70 years old and lives in Perth.  He is the holder of M 

59/163 and the husband of Veronica Calegari, the holder of M 59/155.    

 

John Calegari told the court that he did all the work on M 59/163 and his 

son, Shane Calegari, did the work on M 59/155.  This evidence was in 

direct contrast to the evidence John Calegari gave during a hearing in 

December 2003 (Taylor v Calegari [2005] WAMW 2) when he said it 

was he, and not Shane Calegari, who did the work on M 59/155: “it’s all 

my work; it’s labour intense.” (T84)   

 

John Calegari described the work he did on M 59/163 in the 2003 

expenditure year:  

“I did metal detecting on my block, loaming and panning, dollying 

the samples of rocks that I gathered from the site, scraped the site 

with the front bucket --- … approximately 100 ml deep because of 

the heavy terrain that’s through there and carted part of it to M 

59/155 and put it through the sieve. … I revegetated the site, 163.  

The process was prior to – the first instance was to scrape 30 or 40 

mls off the top, take the topsoil, the seeds, whatever’s there, 

vegetation, small vegetation, stockpile it, and once I had scraped 

the soil again that I took through the sieve at the end of the term of 

the lease which expired in 2003, prior to the expiry … date of 

2003, pushed that soil over the area that I scraped, approximately 

three areas; during the course of that year backfilled two costeans, 

old costeans, and revegetated that area and that all came to the 

 19



sum that’s on here, X amount of dollars, which are in my Form 5 

and in my work documents which are all dated.” (T76) 

 

John Calegari said “nearly half” of the work carried out on M 59/155 and 

M 59/163 in the 2003 expenditure year was done with a front end loader. 

(T97)  He was shown Condition 6 on the lease for M 59/163, which reads 

as follows:  

“Unless the written approval of the District Mining Engineer is 

first obtained, the use of scrapers, graders, bulldozers, backhoes or 

other mechanised equipment for surface disturbance or the 

excavation of costeans is prohibited.” (Ex2)   

 

John Calegari said he had applied in 1997 for approval to use a machine 

on M 59/155 and M 59/163.  Approval was granted for a 2 year period 

until 29 November 1999.  John Calegari agreed that a Mines Department 

Inspector had inspected various of his family’s tenements, including M 

59/155 and 59/163, in August 1998 and had subsequently written to him 

stating that the inspection “revealed that apparently no recent activity has 

occurred on these tenements in terms of your costeaning proposals.”  

John Calegari said that, contrary to what the Inspector said, he had done 

the costeaning work and “what I had done I had carried it (the work) out 

too good.  I had backfilled and – what you’re supposed to do.” (T88) 

 

John Calegari admitted that he had not obtained a Condition 6 approval 

for any work on M 59/163 in the 2003 expenditure year.  In response to 

questioning about the requirement for this, John Calegari said the 

following: 

 MR LAWTON: “So you did the work in breach of that provision 

(Condition 6)? ---That’s correct. 
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 So all of the work that you did that included the use of a machine 

was illegal, unlawful work, in breach of the condition? --- That’s 

correct. 

 

 The only work that you have claimed for which didn’t require the 

use of the machine was the metal detecting? --- That’s correct. 

 

 And whilst you’re not the holder, that would be the same as far as 

mining lease 155, wouldn’t it?  The only non-mechanised work on 

155 was the metal detecting? --- That’s correct, in that form (Form 

5). 

 

 That’s correct, and you know in relation to 155 no written 

approval of the district mining engineer was first obtained? --- Yes, 

well, in regards to that … 

 

You know in relation to 155 … ? --- Yes, I know that we had to 

obtain a permit to operate a machine on those leases.”  (T85) 

 

In December 2003, John Calegari gave evidence (Taylor v Calegari 

[2005] WAMW 2) that the backhoe used on the tenements by the 

Defendants was in perfect working condition.  However, John Calegari 

contradicted that evidence during the hearing of these matters and said his 

earlier evidence was a “misunderstanding” as the backhoe had in fact not 

worked for about 4 years. (T93)   

 

John Calegari tendered bundles of photographs of both M 59/155 and M 

59/163 which were unhelpful in determining whether any of the work 
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claimed in the Form 5s had been carried out in the 2003 expenditure year, 

or at all.  He said the photographs were taken in April 2004.     

 

Defendant – Veronica Calegari 

Veronica Calegari told the court that Shane Calegari did all the work on 

M 59/155 in the 2003 expenditure year.  She said that she had not paid 

Shane for any of the work that he did in the 2003 expenditure year, and 

nor did she do any of the work on M 59/155 herself.  John Calegari, as 

her agent, prepared the 2003 Form 5 for the subject lease.   

 

Mrs Calegari said her only input into M 59/155 “is helping get everything 

ready before you (John Calegari) come up, getting the food for you and 

Shane and usually helping you load and just general work like that.  If 

things have to be rewritten, I write them. That’s about it.” (T101)  She 

said she paid the rent (presumably on M 59/155) and helped to pay for 

fuel and food, but did not elaborate any further on this evidence.   

 

Veronica Calegari said she did not go to Paynes Find between September 

2002 and September 2003 while in that same period John Calegari and 

Shane Calegari went to Paynes Find “at least 4 times and Shane came up 

once with some other friends.” (T102)   

 

Shane Calegari 

Shane Calegari is the son of the Defendants and gave evidence on their 

behalf.  He lives and works as a plumbing contractor in Perth.  

 

He told the court that he did all the work on M 59/155 in the 2003 

expenditure year.  He said that Veronica Calegari did not pay him for any 

of his work.  When asked if the amount of work reflected on the Form 5 
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for M 59/155 in that year was correct, he said: “That’s correct; that’s 

around right, yes.” (T105)  Shane Calegari said that evidence given by 

John Calegari during a hearing in this court in December 2003 (Taylor v 

Calegari [2005] WAMW 2) that he (John Calegari) had performed all the 

work on M 59/155 in the 2003 expenditure year “might be wrong, yes.” 

(T112)  In relation to his own evidence in December 2003 that the work 

claimed for M 59/155 was “not mine at all”, Shane Calegari said he 

didn’t “know whether I must have misinterpreted the question or I have 

got something wrong.” (T120)   

 

Shane Calegari said that he carried out trenching on M 59/155 in the 2003 

expenditure year.  He said that he also put concrete “around the outside of 

the shaft.  I filled it up with rocks and what I did was I knocked up a heap 

of concrete hoping to stop all the sand and debris from washing in 

there.”   He said the reference to “soil dumped sieved” on the 2003 Form 

5 “refers to the stuff that I had that I pulled out of the shaft over the time 

there and I just sieved it to get it out (sic) the road, remove it.  It was a 

general tidy up.”  He said he had done some revegetating on M 59/155 

which involved “putting that soil back onto the ground.” (T107)  During 

cross-examination, Shane Calegari agreed that vegetation on the dump 

under the sieve on M 59/155 was older than 12 months and that the dump 

had not been sieved in the plainted year. He also agreed that the backhoe 

on M 59/155 had been chained up for about 4 years and had been 

inoperable over that time.     

   

Shane Calegari said that in the 2003 expenditure year he did 4 trips with 

John Calegari and one trip with a friend to Paynes Find.  He said he 

might have done more trips but “I just can’t recall.” (T109)  Initially he 

said he did not have any idea of the dates of the trips; however, he later 
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referred in his evidence to various months when he thought he had been 

to Paynes Find.  He said he did not keep a record of the time or dates that 

he spent at Paynes Find.  He said that he and John Calegari sometimes 

came up to Paynes Find on a Friday night and returned to Perth on a 

Sunday.  He “never saw anybody around” while he was in Paynes Find. 

(T110)   

 

FINDINGS ON THE EVIDENCE

 

The Plaintiff is an experienced miner who has lived in Paynes Find for 

much of his life.  His evidence was credible and consistent with that of 

his witnesses who are also experienced miners.  Kim Cable was a reliable 

and honest witness and, while I recognise that Elaine Taylor is the mother 

of the Plaintiff, I consider that her evidence was impartial and truthful.  

 

On the other hand, I found much of the evidence given by the Defendant, 

John Calegari, and his witness, Shane Calegari, to be evasive, unreliable 

and untruthful.  The evidence of the Defendant, Veronica Calegari, 

provided little assistance to the court.  John Calegari was caught out on a 

number of occasions giving evidence that was inconsistent either with 

that given during an earlier hearing in December 2003 (Taylor v Calegari 

[2005] WAMW 2) or with that given during the hearing of this case.  

Shane Calegari also gave evidence which was inconsistent with that given 

during the hearing in December 2003.  There was no independent 

evidence of the work claimed in the 2003 Form 5s by John Calegari and 

Shane Calegari.  And neither of the Defendants provided any evidence 

about any future work proposed for the subject lease.                     
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The Plaintiff made out a strong case in support of his assertion that the 

work claimed to have been carried out on M 59/155 and M 59/163 in the 

2003 expenditure year was, in the main, not done.  I accept that there 

were no signs of any work on the subject leases other than some work on 

the collar of the shaft on M 59/155 and some scraping of the ground on M 

59/163.  Further, I accept that if the work claimed in the Form 5s for M 

59/155 and M 59/163 had been done then there would be signs of that 

work on the leases.  I find that John Calegari was in Paynes Find in the 

2003 expenditure year on no more than 4 occasions, and for no longer 

than 6 full days in total over the 2003 expenditure year.  And I find that 

Shane Calegari was in Paynes Find in the 2003 expenditure year on no 

more than 5 occasions, and for no more than 7 full days in total over the 

2003 expenditure year.  Further, I do not accept that either of John 

Calegari or Shane Calegari spent all their time in Paynes Find in that year 

working on the subject leases.  Based on these findings, it was impossible 

for John Calegari to have spent the time claimed of 26 days on M 59/163 

and for Shane Calegari to have spent the time claimed of 26 days on M 

59/155.  I also find that the subject leases were not worked in any 

significant way for some years prior to the 2003 expenditure year.     

 

The rates charged in the 2003 Form 5s for M 59/155 and M 59/163 for 

metal detecting and surface work not involving the use of machines are 

excessive and more than the wages or remuneration that could be earned 

in the district for similar work.   

 

SUBMISSIONS BY THE PARTIES
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The Plaintiff submits that the work claimed in the Form 5s lodged for M 

59/155 and M 59/163 in the 2003 expenditure year has not been carried 

out, and therefore those Form 5s are false.     

 

The Plaintiff also submits that most of the work claimed in the Form 5s 

for M 59/155 and M 59/163 was unlawful because it did not comply with 

Condition 6 on the subject leases.  The Defendants admit that a Condition 

6 approval for work involving a machine was not sought after the expiry 

of a similar approval in November 1999.  The Plaintiff says only 

expenditure on lawful work can be claimed as part of the expenditure 

obligation under the Act.  And, in any event, the court should not assist 

persons who seek to rely on unlawful actions, and to do so would be 

contrary to public policy.  Further, the Plaintiff says it can be inferred 

from the fact that the Defendants knew that approval was necessary, but 

did not seek such approval, that the claimed work was not done.   

 

The Plaintiff submits that the Defendants failed to satisfy the criteria for 

translating work on M 59/155 and M 59/163 into an expenditure claim in 

that the Defendants failed to show that the expenditure rates claimed in 

the Form 5s equated to either “wages” or “remuneration”, as required by 

regulation 31(1) of the Regulations.  The Defendants did not adduce 

evidence on the point even though the Plaintiff put the point in issue.  

Accordingly, the Plaintiff says, the expenditure claimed in the Form 5s is 

not allowable, and in any event, the Plaintiff says, expenditure on metal 

detecting should not be allowed as no one pays to have such work done.   

 

Finally, the Plaintiff submits, even if Shane Calegari did the work on M 

59/155 for Veronica Calegari, there is no provision in the Act allowing 

such work to be deemed as expenditure.  Veronica Calegari did not pay 
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for the work and expenditure can only be “deemed” if the tenement 

holder, in this case Veronica Calegari, performed the work: see reg 31(1) 

of the Regulations.   

 

The Plaintiff says the Defendants have breached the expenditure 

conditions on M 59/155 and M 59/163 and the breach is “of sufficient 

gravity to justify forfeiture”: section 98(5) of the Act.  The Plaintiff says 

forfeiture is justified because the Defendants have been caught giving 

false evidence and lodging false Form 5s: Majeed Pty Ltd v Briggs and 

Shulda, unreported, Perth Warden’s Court, 22 February 1988.  The 

Defendants have put no reason to the court as to why any breach is not of 

sufficient gravity to justify forfeiture.         

 

The Defendants submissions are brief.  They submit that the Plaintiff’s 

knowledge of “on-site mining rates is questionable”.  Further they say it 

would be difficult for the Plaintiff to make a “proper inspection of the 

tenements” because he suffered a back injury some years ago.  They say 

the photographs received in evidence from the Plaintiff are of “old 

workings on M 59/163 and we have not worked these old mine shafts”.  

They further say that the photographs of M 59/155 “indicate on-site work 

done and mine shaft work done” in the 2003 expenditure year.  The 

Defendants submit that the Form 5s lodged for M 59/155 and M 59/163 

in the 2003 expenditure year are a true record of on-site workings.   

 

A number of the Defendants submissions are based on information that 

was not before the court, and accordingly those submissions have not 

been considered.  It should be said, however, that if those submissions 

had been considered, they would not have changed the recommendation 

of the court. 
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CONCLUSION

 

Some minor work only was done on M 59/155 and M 59/163 in the 2003 

expenditure year.  In relation to M 59/155, the only work done was on the 

collar of the old shaft and that work took no more than 2 days to perform.  

The work carried out on M 59/163 in the 2003 expenditure year was 

some scraping of the surface of the lease and that work, in my view, also 

took no longer than two days to perform.  The value of the work carried 

out on each lease, allowing for it to have been done over a 10 hours day 

with a machine at a rate of $50 per hour, was about $1,000.  Expenditure 

on each of M 59/155 and M 59/163 in the 2003 expenditure year was well 

less than $5,000, and significantly less than the obligation under the 

prescribed expenditure condition.          

 

As a consequence, the expenditure condition on each of the subject leases 

was breached by the Defendants in the 2003 expenditure year.  

Furthermore, the Defendants have not carried out the work as claimed in 

the Form 5s lodged for M 59/155 and M 59/163 in the 1999, 2000, 2001 

and 2002 expenditure years, and were also in breach of expenditure 

obligations in those years as well.  I am satisfied that there is a prima 

facie case for forfeiture of M 59/155 and M 59/163 on the basis of the 

Defendants’ non compliance with expenditure conditions in the 2003 

expenditure year.   

  

Given this primary finding and the seriousness of the breach in each case, 

I do not need to go further and consider the submissions of the Plaintiff in 

relation to the unlawfulness or otherwise of the work, the impact on 

expenditure of the use of inflated rates for surface work, and any non-
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compliance with regulation 31(1) as regards, firstly, substantiation of the 

expenditure rates applied and, secondly, deemed and actual expenditure.   

 

I wish to make comment, however, as regards M 59/155 and the 

Plaintiff’s submission that the work carried out was in any event not an 

allowable expenditure as it was neither done by Veronica Calegari, the 

tenement holder, and nor was it paid for by her or by anyone on her 

behalf.  Shane Calegari was not paid for his work on M 59/155.  I 

consider that there is much merit in the submission.  Reg 31(1) is clear in 

its terms that the tenement holder “shall expend or cause to be expended” 

a minimum sum unless the tenement holder is “directly engaged … in 

mining on the lease (and) then an amount equivalent … shall be deemed 

to have been expended”. (emphasis added)  The work on M 59/155 was 

neither paid for (directly or indirectly) by the tenement holder and nor 

was it carried out by the tenement holder - and therefore expenditure 

could not be deemed to have been incurred on the tenement.   In my view 

the work of Shane Calegari claimed on the Form 5 was not an allowable 

expense, thereby further reducing the amount of expenditure on M 59/155 

by the value of the two days of work allowed in my earlier calculation.         

 

The issue arises as to whether the Defendants’ non-compliance with the 

expenditure condition is of sufficient gravity to justify forfeiture.  

Relevant to this issue, in Craig v Spargos Exploration NL, unreported, 

Kalgoorlie Wardens Court, 22 December 1986, Warden Reynolds made 

the following observations: 

 “Subsection 98(5) thus impresses upon the warden the necessity of 

considering, not only the non-compliance and the facts directly 

bearing upon it, but also the events leading up to the non-

compliance, the conduct of the parties and actual and potential 
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consequences of the non-compliance and of the forfeiture sought, 

having regard throughout, to the object and policy of the Act.  The 

whole policy of the Act is that a tenement holder unable to explore 

for or exploit mineral resources of a tenement should give way for 

some person to do so.  The Act encourages exploration and mining 

activity and discourages a tenement holder from going to sleep on 

his rights and obligations.” 

 

Forfeiture must be considered “in the circumstances of the case” to be of 

sufficient gravity to justify forfeiture: s 98(5) of the Act.  The extent of 

the non-compliance by the Defendants in terms of the shortfall in 

expenditure is significant, and in each case greater than $5,000 or the 

maximum amount of any financial penalty that could be imposed under s 

98 (4) of the Act.  The shortfall has been determined after finding that the 

Form 5 lodged in the 2003 expenditure year for each of M 59/155 and M 

59/163 falsely reflects that the expenditure condition on the subject lease 

has been met.  The Defendants have a history of lodging false Form 5s.  

The subject leases are not being worked as envisaged by the Act and 

neither John Calegari nor Veronica Calegari have offered any evidence of 

proposed future work on the leases.   

 

In view of the significant failure by the Defendants to meet expenditure 

obligations in 2003 together with the history of such failures over recent 

years, I consider the breaches of the expenditure condition in the 2003 

expenditure year by each of the Defendants are of such gravity as to 

justify forfeiture.  This conclusion is, in my view, reinforced by the 

ongoing conduct of the Defendants in lodging, over at least the last 5 

years, Form 5s the content of which are false.  I do not consider that this 
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is a case where it is appropriate to impose a financial penalty pursuant to 

s 98(4) of the Act.      

 

RECOMMENDATION         

    

I recommend that M 59/155 and M 59/163 be forfeited. 
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