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WARDEN’S REPORT AND RECOMMENDATION TO THE 
MINISTER: PLAINTS FOR FORFEITURE BR5/034 & BR6/034. 

MINING ACT 1978 (WA) 
 

THE PROCEEDINGS 

The Plaints 

1  Vincent Knopke (“the Plaintiff   ”) seeks forfeiture of Mining    
Leases 4/237 and 4/327 (“the     Leases”) Stella Blast NL (“the 
Defendant”) by reason of the Defendant’s alleged non-compliance with 
the expenditure condition attached to each of those tenements for the 
2002-2003 expenditure year and the alleged sufficient gravity of such 
non-compliance. 

2  Particulars of the plaints, identical except as to individual 
descriptions and details of the respective mining    Leases were lodged.  
They state, inter alia that in June 2001 the dependant, by way of a tribute 
agreement (“the Tribute Agreement”), assigned all its rights under the    
Leases exclusively to SGR Resources Pty Ltd (“SGR”). 

3  It is alleged that the Defendant, in respect of both tenements, failed 
to comply with the expenditure condition, failed to lodge Form 5 reports 
within the time prescribed or that reported therein the required details of 
expenditure and, further that the information therein is false and 
misleading which the Defendant knew to be false and misleading. 

The Defence 

4  In both of the defences that were lodged the Defendant admits that, 
as is alleged in the particulars of claim, it is incorporated under the laws of 
WA, that it carries on business as a mining company and that it is the 
holder of all 96 shares in the Leases.  It admits that it entered into the 
tribute agreement with SGR.  It says that under the agreement SGR was 
empowered to enter upon the Leases and to construct infrastructure and 
utilise plaint and equipment thereon to conduct mining operations on the     
Leases. 

5  It says that SGR was to obtain, at SGR’s expense, all approvals 
necessary to carry out mining operations and that SGR was to make 
payment of all tenement costs (as defined in the agreement). 
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6  It is said that SGR was to mine specified minimum tonnages and was 
to comply with the Mining Act and Regulations and all terms and 
conditions, including expenditure and reporting, in respect of the    
Leases.  It is denied that SGR was assigned the Defendant’s rights under 
the Leases. 

7  It is denied that there has been any non-compliance with the 
requirements of the Act and Regulations in respect of Form 5 reports as 
alleged and denies any expenditure condition non-compliance. 

8  Finally, the defence denies that if there has been any expenditure 
non-compliance that it is of sufficient gravity to justify forfeiture and that 
if it is of such gravity then, as an alternative to forfeiture, a monetary 
penalty only should be imposed. 

THE EVIDENCE AND FINDINGS OF FACT 

For the Plaintiff 

Mr Schmitt 

9  Mr Schmitt is the managing director of SGR Resources NL and was 
its managing director during 2002.  He was involved in the management 
of the Leases pursuant to the Tribute Agreement.  That agreement was 
executed on 28 June 2001.  It was amended in October 2001, whereby it 
was said that Clause 3.3.4 of the original agreement should have said that 
SGR, from the “Commencement Date” of the Agreement, agreed to pay 
all Derby Shire rates and tenement costs and that if SGR assisted the 
Defendant with payment of back rates then SGR could recoup those 
payments by withholding royalty payments. 

10  After the Tribute Agreement was executed SGR commenced dealing 
with relevant authorities, including the (then) Department of Minerals and 
Energy (“the Department”) and Kimberley Land Council (“KLC”). 
Approval was given in the form of letters from the Department to SGR 
(14 May 2002 and 11 June 2002) to commence mining operations on the    
Leases. At that time there were still matters remaining to be settled with 
KLC.  SGR hoped to be able to begin bulk sampling before the beginning 
of the wet season, which occurs in about November. 

11  In mid-June 2002, however, KLC informed Mr Schmitt that KLC 
had been told by Mr Dorian, a director of the Defendant, that SGR had no 
right to go on to the Leases and no right to negotiate with KLC in respect 
of the Leases. 
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12  When Schmitt later spoke to Dorian about that matter the latter gave 
the impression that he knew nothing about it.  When he told Dorian that 
SGR intended, under the Tribute agreement, to go on to the tenements and 
take samples Mr Schmitt was told by Dorian that he would prevent that. 
Dorian mentioned obtaining on injunction.  Mr Schmitt said that he 
became concerned about incurring any further expenditure because of 
what Mr Dorian had said and that SGR therefore decided to not do any 
more work in connection with the Leases until the matter was sorted out. 

13  Another source of concern for Mr Schmitt was that he had previously 
dealt only with Mr Molloy and Mr Kozyrski as director of the Defendant.  
Mr Schmitt produced copies a number of items of correspondence 
between Mr Dorian and Mr Molloy, between IHB Finances Pty Ltd  
(“IHB”) and Mr Dorian between SGR and SGR and Mr Molloy and SGR 
& Mr Dorian  & Mr Molloy all concerning the Leases and either or both 
of the Tribute Agreement or a purchase option agreement between the 
Defendant and IHB for the Leases.   

14  The correspondence covers a period from July 2002 to late 
September 2002.  The correspondence reveals an internal dispute within 
the Defendant concerning resignations and appointments of its directors 
and managing director. 

15  It reveals increasing concern on the part of IHB and SGR at the 
conduct of Mr Dorian in connection with the Leases in general and with 
KLC in particular. Of special concern to Mr Molloy and to Mr Schmitt 
was the information received from Mr Dorian to the effect that Mr 
Kozyrski had resigned as a director of the Defendant, that Mr Molloy had 
been removed as a director and secretary of the Defendant and that Mr 
Dorian had been appointed as “managing Director Sec/Director” of the 
Defendant and Mr Gaitskell and Mr Del Carlo had also been appointed as 
directors. 

16  By the end of June 2002, because of concerns over the management 
of the Defendant and the Tribute Agreement, the decision had been made 
by SGR to suspend all operations connected with the Leases. 

17  In October and November 2002 SGR wrote to Mr Leutenegger, 
a director of Napier Corporation Pty Ltd, which was the pastoral lease 
holder of the land over which the Leases had been granted.  The first letter 
indicated that SGR was ready to commence sampling operations.  The 
second letter said that it had become necessary to defer commencement of 
operations until the end of the then imminent wet season.  Those letters 
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were written merely to maintain good standing with Napier and what was 
said in them was not true. 

18  At no time during the whole of the 2002-2003 expenditure year did 
SGR expend any funds or perform any work on the Leases or on any other 
activities connected with the Leases for purposes of compliance with the 
expenditure condition. 

19  After the plaints for forfeiture were lodged Mr Dorian contacted 
Mr Schmitt several times and asked him to give to the Defendant 
documentation that indicated that SGR had incurred expenditure on the    
Leases.  The request was refused. Mr Schmitt was not prepared to 
fabricate information.  Mr Schmitt also refused a request by Mr Dorian to 
give false evidence in relation to expenditure on the Leases at the hearing 
of the plaints for forfeiture. 

20  On 22 May 2003 Mr Dorian wrote to SGR stating that Derby Shire 
Rates and Mines Department rentals had not been paid.  The letter 
referred to Clause 3.3.4 of the Tributed Agreement and the obligation set 
out therein for SGR to pay shire rates and tenement costs. The letter 
concluded with a request that “…to remedy the breach of this contract 
…” SGR should pay the outstanding amounts that, in total, amounted to 
$24,818.84.  SGR denied in subsequent correspondence that it had any 
such contractual liability. 

21  In January 2004 SGR wrote to the Defendant informing the 
Defendant that SGR had “… suspended our contractual arrangement …” 
as it prepared a writ for damages. At the time of hearing of the plaints no 
writ had issued. 

22  Mr Dorian subsequently wrote to SGR denying that SGR had ever 
been prevented from mining on the Leases. 

23  In addition to the Tribute Agreement, the Defendant had an option 
agreement with IHB for the purchase by IHB of four mining tenements, 
including the Leases. Mr Schmitt said that because of the IHB option 
agreement, SGR also entered into an agreement with IHB to ensure that 
IHB agreed that SGR could enter and carry out mining operations on the    
Leases in accordance with the Tribute Agreement. 

24  In cross-examination, Mr Schmitt said that, before the Tribute 
Agreement was signed in June 2001, SGR had removed sample tonnages 
from the Leases by means of an agent of SGR, namely Waterford Bay Pty 
Ltd. 
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25  That occurred in late 2000 and had been done with the consent of the 
Defendant. SGR never received the sample tonnage and had not been 
allowed access it. 

26  In May 2002 the State Mining Engineer (SME) gave written 
approval to SGR to commence operations on the Leases.  In June 2002 a 
project management plan dated 27 May 2002 was also approved by the 
SME. Those approvals followed communication with and submission of 
documents to the Department by Mr Nicholson, a full time employee of 
SGR. Mr Nicholson’s salary was then about $60,000 per annum.  Mr 
Schmitt is unaware when the preparation of the project management plan 
was undertaken by Mr Nicholson and he could not say what it cost to 
produce. In 2001, Mr Nicholson was also involved in work in connection 
with the Leases for the purpose of discussing with KLC access to the 
subject land.  

27  Before December 2002 Mr Schmitt drove from Darwin to Derby to 
meet with KLC. Fuel costs of $200 - $300 were incurred.  He slept in his 
vehicle and therefore incurred no accommodation costs. On 5 December, 
he and Mr Nicholson met Mr Leutenegger   at Napier Downs Station.  
Again Mr Schmitt drove there from Darwin and fuel cost $200 - $300.  
The Leases were not visited.  Mr Schmitt said that he had been in the area 
mainly because of business not connected with the Leases. Concerning the 
work that was done with KLC in respect of native title and other 
Aboriginal heritage matters and in obtaining relevant ministerial 
approvals, he did not particularise what the work consisted of or what it 
cost. 

Mr Molloy 

28  Mr Molloy, a witness called by the Plaintiff, is a qualified and 
experienced Geologist.  He because a director of the Defendant in 1993.  
He was a director when the Defendant acquired M4/327 in May 2002 and 
when it acquired 4/237 in April 1997.  Prior to 1998 the Defendant had, 
over a period of about four years, undertaken exploration for abrasive 
mineral deposits and coarse garnet deposits on exploration licences held 
by it. 

29  By 1998 the Defendant did not have access to the funds that it 
required to prove up the deposits and to present a bankable document in 
order to attract investor’s funds that would lead to extractive mining being 
commenced.  It did not even have sufficient funds to pay Departmental 
rentals and Shire rates for ML4/237.  It had loan debts of $40,000.  
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Shareholders, with one exception, would not invest any further funds.  
During 1999 the situation was no better.  

30  During most of 2002 and 2003 there was a dispute between 
Mr Dorian and Mr Molloy as to the roles of those two men and of 
Mr Kozyrski in the management of the Defendant.  The dispute was 
connected with the holding of offices of directors. There was also 
disagreement about whether an amendment to the IHB option agreement 
which, it is said in some of the documents exhibited at the hearing, had 
the apparent effect of substituting royalty payments in lieu of specified 
cash payments as consideration in respect of the option over the Leases 
that had been granted to IHB, should be changed by reverting back to the 
cash payments.  Another element of the dispute between Mr Molloy and 
Mr Dorian was (and still is) that Mr Molloy refused to give to Mr Dorian 
the Defendant’s corporate records and seal which Mr Molloy had been in 
possession of as managing director.  Mr Molloy did not accept that 
Mr Dorian had replaced him as managing director. He considers that, 
although he is no longer acting as a director or as the managing director, 
he never ceased, at law, to be a director or the managing director of the 
Defendant.  There have also been proceedings in the Supreme Court, 
commenced by Mavia Pty Ltd (“Mavia”), a company controlled by 
Mr Molloy, against the Defendant seeking to recover an alleged debt due 
from the Defendant.  In addition, a petition for the winding up of the 
Defendant was lodged by the Plaintiff based upon a statutory notice of 
demand.  In June 2003, a plaint was lodged in the Warden’s Court at 
Broome by Mavia seeking an injunction be issued against Mr Dorian and 
the Board of the Defendant “…to prevent any dealings on the 
tenements…”. In August 2003, SGR lodged in the Warden’s Court at 
Broome a plaint against the Defendant seeking, in effect (it seems), that 
the Warden grant injunctive relief to SGR in connection with the Leases 
and the Tribute Agreement. Both of those plaints are yet to be dealt with 
by the Warden’s Court. 

31  Mr Molloy said that at all material times the Defendant had no 
collateral to enable it to borrow the funds that were needed to enable it to 
prove up and mine or market its mineral reserves on the Leases. 

Mr Knopke 

32  In July 2003 Mr Knopke, the Plaintiff, transferred $2,500 of his 
personal funds to Mavia.  The money was intended to be and was in fact 
used to pay tenement rental for M4/237 for the expenditure years ending 
in 2004.  Mr Dorian expressly acknowledged in writing by facsimile on 
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29 July 2003 that the rental had been paid by Mr Knopke.  In the same 
facsimile Mr Dorian, on behalf of the Defendant, informed the Plaintiff    
that M4/327 was about to be forfeited and that “…The amount due is 
$6,160…” and asked the Plaintiff to let Dorian know if the Plaintiff could 
help. 

33  On 1 August 2003, Mr Knopke caused $6,200 to be transferred from 
his business bank account to Mavia. Mr Molloy on behalf of Mr Knopke, 
and through Mavia, paid the rental for M4/327 for the expenditure year 
ending in 2004.  Mr Knopke merely used Mavia    as his agent to pay 
those rental amounts to the Department. He did that simply as a matter of 
convenience and because he knew and trusted Mr Molloy and was not 
sure that if the monies were paid direct to the Defendant they would be 
used to pay rental.  In return for making the rental payments Mr Knopke 
wrote to Mr Dorian and asked for shares in the Defendant to be issued to 
his three sons.  No shares have been issued arising out of that request.  
The monies have not been repaid to Mr Knopke. 

34  Mr Knopke was aware that there was a dispute between Mr Molloy 
and Mr Dorian about directorships in the Defendant and was aware of the 
extraordinary general meeting of the Defendant that Mr Dorian arranged 
in August 2002 and at which it is claimed that Mr Molloy was removed as 
a director.  He was aware that Mr Molloy considered that he had never 
been lawfully removed from the position of a director of the Defendant 
and that Mr Dorian had never lawfully become the managing director. 

For The Defendant 

35  The Defendant presented no evidence. 

SUBMISSIONS 

The Plaintiff    

36  The Plaintiff    prepared a detailed chronology based on the evidence 
presented at the hearing. It appears to be accurate and, for convenience, I 
annex it to this report.  It is consistent with the express findings of fact 
that I have made. 

37  The Plaintiff says that the mismanagement of the Defendant at all 
material times made it inevitable that there would not be compliance with 
the expenditure condition in respect of each of the Leases.  In particular, 
there was the threat made by Mr Dorian to Mr Schmitt that was to the 
effect that if SGR entered upon the Leases legal action would be 
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commenced against SGR by the Defendant.  It is submitted that Mr 
Dorian has acted unlawfully in respect of the corporate governance of the 
Defendant concerning convening and conduct of meetings, use of funds, 
business conducted, unfulfilled promises to issue shares in the Defendant 
as consideration for payment of the Defendant’s debts. 

38  It is argued that the Form 5 expenditure reports that were lodged by 
the Defendant for the Leases for the 2002-2003 expenditure year were 
false in that they were completed in circumstances where the Defendant 
had not itself expended any monies and where Mr Dorian, who was the 
person that had caused them to be prepared and lodged had no knowledge 
of what, if anything, any other entity had done or expended on or in 
connection with mining on the Leases. 

39  Counsel for the Plaintiff addressed several aspects of the evidence in 
respect of which it might be argued that there had been activity by SGR 
that had incurred relevant expenditure. 

40  He referred to the visits to Napier Downs by Mr Schmitt and argued 
that because Mr Schmitt did not go on to the Leases and went there only 
to speak to Mr Leutenegger and possibly to view access to the Leases, 
there was no relevant expenditure. 

41  It is said that some negligible expense may have been incurred by 
SGR in the form of stationary and office equipment costs when several 
letters and other documents were prepared by SGR.  It is said that there is 
no evidence of any other expenses having been incurred by the Defendant, 
by SGR or by anyone else. 

42  The Plaintiff submits that the conduct of the Defendant, by 
frustrating the Tribute Agreement, had the direct effect that no work was 
undertaken on the Leases or in respect of the Leases and no relevant 
expenditure was incurred.  It is also said that the past conduct of 
Mr Dorian and of the Defendant in matters of corporate governance, 
meeting of financial obligations, dealings with creditors and shareholders 
and their interests has been such as to mean that there could be no 
confidence in the capacity of the Defendant to ever develop mining 
operations on the Leases.  It is said the it has never been able to raise 
sufficient capital to commence mining operations and it had no funds 
available during the 2002-3 expenditure years to even pay rents and rates 
for the Leases. 

43  The Plaintiff says that the evidence, in particular minutes of meetings 
of the Defendant, show that at all material time Mr Dorian was intent 
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upon preventing the contracts between the Defendant and IHB and the 
Defendant and SGR being put into effect.  It is said that at all times both 
SGR and IHB wanted to honour their obligations under the contracts with 
the Defendant but were forced to suspend proceeding to do so because of 
the conduct of Mr Dorian as a director of the Defendant and because of 
the internal conflicts of the Defendant’s corporate governance. 

The Defendant 

44  Mr Dorian said that at all times the Defendant wanted SGR to 
commence mining operations on the Leases. He said that he was 
concerned about the legality of the IHB agreement and of the Tribute 
Agreement with SGR.  He submitted that, in any event, the conduct of 
SGR in obtaining approvals to mine, in presenting project and 
environmental management plans to the Department, in visiting Napier 
Downs (through Mr Schmitt and Mr Nicholson) and in having plant and 
equipment made available to go on to the tenements (as is stated in Mr 
Nicholson’s letter to Mr Leutenegger of 16 October 2002) are all 
indicators that SGR was pursuing its contractual right to enter and mine 
on the Leases and that SGR was incurring expenditure for purposes of the 
expenditure condition.  He said that a lot of time and effort would have 
been put in by SGR to those activities. He submitted that the 
correspondence with Mr Leutenegger and the preparation by SGR of the 
draft land use agreement with Napier Corporation Pty Ltd, which was 
forwarded to Mr Leutenegger on 9 December 2002, is evidence that SGR 
was “still going ahead” with mining operations connected with the    
Leases even though SGR had previously purported to have suspended all 
such operations. 

45  Mr Dorian said, in effect, that it had not been shown by the evidence 
that, as is alleged by the Plaintiff, the Defendant had no funds during the 
material period.  He said that because of the Tribute Agreement and the 
accompanying Deed of trust, SGR was able to access the Leases in order 
to have any work done there. 

46  Concerning the matter of the offices of director and managing 
director of the Defendant, Mr Dorian submitted that Mr Molloy and 
Mr Kozyrski had been lawfully removed from those offices and that 
Mr Dorian had been lawfully appointed managing director. 

47  Mr Dorian said that, pursuant to the Tribute Agreement, SGR had the 
responsibility to pay Shire rates and tenement rental but had failed to do 
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so. That failure resulted in default notices under the Tribute Agreement 
being served on SGR. 

48  Mr Dorian said that it had not been shown that any expenditure non-
compliance is of sufficient gravity to justify forfeiture in the 
circumstances.  He suggested that, at most a monetary penalty would be 
appropriate 

 

CONCLUSIONS 

49  I have no hesitation in concluding from the evidence that is before 
me that the Defendant has failed to comply with the expenditure condition 
for both of Mining Leases 4/237 and 4/327 in respect of the 2002-03 
expenditure year. 

50  Mr Dorian has submitted that it was apparent from the evidence 
concerning the conduct of Mr Schmitt on behalf of SGR that, pursuant to 
the Tribute Agreement, SGR had undertaken activities and thus incurred 
expenditure that satisfied the expenditure condition for each tenement.  He 
did not attempt to explain the precise nature of the work that was done.  
He did not attempt in his closing submissions to quantify the alleged 
expenditure.  Had he tried to do either of those things he could not have 
succeeded as there was very little evidence that was capable of being 
applied to such an endeavour.  Mr Dorian’s suggestion that there was in 
effect a conspiracy between SGR, IHB, the Plaintiff and Mr Molloy to 
ensure that the Leases be forfeited is not supported by the evidence. That 
there was there was extreme discord between office holders of the 
Dependant, between office holders and shareholders and between 
shareholders emerges clearly from the evidence.  That there was co-
operation and communication between Mr Molloy and SGR, both before 
and after Molloy was purportedly replaced by Mr Dorian as a director of 
the Defendant, is apparent.  It is also apparent that there was conflict 
between Mr Dorian and some shareholders of the Defendant, including in 
particular Mavia and the Plaintiff and his three sons. 

51  The Tribute Agreement has a defined “commencement date”.  It is 
defined to mean “the date upon which all impediments (including native 
title) to the mining of the tenements are removed”.  I was given no 
evidence about the location or extent of any existing native title or 
registered native title claims that had or may have had any connection to 
the tenements that the Tribute Agreement dealt with, namely two 
exploration licences and Mining Leases 4/237 and 4/327.  Counsel for the 
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Plaintiff said that matters of native title were more connected with the 
exploration licences however, that is not something that appears from the 
evidence.  What is significant, in the context of the relationship between 
SGR & IHB and the Defendant, and is of considerable significance in 
these plaint proceedings is that SGR had been communicating with KLC 
with a view to negotiating access to land the subject of the Native Title 
Act and Mr Dorian contacted KLC and expressed himself   in such a way 
to KLC that resulted in KLC requiring that it be satisfied that SGR had a 
right to negotiate in respect of access to the subject tenements before it 
would continue to deal with SGR.  No effort was ever made by Mr Dorian 
or by anyone else on behalf of the Defendant to inform KLC that SGC 
was entitled to meet with KLC and negotiate for the purpose of gaining 
access to the subject land, even though Mr Schmitt had objected to Mr 
Dorian in person about Mr Dorian’s actions in that regard.  I find that Mr 
Dorian did more than simply enquire of KLC as to what communication 
there had been between KLC and SGR.  In the circumstances it was not 
unreasonable for Mr Schmitt, on behalf of SGR, to have a concern that the 
Tribute Agreement commencement date had not been reached because it 
appeared that there were still “impediments … (including native title) to 
the mining of the tenements...” that had not been removed and to therefore   
consider that it would be unwise for SGR to continue with the 
implementation of the Tribute Agreement. Likewise, it was reasonable for 
IHB, having been informed by Mr Schmitt of the situation concerning 
KLC and access to the ground, to have been concerned about its option 
agreement with the Defendant.  The concerns of SGR in respect of KLC 
were properly to be viewed in the context of the disputes over control and 
management of the Defendant of which Mr Schmitt was fully aware. 

52  I am satisfied that, but for the concern over the general strife that 
existed within the Defendant, the concern about KLC’s uncertainty as to 
the standing of SGR to negotiate access, and the uncertainty that SGR had 
about the commencement date of the Tribute Agreement, SGR would 
have undertaken mining operations and incurred sufficient allowable 
expenditure on the Leases to have fulfilled the expenditure condition on 
both of the Leases. 

53 At all material times the Defendant had no funds.  It had not paid Shire 
Rates on the tenements as at 20 July 2004 as is evidenced by the affidavit 
of the Executive Manager of the Shire of Derby/West Kimberley.  As at 
20 July 2004 rates of $3,895.44 were outstanding for M4/237 & $8,197,25 
was outstanding for M4/327.  Despite that, in the Forms 5 lodged for the 
2002-03 expenditure years for the    Leases, payment of amounts of 
$9,989.88 (4/237) and $17,230.80 (4/327) was claimed as expenditure on 
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tenement rent and Shire rates.  The tenement rentals for the 2002-03 
expenditure year for the    Leases were not paid during the expenditure 
year of 2002-03. Mining   Leases 4/327 was granted on 1 May 2002.  It 
was applied for on 20 April 1997. Rental for the first year was paid in 
1997 upon the application for grant being lodged. An additional $5,000 
was paid on 23 April 2002 bringing the total rental paid for the 2002-03 
expenditure year to $5,500.  That amount is claimable expenditure for 
purposes of the expenditure condition.  No other rental was paid during 
the expenditure year ending 30 April 2003 for M4/237.  Rental for the 
year ended 30 April 2004 was not paid until 1 August 2003. Of the 
$17,230.80 claimed in the Form 5 for M4/327 for the year ended 30 April 
2003, only $5,500 was can be taken as having been expended during that 
year on rental and none was spent on Shire rates. 

54  Concerning M4/237, the evidence shows that, for the expenditure 
year ended 11 April 2003, it was claimed in the lodged Form 5 that 
$9,989.88 was paid for rent and rates.  The tenement register search shows 
that, for the annual rental for that year, a payment of $2,400 was received 
within that year, namely on 23 April 2002.  Rental for the year ended 11 
April 2004 was not paid during the 2002-03 expenditure year. It was paid 
on 4 July 2003.  Of the $9,989.88 claimed as expenditure on rent and rates 
for the year ended 11 April 2003, only $2,400 was expended on tenement 
rental. 

55  It thus appears that the amounts of expenditure claimed in respect of 
the Leases for the 2002-03 expenditure years were incorrectly stated - in 
the case of M4/237, by $7,589.88 and, in the case of M4/327, by 
$11,730.80. 

56  In respect of the items of “mineral exploration activities”, “mining 
activities”, “administration/overheads” and “other land access/native title 
costs”, all of which are specifically mentioned in the standard Form 5, the 
Defendant claimed expenditure for all of those items for both of the 
Leases. 

57    From the evidence of activity on the part of SGR during the 2002-3 
expenditure year, it is difficult to attribute anything to any of the items of 
expenditure claimed in the Form 5 and there is no evidence of any, 
activities that were conducted “… in mining or in connection with mining 
on…” the Leases by the Defendant or by any other person that can be 
attributed to the claimed items of expenditure. 
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58  The evidence concerning the activities the Defendant is not evidence 
of any activities undertaken by the Defendant “… in mining or in 
connection with mining on…” the Leases. No on-ground work was done 
upon the Leases during the 2002-03 tenement year by any officer or 
employee or agent of the Defendant, including SGR.  There is no 
evidence of any desk studies having been done in connection with the    
Leases. Apart from the evidence about Mr Dorian having made the 
contact with KLC that resulted in KLC informing SGR of its concerns 
evidence about costs being incurred by the Defendant for “land 
access/native title”. In the light of the above there appears to be no basis 
upon which the amounts, or, at best, only a very small portion thereof, of 
the administrative costs that were claimed in the Forms 5 could have been 
incurred either by or on behalf of the Defendant. I comment later in these 
reasons about that point. 

59  There was written and in-person contact during the 2002-03 
expenditure year between Mr Schmitt and Mr Dorian.  It was not about 
mining on or in connection with mining on the Leases as is contemplated 
by the expenditure condition.  It was about trying to resolve all of the 
effects upon the relationship between SGR and the Defendant that had 
arisen from the bitter corporate governance disputes that existed within 
the Defendant.  The fact that Mr Dorian was in conflict with Mr Molloy 
lead to Mr Dorian concluding that the Tribute Agreement was not a lawful 
binding agreement. Mr Molloy was one of the two directors of the 
Defendant who had signed the Tribute Agreement. That conflict had 
caused Dorian to make contact with KLC which, in turn, after KLC 
contacted SGR, caused SGR to re-consider its position in respect of the    
Leases and to ultimately decide, by June 2002, that it would be 
commercially unwise to proceed to perform it’s contractual obligations 
that it had until then been prepared to perform on the Leases pursuant to 
the Tribute Agreement.  I am satisfied that Mr Dorian did threaten Mr 
Schmitt with legal action if SGR did attempt to go on to the Leases in 
accordance with the Tribute Agreement.  I am satisfied that it was the 
intention of Mr Dorian, on behalf of the Defendant, to prevent anything 
being done by SGR on the Leases either under the Tribute Agreement or 
in any other capacity.  The Defendant, through Mr Dorian, succeeded in 
that endeavour. 

60  I am satisfied that SGR did take steps to obtain from relevant 
authorities approvals that were needed in connection with the Leases in 
order for mining to proceed.  Mr Nicholson and Mr Schmitt, acting for 
SGR, also communicated with and met Mr Leutenegger, on behalf of 
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Napier Corporation Pty Ltd whose pastoral lease underlies Mining    
Leases 4/237 and 4/327. 

61  On 14 May 2002, the State Mining Engineer, by letter dated 14 May 
2002, gave approval to SGR “… to commence development and operation 
…” of the    Leases.  The letter referred to SGR’s notice of intent “… 
dated 8 November 2002”.  The reference to “2002” is an error.  It is 
inconsistent with the date of the letter.  In addition, it is noted in the letter 
that two performance bonds in the amount of $10,000 for each of the    
Leases had been lodged and recorded in the register.  The respective 
searches for each of the Leases reveal that on 15 March 2002 a bond was 
lodged in the amount of $10,000 for M4/237 and that on 13 May 2002 a 
$10,000 bond was lodged for M4/327.  The significant date for purposes 
of these proceedings is 8 November 2001.  That demonstrates that any 
work done in preparation of the NOI was not done during the expenditure 
year for 2002-03. 

62  On 11 June 2002 the SME, by letter to SGR, under the heading 
“Project Management Plan …” granted approval to commence mining 
operations on the Leases.  The letter referred to “…the Project 
Management Plan (PMP) dated 27 May 2002 which you submitted …”.  I 
have not seen that plan.  I was not told when it was done or how much it 
cost to do.  It was done by Mr Nicholson for SGR. I cannot ascertain for 
present purposes whether the work that was done to prepare the plan was 
done wholly or in part either before or after mining approval was granted 
on 14 May 2002 which is not long after the commencement of the 2002-
03 expenditure year for both Leases.  Mr Schmitt said initially, in 
evidence that he was not sure about that matter.  In cross examination he 
said that during the first three months of 2002 SGR was preparing the 
PMP and the Environmental Plan and other documentation.  His evidence 
was vague in that regard.  It is not possible for me to ascertain how much 
it cost to prepare the PMP or how much of that cost was incurred by SGR 
in the 2002-03 expenditure year. The only environmental plan that was 
produced in evidence is dated 8 November 2001 and was sent by mail to 
the Department on that date (exhibit 7).  Mr Schmitt said that Mr 
Nicholson was being paid an annual salary of bout $60,000 at the time.   

63  In respect of the correspondence and meetings with Mr Leutenegger, 
I am satisfied that it was all undertaken solely in the interests of SGR. 

64  The intention of Mr Schmitt was to do no more than try and preserve 
the status quo of SGR’s good relationship with Mr Leutenegger so that if 
it did later happen that SGR could commence activities on the Leases the 
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good will and co-operation of Mr Leutenegger could be anticipated.  I find 
that that activity and any expenditure thereby incurred had nothing to do 
with any past or future mining on or in connection with the Leases. 

65  I find that there never was any equipment as is set out in the letter of 
16 October 2002 from SGR to Mr Leutenegger that SGR had ready to 
bring on to the tenements.  The oncoming wet season mentioned in other 
letters was merely a convenient excuse to explain why no work was to be 
done on the ground. 

66  There is evidence of a several meetings of directors and shareholders 
of the Defendant during the 2002-03 expenditure year.  There is evidence 
in the form of several items of correspondence to and from the Defendant 
during that year in connection with the general management of the 
Defendant, its financial state, the ownership of shares, and the occupancy 
of the offices of director and the managing director. None of that activity 
was itself, or demonstrated, activity on the part of the Defendant that 
constitutes expenditure for purposes of the expenditure condition of the    
Leases.  It relates only to the internal management of the corporate entity.  
Even though the only asset that the Defendant appears to have had is the    
Leases. The costs of corporate management are not allowable expenditure. 

67  I have not been able to estimate the costs that may have been 
expended by SGR during the 2002-03 expenditure year in respect of the 
PMP.  I infer, however, that those costs would be far less than the 
prescribed minimum amounts of expenditure of $20,000 and $50,000 
respectively for the Leases. I am satisfied, in the case of each of the    
Leases, that those costs would have been much less than the difference 
between the rental payment that I have referred to above and the 
minimum required expenditure.  The decision of the Defendant to give no 
evidence in that regard and to not even cross, examine Mr Molloy about it 
has made it less difficult for me to draw those inferences. 

68  I consider that even if it were an allowable cost, and I do not find that 
it is, any cost of Mr Dorian making contact with KLC about SGR’s rights 
in respect of the Leases would have been no more than the cost his time 
and of a telephone call and, in the context of the expenditure obligation, 
so small as to be of no consequence. 

69  The onus is on the Plaintiff to establish, that there has been non-
compliance with the expenditure condition and, secondly, in order to 
achieve a recommendation of forfeiture to convince the Warden that the 
non-compliance is in the circumstances of the case of sufficient gravity to 
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justify forfeiture.  It is not necessary for a Warden to arrive at an exact 
amount by which there has been non-compliance of expenditure.  It is not 
essential that the Warden determine a precise amount of actual 
expenditure.  It may be sufficient for a Warden to say, without being able 
to decide in terms of precise amounts how much less than the prescribed 
amount has been expended, that there has been a significant shortfall in 
the required expenditure.  That is the position in this case in respect of 
both of the Leases. 

70  In my opinion it is a relevant circumstance that no attempt was made 
by the Defendant to reconcile differences that existed between the 
Defendant and SGR in order that at least the minimum expenditure 
requirement or a significant portion of it was met.  It is also a relevant 
circumstance that the Defendant lodged an almost entirely fictional Form 
5.  The amounts of claimed expenditure had no resemblance to any 
information or reasonable belief that the Defendant, through Mr Dorian, 
had as to the true situation regarding expenditure.  Further, the Defendant, 
despite the conflict that had arisen between itself and SGR failed to 
attempt to have any other person undertake the required work. The 
Defendant was without funds and without the capacity to attract funding 
either by way of loan or joint venture or other commercial arrangement.  
I am satisfied that that was to a large, extent due to the internal disputation 
that existed. 

71  I find that there has been a significant non-compliance with the 
expenditure condition in respect of each of Mining Leases 4/237 and 
4/327.  In each case, the non-compliance with the expenditure condition is 
very substantial.  In the case of each of the Leases, the non-compliance is, 
in all of the relevant circumstances of sufficient gravity to justify 
forfeiture.  It is not appropriate that there be a penalty imposed in lieu of 
forfeiture. 

 

 

RECOMMENDATION 

72  I recommend that Mining Lease 04/237 be forfeited. 
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   I recommend that Mining Lease 04/327 be forfeited. 
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