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DECISION ON THE PLAINTS 
 

1  The Minister having accepted my recommendation that the 
applications for exemption in these matters be refused I am now required 
to make a recommendation as to the action to be taken in respect of the 
Plaints. 

 

2  The parties have agreed that they do not wish to call any additional 
evidence in these matters and they are content to rely upon the evidence 
which is already before the tribunal and the submissions which have 
previously been filed. 

 

THE PLAINTIFF’S SUBMISSIONS 
 

3  It is submitted for the Plaintiff that as evidence has been given that 
Hawks or his company Western Resources and Exploration Pty Ltd 
(WRE) hold tenements in the immediate vicinity of the plainted tenements 
the plaintiff has a real interest in acquiring the subject ground (Plaintiff’s 
submission of 15 March 2005 para 5).  It is submitted I should consider 
recommending the forfeiture of the tenements as the defendants’ failure to 
comply was of sufficient gravity as to warrant that action.   

 

4  Commercial Properties Pty Ltd v Italo Nominees Pty Ltd FCSCWA 
(1998) plainly envisages cases where a failure to comply with the 
expenditure condition may result in forfeiture. The plaintiff relies upon 
the decision in Morellini v IPT Systems Pty Ltd [2003] WAMW 3 where 
the Warden recommended refusal of the applications for exemption and 
recommended forfeiture on account of the defendant’s blatant disregard 
for its obligations under the provisions of the Mining Act.   
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5  The plaintiff submits that the defendants have shown ‘blatant 
disregard’ in respect of their obligations under the Mining Act, taken 
decisions upon ‘commercial rather than mining considerations’ and that 
they had the capacity to meet the expenditure requirements but planned 
not to do so (submission of 15 March 2005).    

 

6  In the alternative it is submitted that a penalty be imposed pursuant 
to Mining Act section 98(4)(a), the maximum fine being $10000 for each 
plainted tenement.  It is further submitted that it is appropriate that any 
fines should be paid to the plaintiff (see Mining Act 98(4)(b)).   

 

THE DEFENDANTS’ SUBMISSIONS 
 

7  The defendants, and notably the new holders of the tenements – 
Mincor Resources NL (Mincor) and Australian Nickel Mines NL (ANM), 
submit that forfeiture should not be recommended.  It is submitted that as 
the present holders of the tenements they have the capacity to explore the 
tenements, they have confirmed the intention to do so in their evidence 
and there is a future plan for exploration that will comply with Mining Act 
requirements.  The defendants Mincor and ANM submit that forfeiture is 
not justified in these matters as expenditure is currently being met, there 
are plans to explore and the proposed and current expenditure associated 
with future plans exceeds the statutory expenditure requirements. 

 

8  It is further submitted that although non-compliance in a material 
aspect could be of ‘sufficient gravity’ to justify forfeiture it is still open to 
the Warden to exercise her discretion to impose a fine rather than 
recommend forfeiture.  The defendants rely upon the decision of Warden 
Calder in Groombridge v Defiance Mining NL and Another [2000] 
WAMW 7 in support of this proposition.  However, in respect of any fine 
imposed the defendants argue that the Groombridge formula should not 
be adopted as that case dealt with prospecting licenses which require a 
smaller statutory expenditure commitment than do the tenements in these 
cases.  
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9  It is submitted that the Warden should have regard to ‘all the 
circumstances’ in respect of these plaints.  It is argued that the 
circumstances were unique.  There had been a very large, unprecedented 
divestment of tenements by Western Mining Corporation Ltd (WMC).  
This was unlike other company share transfers in the mining industry.  It 
is argued that having bought the tenements St Ives Gold Mining Company 
Pty Ltd (St Ives) acted as speedily as possible to divest itself of those 
WMC tenements in which it had no interest.  The split of nickel and gold 
interests and associated royalty issues further compounded the complexity 
of the transfers.  It is submitted that Mincor and ANM (the purchasers and 
joint defendants) are committed to the exploration and exploitation of the 
tenements and evidence was heard to this effect.   

 

10  A lengthy history is outlined in respect of the tenements (submission 
23 February 2005). The budget commitment for exploration by ANM on 
the Widgiemooltha tenements in the 2004 calendar year included $4.7 
million when the statutory expenditure was $1.4 million (see exhibit G 
and the evidence of Gresham pp 29 and 46).  A total of $2.4 million was 
spent by ANM on the Widgiemooltha area in 2002-2004.  The proposed 
work plans involve the review of historic data, aeromagnetic surveys, 
surface geochemical sampling and shallow drilling and the preparation of 
detailed expenditure plans (Gresham p 30).  The plainted tenements are 
strategically important for nickel exploration and these tenements 
constitute a core asset base for ANM (Gresham p 31).  The work 
programs were tendered. 

 

11  In respect of Mincor similar work plans were authorised.  Further, 
considerable expenditure had already taken place and was further 
committed to mines already operating and in the Widgiemooltha region 
generally.  Exploration programs would be activated upon the resolution 
of the plaints. 
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DECISION 
 

12  The factual conclusions in respect of these matters have already been 
outlined in the decision on the Applications for Exemption.  I refer to 
those findings.  I do not propose reiterating the facts here. 

 

13  The failure to comply with the requirements of the Mining Act by 
not meeting expenditure obligations was, on the face of it, of sufficient 
gravity to justify forfeiture. 

 

14  Having a discretion in these matters and having regard to all the 
circumstances of the cases, it is my view that I should exercise my 
discretion and not recommend forfeiture.  Rather it is my view that these 
infractions should be penalised by the imposition of a fine. 

 

15  In respect of each plaint the maximum fine is $10000. It is 
appropriate to impose fines in such amounts as the tenement holder is able 
to pay and which reflect the gravity of the non-compliance.  This non-
compliance was not due to impecuniosity.  The penalty should reflect a 
specific and general deterrent.   

 

16  On each plaint a fine of $5000 is imposed.  Two plaints were 
amended by the lodgement of subsequent plaints (those regarding Mining 
Lease 15/78 and Mining Lease 15/79) and fines are only imposed in 
respect of the amended plaints (70/034 and 71/034 not 62/034 and 63/034 
which are struck out).  The total fines imposed are $25000. 

 

17  I direct that the whole of the penalty should be payable to the 
plaintiff.  Section 98 (4)(b) of the Mining Act 1978 provides for an award 
in such terms. 
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