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THE PLAINTS FOR FORFEITURE 

1  Exmin Pty Ltd ("the plaintiff") lodged plaints for forfeiture of three 
mining leases, namely, 70/381 to 383 ("the tenements") held by Australian 
Gold Resources Pty Ltd ("the defendant") upon the ground, in each case, 
of non-compliance with the expenditure condition for the 2002 to 2003 
expenditure year.  The defendant lodged a notice of defence to each 
plaint.  In respect of each plaint for forfeiture, the defendant asserted in its 
defence that a certificate of exemption had been granted by the Minister 
for the relevant expenditure year.  It also asserted that the aggregation of 
the two amounts, namely, claimed expenditure and the amount of the 
exemption granted by the Minister, was equivalent, in respect of each 
tenement, to the prescribed minimum expenditure requirement for that 
tenement. 

2  On 19 August 2004 both parties attended before me represented by 
counsel and I gave a number of directions.  Both parties consented to the 
directions.  The directions were that any applications to strike out the 
plaints were to be filed and served together with an affidavit in support by 
16 December 2004, any responsive affidavits were to be filed and served 
by 20 January 2005, the evidence-in-chief of all witnesses of both parties 
in respect of the plaints was to be in the form of affidavits and to be filed 
and served by 20 January 2005 and that the evidence-in-chief at the 
hearing was to be limited to the contents of those affidavits, that any 
affidavits of evidence in response to the evidence in chief were to be filed 
and served by 10 February 2005 and that a written outline of submissions 
was to be filed and served by each party by 10 February 2005.  In error, 
when my orders of 19 August 2004 were typed, instead of 10 February 
2005 being typed, the date of 10 December 2004 was typed as being the 
date for responsive affidavits and submissions to be filed and served.  I 
am satisfied that that error has not been a source of any confusion or 
prejudice to either party.   

3  On 19 August 2004 I also ordered that the hearing of the plaints for 
forfeiture would proceed on 24 February 2005. 

The Application to Vacate the Hearing Date 

4  On 23 February 2005 the plaintiff lodged an application to vacate the 
hearing date.  The application was supported by an affidavit of the 
solicitor acting for the plaintiff, namely, Mr Papamihail.  The plaintiff's 
application sought that the hearing date of 24 February be vacated and 
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that requests for particulars then be exchanged.  It also sought that the 
plaints be otherwise adjourned for mention only to 2 April 2005.   

5  In his affidavit in support Mr Papamihail noted that no application to 
strike out the plaints had been filed or served pursuant to the directions of 
19 August, that neither party had filed or served any written statement of 
the evidence-in-chief of witnesses and that no written outline of 
submissions had been filed or served.  He said that there had been no 
communication between the parties since 19 August 2004 concerning any 
of the orders or directions that were made on that day other than an 
exchange of letters between the parties on 22 and 23 February concerning 
the proposed vacation of the hearing date of 24 February 2005.  
Mr Papamihail said in his affidavit that it would not be procedurally fair 
for the matter to proceed, particularly where the defendant had given the 
plaintiff no reasonable notice of its intention that the matter should 
proceed despite there having been no strike-out application or affidavits or 
witness statements of submissions filed or served. 

6  After hearing submissions from counsel on behalf of both parties, I 
refused the application to vacate the hearing date and directed that the 
plaintiff should proceed with the hearing in respect of all plaints for 
forfeiture. 

The Hearing 

7  After the application to vacate the hearing date was refused the 
plaintiff chose to proceed with the hearing and, without objection from the 
defendant, tendered a copy of the certificate of registration of Exmin Pty 
Ltd pursuant to the Corporations Act.  The plaintiff then tendered three 
uncertified copies of mining tenement register searches for the tenements.  
The defendant did not object to the tendering of those documents.  All 
four documents were received by me as evidence tendered by the plaintiff.  
Counsel for the plaintiff then said that those four documents comprised 
the evidence for the plaintiff in relation to the three plaints for forfeiture.  
He then indicated that he wished to make submissions on behalf of the 
plaintiff as to the facts and the law concerning the issues of expenditure 
and whether or not there was sufficient gravity to justify forfeiture.  At 
that point Mr Jones queried whether or not the plaintiff was closing its 
case.  Mr Aristei then confirmed that the documents that had been 
tendered completed the evidence of the plaintiff in relation to all three 
plaints. 

8  I then heard argument from Mr Jones and from Mr Aristei 
concerning the issue of whether the defendant should be permitted to 
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make a no case submission without first electing to not call evidence.  I 
decided that I would hear the no case submission, together with a response 
on behalf of the plaintiff and then decide whether the election should be 
made to not call evidence before I allowed the matter to proceed further.  
Such a course is an exception to the general rule in civil proceedings, 
which should normally be applied in proceedings of this type before the 
Warden, namely, that a party who wishes to make a no case submission 
should, before being allowed to argue the submission, elect not to call 
evidence.  (See Rivergold Exploration Pty Ltd v Resource Mining 
Corporation Ltd [2004] WAMW 17 and the authorities therein referred 
to). 

9  The case for forfeiture that the plaintiff had presented in this matter I 
considered to be unusual in the context of the particular proceeding (ie, a 
plaint for forfeiture) but also in the context of the way in which 
proceedings for forfeiture are normally conducted by plaintiffs.  In this 
case the plaintiff called no oral evidence and the only evidence produced   
included the three tenement searches. The searches disclosed a number of 
material matters.  The first of such matters is that, in respect of each 
tenement, a combination of the claimed total expenditure and the amount 
of the exemption from expenditure that is recorded was equivalent to the 
minimum expenditure required pursuant to the expenditure condition and 
as prescribed by regulation for each tenement.  The searches showed that 
in each case the forfeiture plaints had been lodged on 3 June 2004 and 
exemption had been granted a few days later, namely, on 16 June 2004.  
There is nothing in the searches to indicate that objections to the 
application exemptions were lodged at any time.  There appeared to be no 
room for there to be any dispute about anything connected with the 
searches or their contents from a factual viewpoint.  It is common 
knowledge that searches of tenements in the form that was presented to 
me are readily obtainable from the Department and that they are 
frequently (and probably in most cases) presented to Wardens as part of 
the evidence when hearing applications for forfeiture and applications for 
the grant of certificates of exemption.  There is nothing before me either 
by way of evidence or submission or from the contents of the documents 
themselves which suggests that their source may not be the Department, 
even though they are not certified by an officer of the Department, as is 
the common practice, or that they do not reflect the contents of other 
documents that are required to be lodged with the Department pursuant to 
the Act and Regulations.  In other words, there is nothing to suggest that 
they do not refer to material that tenement holders must furnish to the 
Department.  It is well known and well understood within the industry that 
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tenement register searches are a basic source of information for those who 
wished to monitor compliance by tenement holders with their statutory 
obligations, in particular, the expenditure condition requirements.  On the 
face of each of the searches it was difficult to see how, if their contents 
were accepted as being true and correct, a case for forfeiture of the subject 
tenement could be made out. 

10  In the light of those circumstances it appeared to me that this was a 
matter where, although I would be obliged to take into account the fact of 
the existence of the searches as such and the facts revealed in their 
contents, nevertheless this was a case where the answer to the no case 
submission depended principally upon a question of law as discussed in 
Cross On Evidence, 6th ed, page 296.  I decided that I would receive 
submissions from the parties concerning the no case submission and that I 
would give a decision without first requiring any election to be made by 
the defendant to not call evidence. Having ruled in relation to the matter 
of the election, I then adjourned the hearing to allow the parties to make 
written submissions.  I have received submissions from both parties. 

SUBMISSIONS 

On Behalf of the Defendant 

 

11  The defendant says that, pursuant to the provisions of the Act, a 
Warden may not recommend forfeiture of a tenement unless satisfied, 
firstly, that there has been a non-compliance with the expenditure 
condition and, secondly, that such non-compliance is of sufficient gravity 
to justify forfeiture.  That is what 98 of the Act says.  It is submitted that 
there are many authorities that make it abundantly clear that the onus is on 
the plaintiff to establish non-compliance and sufficient gravity.  Cases 
relied upon by the defendant included Re Heaney; Ex parte Flint v 
Nexus Minerals NL, unreported, FCt SCt of WA; 26 February 1997, per 
Kennedy J, at page 8, Moorak Exploration Pty Ltd v Aucxis Ltd [2001] 
WAMW 22, Morellini v IPT Systems Ltd [2002] WAMW 8, Rivergold 
Exploration Pty Ltd v Resource Mining Corporation Ltd [2004] WAMW 
17.  Counsel referred to the allegations contained in each of the three 
plaints, namely, that the tenement holder had failed to comply with the 
expenditure obligations and that the whole of the expenditure amount 
specified in reg 31 that was required to comply had not been expended.  
The plaintiff has clarified that it is merely the portion of the expenditure 
commitment in respect of which the exemption was sought that the 
plaintiff alleges was not spent.  Mr Jones submits that the plaints do not 
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challenge the amount of expenditure claimed in the Form 5 reports.  All 
three plaints were lodged before the exemptions were granted.  In each 
case the amount that is said to have not been expended is the amount of 
the minimum required expenditure. 

12  Turning to the searches that were tendered in evidence, Mr Jones 
observes that they are evidence of what the minimum expenditure 
commitment for each tenement was, that certificates of exemption were 
granted for the subject year, that Form 5 reports were lodged claiming 
expenditure of the amounts shown in each case.  It was submitted that by 
reason of the grant of the certificates of exemption the plaints cannot 
succeed, there being no evidence of non-compliance with the expenditure 
requirement. 

13  In responsive submissions to the written submissions of Mr Aristei, 
Mr Jones submits that there is no burden upon the defendant to establish 
that certificates of exemption were granted and that, on the contrary, it is 
for the plaintiff to, firstly, establish what the expenditure requirement for 
each tenement is and, secondly, to establish that the plaintiff has not been 
relieved from expenditure of any portion of the minimum requirement. 

14  Alternatively, the defendant submits that even if it does bear an 
obligation to prove that certificates of exemption were granted, the 
evidence before me is sufficient to do that.  It is said that the searches 
should be received as evidence of compliance.  In that regard, reference is 
made to the decision of Kennedy J in Re Heaney (supra) where 
his Honour said (page 5) in relation to a Form 5 that had been tendered in 
evidence by the applicant for forfeiture before the Warden: 

"Once the Form 5 was admitted as a statement against interest, 
the matters in it favourable to the respondent's case were also 
in evidence and the Magistrate was entitled to treat the whole of 
the document as evidence of the truth of its contents.  So much 
was rightly conceded by senior counsel for the applicant.  The 
weight to be given to the various parts of the document was a 
matter for the Warden - see generally, Cross on Evidence, 5th 
Australian edition, par 33455." 

15  Mr Jones submitted that there was no justification for treating the 
searches as evidence only of non-compliance with the expenditure 
condition and not as evidence of the grant of a certificate of exemption.  
He said that the searches merely record the contents of the register which 
in turn records the content of other documents. 
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16  In his written submissions, Mr Aristei had said that it was evident 
that the rent status for the tenements also showed a history of 
non-compliance and that it was not sufficiently clear whether the rent for 
the relevant tenements was paid in respect of the subject expenditure 
years.  In response to that comment, Mr Jones argued that the searches in 
fact showed that rent was paid for the relevant expenditure year and that, 
in any event, even if it had not been paid, that would not of itself establish 
non-compliance with the expenditure requirement for the subject year.  He 
also points out that a mining lease cannot be forfeited for non-payment of 
rent except at the instance of the Minister under s 97(1) of the Act. 

17  Finally, it was submitted on behalf of the defendant that the 
expenditure non-compliance has not been established and that, therefore, 
the question of whether or not there is, in all the circumstances, sufficient 
gravity to justify forfeiture is not relevant. 

On Behalf of the Plaintiff 

18  Mr Aristei noted that the plaints had been issued at a time when it 
appeared from the public record that the expenditure condition had not 
been complied with.  That submission is based upon the absence in the 
record at the time of lodgement of the plaints of any notification of 
exemptions having been granted for the relevant expenditure year.  
Counsel drew my attention to commentary of the Full Court in 
Commercial Properties Pty Ltd v Italo Nominees Pty Ltd (unreported 
WASC, FC, 16 December 1988), a well-known case in which the Full 
Court said that a plaintiff need only establish a prima facie case for 
forfeiture and that, prima facie, proof of non-compliance with the 
expenditure conditions is sufficient to discharge the onus of proof.  He 
noted that the Full Court had also said that where a defendant to a plaint 
for forfeiture wishes to make a no case submission, the defendant should 
be required to elect to not call evidence before proceeding with the 
submission. 

19  Counsel submitted that the fact of whether or not an exemption had 
been granted could only operate as a defence to the plaints and that, in 
determining whether or not there was a case to answer, the Warden could 
not take into account any references in the material before the Warden to 
applications having been made for exemption, nor accept as evidence the 
material which suggested that exemptions had been granted by the 
Minister.  He said that, in any event, the granting of a certificate of 
exemption is an exception to the statutory requirements concerning 
minimum expenditure.  He also noted that the fact of the exemption had 
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been expressly raised as a defence by the defendant in the notices of 
defence and that, accordingly, there was a legal burden of proof upon the 
defendant to establish admissible and sufficient evidence which would 
avoid the established claim of the plaintiff which was to the effect that 
there had been a substantial non-compliance. 

20  It was suggested on behalf of the plaintiff that the trend of recent 
authority supports a proposition that the burden of proving that an 
exemption for expenditure has been granted lies upon the defendant. 

21  As an alternative, the plaintiff submitted that there was evidence that 
the rental status for the subject tenement showed a history of 
non-compliance. 

 

CONCLUSIONS 

The Act and Regulations 

22  Section 71 of the Act says that the Minister may grant a mining 
lease, subject to the Act, on such terms and conditions as the Minister 
considers reasonable.  Section 82 of the Act sets out the covenants and 
conditions subject to which a mining lease is granted.  Of relevance to the 
matters before me is par (a) and also par (c) of subs 82(1).  Those two 
paragraphs say, respectively, that the lessee is to pay rents as prescribed 
and is to comply with the prescribed expenditure conditions "… unless 
partial or total exemption therefrom is granted in such manner as is 
prescribed".  Subsection 82(1) also says, at par (g), that every mining 
lease is granted on condition that it is liable for forfeiture if the lessee is in 
breach of any of the covenants or conditions of the lease.  Pursuant to s 98 
of the Act, where the requirements of the Act are not being complied with 
in respect of the expenditure conditions applicable to a mining lease, then 
an application for forfeiture be made.  In this case the plaintiff has 
proceeded pursuant to the provisions of s 98 to plaint the tenement for 
forfeiture.  Non-payment of rent either at all or within the prescribed 
period does not form a reason for which forfeiture may be sought pursuant 
to s 98.  The Minister may declare a mining lease to be forfeited where 
such a lease is liable to forfeiture for breach of the lessee's covenant to 
pay rent,  however, s 97(1), which is where that power is given to the 
Minister, does not provide for any person to make application for 
forfeiture of a mining lease where rent has not been paid as prescribed.  
Form 5 is the prescribed (reg 32) form that is to be utilised in complying 
with paragraph (e) of subs 82(1) of the Act where it is made a covenant 
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and condition of the licence that such periodical reports and returns as 
may be prescribed in respect of the tenement are lodged. A form 5 report 
is to be filed every year.  Regulation 90 says that a form prescribed by the 
Regulations shall be completed in accordance with such directions as are 
specified in the prescribed form.  Form 5 requires the tenement holder to 
provide specific information concerning the cost of, and the nature of, 
mineral exploration and/or mining activities for the tenement for the 
previous 12 months.  The Department is required by reg 106 to ensure that 
a register is kept in which is recorded, in relation to each application for a 
mining tenement, the particulars shown on the application form, the 
approval of the application and the terms and conditions of the approval, 
moneys expended or deemed to be expended in mining on or in 
connection with mining on the tenement, particulars of exemptions, the 
name of the registered holder of the tenement and a memorial of all 
dealings affecting the tenement.  Under reg 106, a copy of the register 
relating to any tenement is to be provided by the Department to any 
member of the public who pays the prescribed fee. 

23  It can be seen that the Act and Regulations provide for a system that 
requires tenement holders to report at prescribed intervals concerning 
activities that have taken place on or in connection with the subject 
tenement and to provide particulars of amounts expended in connection 
with those activities.  There is an obligation on the part of Departmental 
officers, once the relevant reports have been filed at the Department, to 
record certain details, as specified in reg 106, taken from those reports.  It 
is on the basis of that exercise that the tenement register is established 
pursuant to the Regulations and made available to members of the public 
upon payment of the prescribed fee.  Under reg 96(3), a copy of the front 
page of a form 5 maybe obtained by any person on payment of the 
prescribed fee.  There are at least two obvious purposes for such a system 
of reporting and recording.  The first of those is that it enables information 
which is important in the general administration of mining in the State to 
be collated and the Minister, through the Department’s officers, to 
ascertain whether or not conditions upon which tenements have been 
granted are being met. Secondly, those parts of the reported information 
that are made available to the public by having access to the register and 
to the front page of the Form 5, are a means by which those who are 
interested in doing so may monitor compliance, in particular expenditure 
compliance, by tenement holders and may thereby determine whether or 
not they should take action to plaint for forfeiture.  It is the clear intention 
of the legislation that the material that appears in the register be accurate 
and that it form the basis of providing information which may in turn be 
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used as a basis for causing plaints for forfeiture to issue where it is 
believed that there has been expenditure non-compliance.  It is an offence 
to give information in a form 5 report that is knowingly false or 
misleading in a material particular – reg 32(2) – for which a penalty of up 
to $10,000 may be imposed – reg 115.  There is nothing in the material 
before me in the present case which suggests that in any way the system 
that has been created has not produced the intended result; that is to say, 
there is nothing to suggest that there has not been an accurate compilation 
of the register based upon the information contained in the reports that 
have been received, there is nothing to suggest that reports as required 
have not been received and there is nothing to suggest that information 
concerning, for example, the lodgment and granting of certificates of 
exemption has not been, or even might not have been, accurately recorded 
and does or  may not accurately reflect what has taken place in that 
regard.   

24  Prima facie it is the obligation of every tenement holder to expend 
the minimum required expenditure on or in connection with mining on the 
tenement during every expenditure year.  What is required to be expended 
pursuant to both s 82 and reg 27 is an amount which is the amount 
prescribed in reg 31 unless an exemption has been granted.  If an 
exemption is granted by the Minister, then the amount that the holder is 
obliged to expend on the tenement is reduced by the amount of the 
exemption.  It is therefore arguable that until it can be said that no 
exemption will be granted for the subject tenement the amount that the 
holder must expend in order to comply with the expenditure condition is 
unknown.  It may be said to be unknown in the sense that the actual 
amount that must be expended is an amount which may be ultimately 
fixed by the Minister pursuant to his powers to grant an exemption under 
s 102.  If within 60 days after the end of the year to which the expenditure 
condition relates the register does not record that an exemption 
application has been made or that an exemption has been granted, it is 
reasonable and proper for a would-be plaintiff to proceed upon the basis 
that the expenditure condition for the subject tenement for the year in 
question is as prescribed by reg 31 and that, pursuant to s 82(1)(g), the 
tenement is liable to forfeiture for non-compliance with the expenditure 
condition.  In my opinion, it is a consequence of those provisions of the 
Act and Regulations to which I have just made reference that, in order to 
discharge the onus that is placed on a plaintiff to establish that there has 
been expenditure non-compliance, the plaintiff must prove either that no 
exemption has been granted or prove the amount of any exemption that 
has been granted so that the exact amount of the expenditure obligation 
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may be ultimately determined by either the operation of reg 31 alone or by 
the operation of the provisions of s 102 and s 103. The plaintiff must 
prove, firstly, what the actual expenditure requirement for the subject 
tenement was for purposes of s 82 and reg 27, and, secondly, that that 
expenditure condition was not complied with.   

25  Section 103 contains a deeming provision.  In my opinion it means 
that as from the commencement of the year during which the expenditure 
should have been incurred the tenement holder is to be taken as not having 
an obligation to expend the amount calculated in accordance with reg 31 
and is to be taken to have had during that expenditure year an obligation 
to expend no more than an amount that is the result of deducting from the 
amount prescribed pursuant to reg 31 the amount of the exemption 
granted by the Minister. 

26  In the present case the searches that were tendered do no more than 
identify under the heading "Minimum Expenditure" the amount of 
expenditure that would have been required had there not been a certificate 
of exemption granted.  The searches then show, by inference, that the 
reporting conditions to which the tenements were subject were complied 
with in that a Form 5 was lodged.  In addition, the searches show that an 
exemption was granted; in each case in an amount which, when added to 
the amount of claimed expenditure, was identical to the amount calculated 
in accordance with reg 31.  I agree with the submissions of Mr Jones that 
were to the effect that, once tendered, the searches were evidence of their 
contents whether that evidence supported or contradicted the plaintiff's 
case or the defendant's defence of the plaints.  I also accept that it would 
not be proper for me to proceed on the basis that, while accepting the 
evidence contained in the reports to the effect that expenditure as 
calculated in accordance with reg 31 had not been met, I should then not 
take into account and accept as correct the statement set out therein to the 
effect that the Minister granted exemptions which, pursuant to s 103, had 
the effect that the expenditure requirement was no longer to be calculated 
solely upon the basis of reg 31. 

27  I consider that it is appropriate to proceed as I have in all the 
circumstances of this case and to make a ruling on the no case submission 
without requiring the defendant to make an election to not call evidence. 
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28  In my opinion, in each case there is no evidence of expenditure non-
compliance and there is no case to answer. Each of the plaints is to be 
dismissed 

 

29        The plaints are adjourned to a date to be fixed in accordance with 
directions given by me on 24 March 2005 so that if either party has any 
further applications or wishes to make any submissions concerning this 
matter that may be done on that day. 
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