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THE PROCEEDINGS 

The Applications for the Grant of Tenements 

1  Audax Resources Pty Ltd ("the Applicant") has made applications 
for the grant of two mining tenements, namely, application for exploration 
licence 36/509 and application for prospecting licence 36/1494.  Both 
applications were lodged with the Registrar at Leonora on 13 August 
2003.  The ground applied for by way of prospecting licence 
application 36/1494 ("P36/1494") is described in the application as: 

"'Prescribed land' application pursuant to Sec. 8 of the 
Transitional Provisions of the Mining Act relating to Geodetic 
Datum as shown on the attached plan." 

2  That application derives from the provisions of reg 89A of the 
Mining Regulations 1981. 

The Objections 

3  Rosane Pty Ltd ("the Objector") objects to the grant of both 
tenements.  The reasons for objection are identical in each instance.  In 
summary, the reasons are that the Applicant has failed to comply with the 
Act and Regulations, that it has breached s 85A of the Mining Act 1978 
(WA) in that it has alleged that, immediately prior to their surrender, the 
Applicant had an interest in eight mining leases and that, in whole or in 
part, the ground applied for in applications E36/509 and P36/1494, in 
whole or in part, is for the same land that was the subject of those mining 
leases, those mining leases having all been surrendered during the 
three-month period immediately prior to the applications for the grant of 
the tenements having been lodged.  It is also alleged that by virtue of the 
corporate and/or commercial relationship between the Applicant or its 
related entities the Applicant for each of the tenements is related to the 
former holder of the surrendered mining leases.  A further specified 
reason for objection is that, pursuant to s 111A of the Mining Act, there 
are public interest grounds for the applications to be refused.  It is said 
that the public interest grounds include, but are not limited to, the matters 
previously set out in the objection. 

4  In its further and better particulars of the objections, the Objector has 
set out in detail the factual basis of the alleged corporate and commercial 
connections between various persons and entities, together with a 
chronology of relevant events.  It is said that those facts demonstrate the 
relevant interest and corporate or commercial connection or relationship 
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between the Applicant for the tenements and the previous holder of the 
mining leases that covered the ground the subject of the applicant’s 
applications.  In relation to the public interest ground, the Objector says 
that there was a scheme or arrangement effected in a collusive manner to 
the exclusion of third parties and the public at large to prevent the ground 
turnover principle which is the purpose of the provisions of s 85A of the 
Mining Act.  It is also said that it is a matter of public interest that the 
alleged scheme or arrangement will have the effect that persons with the 
relevant interest or relationship will hold the ground the subject of the 
forfeited mining leases but in the form of an exploration licence and a 
prospecting licence and that a significant loss of revenue to the State will 
occur as a consequence of significantly reduced rental costs and, further, 
that there will be a substantial reduction in the required minimum 
expenditure in connection with the ground. 

5  At the commencement of the hearing Mr Workman said that the 
Objector was not making any allegations of any other non-compliance 
with the Mining Act and Regulations apart from non-compliance with the 
provisions of s 85A and s 111A.  He said that it would be submitted that 
the evidence would identify that there were corporate relationships which 
fell within the provisions of s 85A and s 8(4) of the Mining Act and, 
further, that there was a commercial and corporate connection between the 
companies. 

THE EVIDENCE 

6  The evidence before me consisted of documents that were tendered, 
with one exception, by the Objector, together with one document that the 
Applicant produced, namely, an affidavit of Mr Brereton.  None of the 
documentary material that was produced was objected to and I have 
received it on the basis that there is no contest in respect to the content of 
any of those documents. 

7  The Objector called Mr Clegg as a witness.  Mr Clegg is a very 
experienced tenement consultant with many years of relevant experience.  
He produced a number of maps which I am satisfied identify the ground 
the subject of these proceedings, together with a number of other 
documents consisting of copies of parts of Mines Department tenement 
registers, copies of ASIC records concerning the relevant companies and 
copies of other documents that had been lodged with ASIC. 

8  In answer to the Applicant's request for further and better particulars 
of the objections, the Objector, included what it described as the corporate 
connection and the commercial connection between various corporations, 
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including Audax.  It also set out what is described as a "Relevant 
Chronology".  I am satisfied that the corporate and commercial 
connections identified in those further and better particulars and that the 
relevant chronology of events, as it also therein set out, are consistent with 
and derived from the contents of the documents that were produced in 
evidence by Mr Clegg.  There was no issue taken by Mr Lawton on the 
part of Audax as to the "connections" identified by Mr Workman, nor as 
to the relevant chronology set out in the particulars.  Mr Lawton conceded 
that the documents established that there was a commercial connection 
and a corporate connection between Audax and the Newmont Companies 
that were referred to in the further and better particulars.  I proceed upon 
the basis that the connections that were identified by Mr Workman in the 
particulars are correct and that the chronology is also correct.  For the 
sake of convenience, the corporate and commercial connections and the 
chronology are set out below: 

(a)  Newmont Wiluna Gold Pty Ltd was at all material times: 

 the holder (up to surrender on 7 August 2003) of 
M36/253-260; 

 a subsidiary of Newmont Australia Holdings Pty Ltd;  

(b) Newmont Exploration Pty Ltd was at all material times a 
subsidiary of Newmont Australia Holdings Pty Ltd; 

(c) Newmont Australia Holdings Pty Ltd was at all material times a 
subsidiary of Newmont Mining Corporation; 

(d) Newmont Mining Corporation was at all material times the 
ultimate holding company of: 

 Newmont Wiluna Gold Pty Ltd; 

 Newmont Exploration Pty Ltd; 

 Newmont Australia Holdings Pty Ltd; 

(e) Audax Resources Ltd was at all material times a company in 
which Newmont Mining Corporation and its Associates (which 
Associates include Newmont Wiluna Gold Pty Ltd, Newmont 
Exploration Pty Ltd and Newmont Australia Holdings Pty Ltd) 
was a substantial shareholder; 

(f) Hot Holdings Pty Ltd is: 
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 the holder of E36/215; 

 the Applicant in the Application for Amalgamation; 

(g) Hot Holdings Pty Ltd and Audax Resources Ltd at all material 
times: 

 had a common director – being Leith Beal; 

 had a common shareholder – being Leith Beal. 

 

Definition of “Commercial Connection” 

In this document the term “Commercial Connection” means the 
following individually and/or in combination: 

a) Caveat 447H/023 lodged by Audax Resources Ltd on 3 
February 2003 with respect to 80/100th shares in E36/215 held 
by Hot Holdings Pty Ltd; 

b) Newmont Mining Corporation (and its Associates) was at all 
material times a substantial shareholder in Audax Resources 
Ltd; 

c) Caveat 804H/023 lodged by Newmont Exploration Pty Ltd on 
7 May 2003 with respect to 20/100th shares in E36/215 held by 
Hot Holdings Pty Ltd; 

d) Newmont Exploration Pty Ltd was at all material times a 
subsidiary of Newmont Mining Corporation.  Newmont 
Mining Corporation (and its Associates) was at all material 
times a substantial shareholder in Audax Resources Ltd. 

Relevant Chronology 

The relevant chronology is as follows: 

15 October 1992 -  Hot Holdings Pty Ltd applied for E36/215 

7 July 1993 - M36/253-260 granted 

4 October 1999 – Newmont Wiluna Gold Pty Ltd (then named 
Arimco Mining Pty Ltd) 100% registered 
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holder of M36/253-260 

5 December 2002 – E36/215 granted to Hot Holdings Pty Ltd 

3 February 2003 – with respect to E36/215 (held by Hot Holdings 
Pty Ltd) Caveat 447H/023 lodged by Audax 
Resources Ltd in respect to 80/100th shares in 
E36/215 

6 March 2003 - Newmont Mining Corporation and its 
Associates become a substantial shareholder in 
Audax Resources Ltd 

7 May 2003 - with respect to E36/215 (held by Hot Holdings 
Pty Ltd) Caveat 803H/023 lodged by Newmont 
Exploration Pty Ltd in respect to 20/100th 
shares in E36/215 

5 August 2003 – Plaints for Forfeiture LE4-11/034 lodged by 
Hot Holdings Pty Ltd with respect to each of 
M36/253-260 (held by Newmont Wiluna Gold 
Pty Ltd) 

7 August 2003 – Surrender by Newmont Wiluna Gold Pty Ltd of 
each of M36/253-260 

11 August 2003 – Notice concerning 14 day prior right with 
respect to Plaints for Forfeiture sent to Hot 
Holdings Pty Ltd 

13 August 2003 – Application for Amalgamation lodged by Hot 
Holdings Pty Ltd at 8.30am with respect to the 
Amalgamated Area (being portion only of 
M36/253-256) 

13 August 2003 – Application for E36/509 lodged by Audax 
Resources Ltd at 8.30am including, but not 
limited to part of surrendered M36/253-260 
(namely, not including the Amalgamated Area 
as applied for by Hot Holdings Pty Ltd in the 
Application for Amalgamation and not 
including the ground the subject of Appln for 
P36/1494) 
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13 August 2003 - Application for Prescribed Land P36/1494 
lodged by Audax Resources Ltd at 8.30am for 
the balance of surrendered M36/253-256 
(namely, the land not including the 
Amalgamated Area as applied for by Hot 
Holdings Pty Ltd in the Application for 
Amalgamation, or the Application for E36/509 
applied for by Audax Resources Ltd) 

26 August 2003 – Rosane Pty Ltd marks out the ground the 
subject of the Rosane P Applications (being 
Applications for P36/1496-1502) 

28 August 2003 –  Rosane Pty Ltd lodges the Rosane E 
Application (being Application for E36/510) 

1 September 2003 – the Rosane P Applications (being Applications 
for P36/1496-1502) lodged at Mining 
Registrar’s Office, DOIR, Leonora. 

 

9  In the course of giving his evidence Mr Clegg expressed the view 
that had he been advising the holders of M36/253 to M36/260, he would 
have sought an exemption from the expenditure condition on the "project" 
ground pursuant to subs 102(2)(h) and also, pursuant to subs 102(3), upon 
the ground that the tenement holder had been placed under administration.  
During cross-examination, however, Mr Clegg conceded that he did not 
know details of the total expenditure undertaken on any of the other 
tenements in respect of which the project ground of exemption may have 
been advanced and nor did he know whether any such tenements would in 
fact fall within the description of a project for purposes of par (h).  He 
also agreed that he was unaware whether or not the administrator had 
surrendered other tenements in addition to M36/253 to M36/260. 

For the Applicant 

10  Mr Beal gave evidence on behalf of Audax.  Like Mr Clegg, he is a 
very experienced tenement manager and consultant.  He is, and was at all 
material times, a director of Audax and of Hot Holdings and of Runyon 
Pty Ltd.  Hot Holdings is still the holder of exploration licence 36/215.  
Through Runyon, Mr Beal provides consultancy services to Audax.  He 
said that Runyon, almost exclusively, provides its services to Audax. 
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11  Mr Beal's evidence was that he caused Hot Holdings to issue the 
forfeiture plaints referred to in the chronology set out above seeking 
forfeiture of M36/253 to M36/260.  He described the ground over which 
those mining leases extended as being “very desirable”.  He said that in 
July of 2003 he had searched Departmental records and ascertained that 
no rental or rates had been recorded as having been paid and also 
established that the minimum annual expenditure obligation of the 
tenement holder was in the vicinity of $700,000 to $750,000.  He said that 
he tried to ascertain from the tenement holder’s employees whether or not 
it was the intention of the administrator to surrender the mining leases but 
that he was unsuccessful in his endeavour to gain such information.  He 
said that he was unable to get any agreement that he would be notified as 
soon as surrenders had been lodged, if that should happen.  His evidence 
was that he was annoyed at what he considered to be a lack of 
co-operation on the part of the tenement holder's employees and that on or 
very shortly after the day upon which he had been denied the co-operation 
that he sought he prepared the forfeiture plaints on behalf of Hot Holdings 
and forwarded them to the Leonora registry for lodgment. 

12  In essence, he said that his reasons for lodging the plaints were that 
he considered that because Departmental records revealed that no Form 5 
expenditure reports had been lodged, that no application for exemption 
had been lodged and that there was no record of rents or rates having been 
paid the tenements were vulnerable.  He said that the thought that, given 
the desirability of the ground due to its proximity to the Bronze Wing 
Mine and other prospective areas, there was a possibility that someone 
else would lodge plaints for forfeiture and he did not want to risk not 
being first in time with a plaint for forfeiture against each of Mining 
Leases 36/253 to 36/260.  He said that his primary objective was to lodge 
the plaints and if there was a subsequent surrender of the subject 
tenements, then Hot Holdings would have achieved a 14-day priority to 
mark out and apply for tenements over the surrendered ground.  He denied 
that the plaints were "friendly plaints".  He said that in connection with 
the lodgment of the plaints there was no agreement with the registered 
holder, Newmont Wiluna Gold, or with any other of the relevant 
Newmont companies or with the administrator. 

13  He said that he believed that the holder, Newmont Wiluna Gold, was 
in financial difficulty at the time and that there was a likelihood that it 
would decide not to hold on to the tenements because of its obligation to 
spend around $140,000 on rents and rates, together with a minimum 
expenditure condition requirement of over $700,000. 
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14  During cross-examination he conceded that at the time when the 
plaints were lodged in respect of M36/253 to M36/260 there were 
agreements in place between Audax and some of the Newmont companies 
whereby Newmont Mining and Newmont Exploration had rights and 
mutual obligations in respect of various tenements, including mining 
leases 36/602 and 36/603 which had been applied for in respect of ground 
that had been conditionally surrendered from E36/215 held by Hot 
Holdings.  He conceded, in addition, that Newmont Mining was a 
substantial shareholder in Audax and that it would not have been good for 
the joint-venture relationship for Audax to have plainted tenements held 
by Newmont Wiluna Gold.  He said it was for that reason that he prepared 
and lodged the plaints on behalf of Hot holdings naming Hot Holdings as 
the plaintiff.  He agreed that he had prepared, on behalf of Hot Holdings 
applications E36/509 and P36/1494, the subject of these proceedings.  He 
said that he had also prepared and lodged the amalgamation applications 
on behalf of Hot Holdings in respect of E36/215.  Mr Beal said that had 
the surrenders of M36/253 to M36/260 not been lodged by the 
administrator, he doubted that the forfeiture plaints would have proceeded 
to a hearing before the Warden.  He denied during cross-examination that 
he had waited until he had become aware that the surrenders had been 
signed before preparing and signing the Hot Holdings plaints for 
forfeiture. 

THE LEGISLATION 

The Mining Act and Regulations 

15  Section 85A says: 

"(1) Where a mining lease is surrendered or forfeited, or 
expires, the land the subject of the lease or any part of 
that land shall not be marked out or applied for as a 
prospecting licence or an exploration licence by or on 
behalf of - 

(a) the person who was the holder of the mining lease 
immediately prior to the date of the surrender, 
forfeiture or expiry; 

(b) any person who had an interest in the mining 
lease immediately prior to that date; or 

(c) any person who is related to a person referred to 
in paragraph (a) or (b), 
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 within a period of 3 months from and including that date. 

(2) For the purposes of subsection (1) the holding of shares 
in a listed public company which held the mining lease in 
question does not of itself constitute an interest in the 
mining lease." 

16  Sections 45(2), 69(1) and 70N(1) of the Act contain similar 
provisions concerning prospecting licences, exploration licences and 
retention licences respectively. 

17  Section 8(4) says: 

"for the purposes of this Act a person is related to — 

(a) [not relevant] 

(b) a body corporate, if the person is a related entity (as 
defined in section 9 of the Corporations Act) in relation 
to the body corporate." 

18  Section 111A says: 

"(1) The Minister may - 

(a) by notice served on the mining registrar or the 
warden, as the case requires, terminate an 
application for a mining tenement before the 
mining registrar or the warden has determined, or 
made a recommendation in respect of, the 
application; or 

(b) refuse an application for a mining tenement, 

 if in respect of the whole or any part of the land to which 
the application relates -  

(c) the Minister is satisfied on reasonable grounds in 
the public interest that - 

(i) the land should not be disturbed; or 

(ii) the application should not be granted; 

or 
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(d) [not relevant] 

(2) [not relevant] 

(3) Notwithstanding anything in this Act, an application to 
which a notice referred to in subsection (1)(a) applies 
ceases to have any effect for the purposes of this Act 
when that notice is served. 

(4) The powers conferred by subsection (1) are in addition to 
any other powers of the Minister under this Act." 

Corporations Act 2001 (Cth) 

19  Section 9 contains a definition of "related entities", namely, where 
relevant: 

"In relation to a body corporate means any of the following: 

(d) a director or member of the body or of a related body 
corporate; 

(g) a body corporate that is related to the first-mentioned 
body; 

(k) a body corporate, one of whose directors is also a 
director of the first-mentioned body." 

20  A "related body corporate" is also defined in s 9.  It means a body 
corporate that is related to the first-mentioned body by virtue of s 50.  
Section 50 of the Corporations Act says that where a body corporate is the 
holding company or a subsidiary of another body corporate or is a 
subsidiary of a holding company of another body corporate, then the 
first-mentioned body and the other body are related to each other.  For 
purposes of para (g) of the definition of "related entity" it appears that any 
body corporate which falls within the provisions of s 50 is "related to" any 
other body corporate which is part of the relationship described in s 50. 

21  Section 9 contains definitions of "holding company" and 
"subsidiary".  A holding company means a body corporate of which 
another body corporate is a subsidiary.  A subsidiary, in relation to a body 
corporate, means a body corporate that is a subsidiary of the 
first-mentioned body by virtue of Div VI.  Division VI of Pt 1.2 of the Act 
(Interpretation) contains s 46.  Section 46 says that a body corporate is a 
subsidiary of another body corporate if, and only if, the other body 
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controls the composition of the first body's Board or is in a position to cast 
or control the casting of more than one half of the maximum number of 
votes that might be cast at a general meeting of the first body or holds 
more than one half of the share capital of the first body or if the first body 
is a subsidiary of a subsidiary of the other body.  What may constitute 
control of the composition of the Board of a body corporate by another 
body corporate is set out in s 47.  Section 50, referred to above, also 
appears in Div VI. 

22  Other sections of the Corporations Act were referred to during 
submissions by counsel. 

SUBMISSIONS 

For the Applicant 

23  It was not disputed by the Applicant that, if appropriate to do so in 
the circumstances, the provisions of s 111A could be brought to bear upon 
either tenement application. 

24  The submission on behalf of the Applicant was that it did not fall 
within the provisions of s 85A of the Mining Act and that there was no 
evidence of any conduct which, for purposes of s 111A, would justify the 
Minister in the exercise of the discretion under that section to either serve 
a notice on the Warden terminating the application or to refuse the 
application for either tenement.  Mr Lawton submitted that the evidence 
was insufficient to prove any primary fact from which an inference could 
properly be drawn that Audax's applications were made for or on behalf of 
the previous holder of the surrendered land. 

25  In relation to the issue of whether or not Audax, in relation to any 
relevant Newmont corporation, was a related entity, the Applicant said 
that none of the documentary material in evidence showed that Mr Beal 
was a director of any of the Newmont companies and, in particular, was 
never a director of Newmont Wiluna Gold, the former holder of the 
surrendered tenements.  In relation to par (g) of the definition of "related 
entity", it was said that none of the relevant corporations were related for 
purposes of s 50 of the Corporations Act and that there was therefore no 
prohibition arising from s 85A to the making by Audax of the two 
applications. 

26  It was not denied that there was a commercial association or 
connection between Audax and the relevant Newmont companies.  It was 
said, however, that that commercial association did not mean that for 
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purposes of the definition of "related entity" Audax was "related to" any 
of the other companies. 

27  Concerning s 111A, it was submitted that the commercial connection 
between Audax and the relevant Newmont companies was too remote to, 
of itself, raise any legitimate concerns of public interest such as would 
justify the application of s 111A. 

28  Concerning the chronology of relevant events and, in particular, the 
temporal connection between the lodgment of the plaints, the lodgment of 
the surrenders and the lodgment of the applications for grants of 
tenements over the surrendered ground, counsel have submitted that it 
demonstrates nothing more than that Mr Beal, as a director of Audax and 
of Hot Holdings and as an experienced tenement consultant, had made a 
shrewd calculation as to the course of future events, that calculation being 
based upon his assessment from the material available to him in the public 
domain of the financial commitment faced by a tenement-holding 
company that was under administration. 

29  As to the allegation that there had been a collusive arrangement 
entered into and executed by or on behalf of Audax and the relevant 
Newmont companies, the Applicant says that a collusive agreement 
means one that is secret or that consists of co-operation for an illegal or 
deceitful purpose.  He submitted that there is no evidence of any such 
agreement.  It is said that the chronology alone is insufficient for an 
inference of collusion to be drawn and, in any event, any such suggestion 
has been negated by the evidence of Mr Beal which is uncontradicted by 
any other direct evidence.  Insofar as it was suggested by the opinion 
evidence of Mr Clegg to the effect that in the circumstances in which the 
administrators of Newmont Wiluna Gold found themselves at the material 
time, rather than surrender M36/253 to M36/260, applications for 
exemption, which in the opinion of Mr Clegg would have succeeded, 
should have been made, counsel pointed to the fact that the company was 
in fact in administration, it had a liability to pay approximately $140,000 
of outstanding rates and rent on those six tenement and, more 
significantly, Mr Clegg did not have access to any information beyond 
what appeared in the tenement register concerning whether or not the 
financial and other relevant factual circumstances connected with the 
tenement holder and with the tenements were such as would have justified 
the administrator doing other than what was done, namely, to surrender 
the tenements. Mr Lawton noted that the certificates of exemption that 
had been granted in respect of M36/253 to M36/260 for the years ended 
6 July 2001 and 2002 had only been granted for the "project" reason and 
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not for any other reason specified in subs 102(2) or pursuant to 
subs 102(3).  He said that the none of the material that was produced at 
the hearing stated that those six mining leases were part of any other 
project.  He said that even though the six subject mining leases had been 
granted combined reporting status for purposes of s 115A, it did not 
necessarily follow that because of the granting of such status, those 
tenements were part of any particular project at any given time for 
purposes of s. 102. 

30  Finally, Mr Lawton pointed to the affidavit of Mr Brereton, an 
employee of the administrators of Newmont Wiluna Gold.  In his affidavit 
Mr Brereton said that he and one of the joint administrators undertook the 
operational side of the administration of the company.  He said that 
matters relating to the surrender of tenements were dealt with as an 
operational aspect of the administration and that he had no personal 
knowledge of the making of the applications for grants of tenements by 
Audax that were made subsequent to the surrender of M36/253 to 
M36/260.  He also said that he was unaware of any contact between 
Audax or any other party and the administrators in respect of the 
surrender of those mining leases. 

On Behalf of the Objector 

31  Mr Workman made reference to the purpose of s 85A of the Mining 
Act and to similar provisions in ss 45, 69 and 70N.  He said that the 
purpose of s 85A is to promote the ground turnover principle and to 
prevent a holder or a person who had an interest in the ground, or a related 
person, being granted a tenement over the same ground after having 
surrendered it.  That proposition was never contested by Mr Lawton and I 
accept it as being a fair description of the purpose of the legislation. 

32  Concerning the provisions of the Corporations Act, Mr Workman 
first addressed the definition of "related entity" in s 9 of the Corporations 
Act which, is incorporated into the meaning given by subs 8(4) of the 
Mining Act to the words "related to" in subs 85A(1)(c) of the Mining Act. 

33  He then addressed the concepts of corporate connection, commercial 
connection and then the provisions of s 111A of the Mining Act. 

The Corporate Connection Submissions 

34  The definition of "related entity" says that in relation to a body 
corporate, it means any of the following definitions.  Of those following 
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definitions paras (d), (g) and (k) are relied upon by Mr Workman.  Those 
paragraphs say: 

"(d) a director or member of the body or of a related body 
corporate; 

(g) a body corporate that is related to the first-mentioned 
body; 

(k) a body corporate one of whose directors is also a director 
of the first-mentioned body." 

35  "Body" is defined in s 9 to include a body corporate.  There is no 
separate definition of "related" or "related to" in the Corporations Act.  
"Related body corporate" is defined in s 9 to mean:  "In relation to a body 
corporate, means a body corporate that is related to the first-mentioned 
body by virtue of section 50."  Section 50 is contained in Pt 1.2 of the 
Corporations Act (Interpretation).  It says that where a body corporate is a 
holding company of another body corporate or a subsidiary of another 
body corporate or a subsidiary of a holding company of another body 
corporate, the first-mentioned body and the other body are related to each 
other.  Newmont Wiluna Gold Pty Ltd ("Newmont Wiluna") was a 
subsidiary of Newmont Australia Holdings Pty Ltd ("Newmont 
Australia") at all material times and Newmont Exploration Pty Ltd 
("Newmont Exploration") was also a subsidiary of Newmont Australia.  
Those three companies were, therefore, all "related entities" of each other 
for purposes of s 85A(1)(c) of the Mining Act. 

36  Mr Workman submitted that in par (g) of the definition of "related 
entity" the word "related", not being otherwise defined in the 
Corporations Act, could be given four possible meanings.  The first of 
those possibilities is that it means a "related body corporate" as defined in 
s 9.  The second possibility is that it means a "related party" which is also 
defined in s 9.  The definition of "related party" is:  "(when used in 
Chapter 2E) has the meaning given by section 228".  Section 228 says:  
"An entity that controls a public company is a related party of the public 
company".  Section 50AA says:  "… An entity controls a second entity if 
the first entity has the capacity to determine the outcome of decisions 
about the second entity's financial and operating policies".  The section 
also says that, in determining whether the first entity has that capacity, the 
practical influence the first entity can exert, rather than the rights it can 
enforce is the issue to be considered and that any practice or pattern of 
behaviour affecting the second entity's financial or operating policies is to 
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be taken into account.  In that regard the Objector submitted that because 
of the 9.5 per cent shareholding that Newmont Exploration held in Audax, 
it had the capacity to control Audax and was therefore "related". 

37  The third possibility suggested by counsel as to the meaning of 
"related" in par (g) of the definition of "related entity" is that it means an 
entity that is "connected with" a body corporate pursuant to the 
interpretation of that phrase contained in s 64B of the Corporations Act.  
Section 64B says: 

"A body corporate is connected with a corporation if, and only 
if, the corporation: 

… 

(b) is a member of the body." 

38  It is submitted that the relevant connection is derived from the 
shareholding of Newmont Exploration in Audax and the "related entity" 
relationship between Newmont Exploration and Newmont Wiluna Gold, 
they both being subsidiaries of the same holding company, namely, 
Newmont Australia. 

39  Counsel submitted that the fourth possibility as to the meaning of 
"related" is that it means or includes an "associate" as defined in s 12 of 
the Corporations Act.  Section 12 appears in Div 2 of Pt 1.2 of the 
Corporations Act.  Division 2 contains ss 10 to 17 inclusive.  Section 10 
says that Div 2 has effect for the purposes of interpreting a reference (the 
associate reference), in relation to a person (the primary person), to an 
associate.  Section 11 says that if the primary person is a body corporate, 
the associate reference includes a reference to a director or secretary of 
the body and to a related body corporate and to a director or secretary of a 
related body corporate.  Section 12(1) says: 

"… this section applies for the purpose of interpreting a 
reference to an associate (the associate reference), in relation 
to a designated body, if:   

… 

(c) the reference occurs in a provision that relates to any of 
the following matters: 

… 
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(iv) a substantial holding in the designated body." 

40  Section 12(2) says that for the purposes of the application of the 
associate reference a person is an associate if, and only if, "… (c) the 
second person is a person which whom the primary person is  

acting, or proposing to act in concert in relation to the designated body's 
affairs". 

41  Taking into account all of those provisions, Mr Workman developed 
his submission as to the corporate connection as follows.  He said that the 
word "related" as used in par (g) of the definition of "related entity" in s 9 
of the Corporations Act should be interpreted broadly.  He did not refer to 
any authorities in that regard.  In the Shorter Oxford Dictionary "related" 
is defined, inter alia, as "(2) Having relation to, or relationship with 
something else".  In the Macquarie Dictionary "related" is defined as 
"adj. 1. associated; connected.  2. allied by nature, origin, kinship, 
marriage, etc."  In respect of par (g) of the definition of "related entity", 
counsel noted that there is also, within s 9 of the Corporations Act, a 
definition of the phrase "related party" and that, in s 64B, it is said that 
(a) a body corporate is connected with a corporation (which means, 
inter alia, a body corporate) if, and only if, the corporation, inter alia, can 
control or influence materially the body's activities or internal affairs or 
(b) is a member of the body.  In s 228 it is said that an entity that controls 
a public company is a related party of the public company.  Section 228 is 
in Ch 2E of the Corporations Act which is headed "Related Party 
Transactions".  Section 207, which is within Ch 2E, says that the rules in 
the chapter are designed to protect the interests of a public company's 
members as a whole by requiring member approval for giving financial 
benefits to related parties that could endanger those interests.  Section 228 
also says that directors of a public company or an entity that controls a 
public company are also related parties of that public company, as are 
spouses and de facto spouses of such directors, together with the parents 
and children of all such persons.  In s 50AA it says that an entity controls 
a second entity if the first entity has the capacity to determine the outcome 
of decisions about the second entity's financial and operating policies and 
that, in determining whether such a capacity exists, the practical influence 
the first entity can exert is the issue to be considered and any practice or 
pattern of behaviour affecting the second entity's financial or operating 
policies is to be taken into account. 

42  Mr Workman also referred to the meaning given to "associate" in s 9 
and also to its meaning and effect as set out in ss 10 to 17 of the 
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Corporations Act.  In that context, he also referred to the definition of 
"affairs" in s 69 whereby reference is made to the provisions of s 53 of the 
Act.  The definition of "affairs", however, is not a definition of general 
application.  It only applies to the provisions referred to in s 53 of the Act 
and, then, only "affects" the meaning to be given to the word "affairs" in 
the provisions referred to in s 53. 

43  Counsel also referred to the provisions of par (k) of the definition of 
"related entity", namely, a related entity includes a body corporate, one of 
whose directors is also a director of the first-mentioned body. 

44  Counsel's submissions were then directed to the corporations which, 
it is submitted, were linked in such a way as to invoke the application of 
the provisions of s 85A(1)(c) of the Mining Act. 

45  Concerning Newmont Wiluna, the registered holder of M36/253 to 
M36/260 as at the date when they were surrendered, it is said that because 
Newmont Wiluna is a subsidiary of Newmont Australia Holdings, 
Newmont Wiluna is related to Newmont Australia and therefore, being a 
body corporate that is related to Newmont Australia because of s 50, is, 
pursuant to par (g) of the definition of "related entity", "related to" 
Newmont Australia.  It is further said that Newmont Wiluna is an entity 
that is "connected with" Newmont Australia because of the provisions of 
s 64B and that, in addition, it is an "associate" of Newmont Australia 
within the meaning of ss 10 to 17 of the Corporations Act.  In respect of 
Newmont Exploration, it is said that it, being a subsidiary of Newmont 
Australia, is related to Newmont Australia, in respect of Newmont 
Australia, is a 'related body corporate" and therefore a "related entity".  It 
is also submitted that Newmont Exploration is "connected with" and an 
"associate of" Newmont Australia.  Accordingly, it is submitted that 
Newmont Wiluna is related to Newmont Exploration, that Newmont 
Wiluna, in relation to Newmont Exploration, is a "related body corporate" 
and therefore a "related entity". 

46  Concerning Audax Resources, which is a public company, it is 
submitted that as Newmont Exploration holds 9.5 per cent of the shares in 
Audax, Newmont Exploration “controls” Audax because of the provisions 
of ss 50AA and 228 of the Corporations Act and that, because of such 
control, Audax and Newmont Exploration are "related" for purposes of 
par (g) of the definition of "related entity" and, therefore, in relation to 
Audax, Newmont Exploration is a "related entity".  It is also said that 
Audax and Newmont Exploration are "connected" because of s 64B of the 
Corporations Act, namely, because Newmont Exploration is a member of 

+Document Name:  2005WAMW8.doc   (<CES>) Page 19 



[2005] WAMW 8 
CALDER SM 

Audax.  It is further said that, in accordance with the provisions of ss 10 to 
12 of the Corporations Act, Audax and Newmont Exploration are 
associates as Newmont Exploration has a substantial holding in Audax. 

47  In respect of the link between Audax and Hot Holdings, it is pointed 
out that Leith Beal is a common director and shareholder and therefore, 
pursuant to par (d) of the definition of "related entity", they are, as 
between themselves, related entities.  An identical submission is made as 
to the link between Audax and Runyon. 

48  It was finally submitted that by reason of all of the abovementioned 
matters concerning the links between the companies that have just been 
mentioned, Newmont Wiluna and Audax are "related entities" for 
purposes of par (c) of subs 85A(1) of the Mining Act. 

49  Mr Workman then directed his submissions to the provisions of 
par (b) of subs 85A(1), the effect of which is that where a mining lease 
has been surrendered, no person who had an interest in the lease 
immediately prior to surrender is permitted to mark out or apply for a 
prospecting licence or an exploration licence over the land the subject of 
the surrendered tenement.  It is noted that there is no definition of 
"interest" in the Mining Act.  It is said that, therefore, "interest" may mean 
a legal interest or an equitable or beneficial interest or may mean an 
interest in the broader sense that a party is “interested in” the tenement.  It 
is said that subs 85A(2), which says that the holding of shares in a listed 
public company which held the mining lease in question does not of itself 
constitute an interest in the mining lease, is an example of the broader 
type of interest that par (b) is aimed at. 

50  It is argued by counsel that evidence of an "interest", in the broad 
sense, in the surrendered tenements emerges from the various agreements 
that existed between Audax and Hot Holdings and Newmont Exploration.  
The agreements referred to include that between Audax and Hot Holdings 
whereby Audax obtained the right to acquire an 80 per cent holding in 
E36/215 held by Hot Holdings in circumstances where Mr Beal was a 
common director and shareholder in both companies.  Further, Newmont 
Exploration, being a related body corporate to Newmont Wiluna, became 
a substantial shareholder of Audax on 6 March 2003.  In addition, 
reference is made to the agreement whereby Newmont Exploration 
became entitled to acquire the remaining 20 per cent interest in E36/215 
held by Hot Holdings in circumstances where Hot Holdings was a related 
body corporate to Audax, Audax was a related body corporate to 

+Document Name:  2005WAMW8.doc   (<CES>) Page 20 



[2005] WAMW 8 
CALDER SM 

Newmont Exploration and Newmont Exploration was a related body 
corporate to Newmont Wiluna. 

51  In relation to subs 85A(2), Mr Workman submitted that it was 
arguable that the effect of that subsection was that while holding shares in 
a public company was not per se something which constituted an 
"interest" for purposes of subs (1), nevertheless the holding of a large 
number of shares may amount to an interest in some circumstances.  He 
pointed to the fact that Beal and Runyon, together, hold about 6 per cent 
of the issued shares in Audax.  Addressing the provisions of s 111A, the 
public interest ground, and the allegation that a collusive scheme or 
arrangement prevented the application of the ground turnover principle 
embodied in the legislation, Mr Workman made the following 
submissions.  He said that for the reasons set out in Striker Resources NL 
v Benrama Pty Ltd [2001] WAMW 7, an Objector to the grant of a 
tenement may raise public interest grounds for purposes of s 111A and 
that the Warden should hear any such objections in the course of hearing 
the application for the tenement, whether the tenement type is one which 
the Warden may grant or is a tenement in respect of which the Warden 
may only make a recommendation.  Counsel also referred to the case of 
Ex parte Devant Pty Ltd v Minister for Mines, unreported; FCt SCt of 
WA; Library No 960722; 18 December 1996.  In that case a director and 
majority shareholder in Devant Pty Ltd held prospecting licences which 
he surrendered.  Thirty minutes after the surrender, Devant lodged 
applications for prospecting licences over the same ground as had been 
the subject of the surrendered licences.  The Minister refused Devant's 
applications.  In refusing, the Minister exercised his powers under 
subs 111A(1) upon the basis that the surrender and subsequent 
application, together, had been a collusive action intended to circumvent 
the ground turnover principle.  The Full Court refused to overturn the 
Minister's decision.  Kennedy J said (page 5) that the Minister was 
entitled to be satisfied on reasonable grounds that the applications should 
be refused given the undeniable arrangement between the former holder 
and the subsequent applicant.  Pidgeon J said (page 5) that it was within 
the jurisdiction of the Minister to arrive at the view that the former holder 
and the subsequent applicant were, in effect, the same and that that was 
contrary to the public interest.  Steytler J said that such a conclusion on 
the part of the Minister was entirely reasonable. 

52  Mr Workman submitted that there were close corporate and 
commercial connections between Newmont Wiluna and Audax, which 
included the links between Audax and Hot Holdings and the other 
Newmont companies, together with the relative timing of the events 
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identified in the chronology that must be taken into account.  He noted 
that the Hot Holdings plaints for forfeiture had been lodged on the day 
that the administrator of Newmont Wiluna signed the surrender 
documents for M36/253 to M36/260, that, on that date, the prescribed 
period for the lodgment of applications for exemption and the lodgment of 
a Form 5 operations reports had not expired and that no such documents 
had been lodged.  Further, the surrenders were not lodged until two days 
after the plaints for forfeiture had been lodged.  It was further noted that 
the ground the subject of the surrendered mining leases had what was 
termed "a good address", that the administrators had made no apparent 
efforts to sell the tenements and that although Hot Holdings was notified 
that it had a 14-day priority marking-out period in respect of the 
surrendered ground, it was Audax that lodged the subsequent applications 
E36/509 and P36/1494 and that Hot Holdings merely lodged an 
application for amalgamation for only part of the surrendered ground.  All 
of those applications were lodged within the 14-day priority period. 

53  He submitted that there is an irresistible inference to be drawn that 
there was an arrangement of collusion between Newmont Wiluna or its 
administrators and Hot Holdings and Audax whereby the abovementioned 
course of events came about and achieved a circumvention of the ground 
turnover principle.  It is suggested that, apart from the prevention of the 
operation of the ground turnover principle, the collusive arrangement 
resulted in a loss of revenue to the State because, whereas rental would 
have been payable had the tenements not been surrendered, in respect of 
the subsequent applications no rent is payable until grant.  It is also 
submitted that, during the application process, no expenditure on or in 
respect of the ground applied for would be incurred and that, upon grant 
to Audax of the exploration licences and prospecting licences, the 
minimum expenditure condition for such tenements would be 
significantly less than that in respect of the mining leases had those leases 
not been surrendered. 

54  Mr Workman submitted that it was not necessary for the Objector to 
prove conclusively that there was collusion; that it was sufficient for it to 
be found that there may have been a collusive arrangement which was put 
into effect.  With reference to the conduct of the administrator, 
Mr Workman said that it was unlikely that the surrendered tenements had 
no value at all and that they could not have been disposed of in a way that 
would have been of advantage to the company and its creditors and 
members.  He said that it seemed incredible that the administrators who 
had been appointed only three days before the end of the tenement 
expenditure year would simply surrender it and that the signing and 
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lodgment of the surrender documents had an extraordinary temporal 
connection with the lodgment of the forfeiture plaints.  He suggested that 
Mr Beal was intentionally given a clue when he was told by Ms Felvy, 
after he had sought information as to whether the tenements would be 
surrendered, that he should keep monitoring them.  Why, it was asked, 
had he rung anyone other than one of the administrators to seek such 
information? 

CONCLUSIONS 

Section 85A Mining Act 

55  In Ex parte Devant Pty Ltd v Minister for Mines (supra) the Court 
considered the meaning and effect of the provisions of s 45 of the Mining 
Act as it then was.  Subsections (1) and (2) of that section are expressed in 
terms identical to those which appear in the Act today and the provisions 
of pars (a) and (b) of s 85A of the Mining Act today are also expressed in 
terms identical to the provisions of pars (a) and (b) of s 45 of the Act then 
and now (except for the reference to "mining lease" in lieu of "prospecting 
licence").  Kennedy J said (page 4): 

"It is apparent that this subsection is directed to ensuring that 
the limitation on the duration of prospecting licences imposed 
by s 45(1) is not avoided and that persons other than the former 
holder of a licence will have the opportunity, after the 
expiration of his licence, of prospecting on the land, the 
purpose being to avoid locking up prospecting areas in the 
same hands for extended periods and thereby to encourage 
prospecting within the State … 

It is well established in law that a shareholder in a company 
has no legal or equitable interest in the assets of the company 
…  It is therefore not a little curious to know that subs (2)(a) of 
s 45 provides that, for the purposes of subs (2)(b), the holding 
of shares in a listed public company which holds the 
prospecting licence in question does not of itself constitute an 
interest in a prospecting licence.  It might be thought that the 
inference to be drawn from this provision is the holding of 
shares in an unlisted public company or in a proprietary 
company would give rise to an interest in a prospecting licence 
held by the company.  But this cannot be the case." 

56  Steytler J said of s 45 (page 11): 
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"It seems to me to be plain that the underlying purpose of that 
section is … that when a prospecting licence is surrendered, 
forfeited or expires, someone other than the holder of that 
prospecting licence should have the opportunity of applying for 
a prospecting licence or an exploration licence in respect of the 
land the subject thereof and that, in order to facilitate this, the 
original tenement holder should not mark out the tenement or 
apply for a prospecting licence or an exploration licence in 
respect of that tenement within a period of three months from 
the date of surrender, forfeiture or expiry." 

57  His Honour also said (page 16): 

"… it was open, and indeed, in my opinion, entirely reasonable, 
for the Minister to have concluded that there is a public interest 
in ensuring that the policy which underlies s 45 of the Act is not 
circumvented." 

58  His Honour had earlier (page 11) said that the underlying purpose of 
s 45 was as the Minister had broadly mentioned in his letter to the 
Applicant for the grant of a tenement and his Honour further noted 
(pages 14 - 15) that it had seemed to the Minister that the policy 
underlying s 45 of the Act was by use of a corporate structure being 
circumvented and that the policy consideration identified by the Minister 
was entirely reasonable.  What the Minister had said in his letter to the 
tenement applicant in inviting submissions prior to making a final 
determination pursuant to s 111A of the Act was "… An underlying 
principle of the Mining Act 1978 is to provide for ground turnover by 
having short terms for licences" and that "Section 45(2) … supports this 
principle …". 

59  In my opinion the purposes of and the meaning and effects of s 45 
that the Supreme Court identified in Devant's case have equal application 
to the provisions of s 85A of the current Act. 

Subsection 8(4) Mining Act 

60  This subsection describes two categories of persons for the purposes 
of the Mining Act, including, in particular, ss 45, 69, 70N and 85A, all of 
which have a similar purpose and are similarly worded.  The categories of 
persons to whom the subsection applies are, firstly, individuals and, 
secondly, bodies corporate.  I am of the opinion that the provisions of 
subs 8(4) are exclusive.  The extent of the operation of par (b) of the 
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subsection emerges from an analysis of the meaning of "related entity" as 
defined in s 9 of the Corporations Act. 

"Related Entity" 

61  Three paragraphs of the definition of "related entity" in the 
Corporations Act have been identified by counsel as being relevant in this 
case, namely, pars (d), (g) and (k).  Paragraph (d) says that a related entity 
in relation to a body corporate means a director or member of the body or 
of a related body corporate.  That means that Mr Beal is a "related entity" 
in relation to Audax and Hot Holdings and Runyon as Mr Beal is both a 
director and shareholder of each of those bodies corporate.  Runyon, being 
a shareholder in Audax, is also a related entity in relation to Audax.  As 
between themselves, those three corporations are not a "related body 
corporate" in relation to each other as defined in s 9 and are, therefore, not 
related entities in relation to each other for the purposes of par (d) of the 
definition of "related entity" under the category within that paragraph of 
"related body corporates". 

62  Paragraph (g) of the definition of "related entity" says that a related 
entity in relation to a body corporate means a body corporate that is 
"related to" the first-mentioned body.  There is no definition of “related" 
in the Corporations Act.  In my opinion the meaning to be given is the 
ordinary, everyday, common usage in the context of the whole of the 
legislation and in the context of the particular provision within which the 
word may appear.  I am of the opinion that where the phrase "related body 
corporate" which is separately defined in s 9 is used, it gives an exclusive 
meaning to that phrase but does not affect the meaning to be given to the 
word "related" when not used in that phrase.  It does not limit or otherwise 
qualify "related" which is in fact used within the definition of "related 
body corporate".  That suggests to me that it is intended by defining 
"related body corporate" to indicate that the phrase means "related to" but 
only in the restricted sense that is governed by the definition of "related 
body corporate".  There is nothing in s 50 of the Corporations Act which 
suggests that it is the intention of that section to have the effect that it is 
only when a body corporate is related to another body corporate in the 
manner described by s 50 that it can be said that a body corporate is 
related to another body corporate. 

63  Newmont Wiluna, Newmont Exploration and Newmont Australia, 
having the relationships of subsidiary and holding company as referred to 
in s 50 of the Corporations Act, are related body corporates and are 
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therefore related entities under par (g), a "related body corporate" being a 
body corporate that is "related" for purposes of par (g). 

64  Because Newmont Exploration has a shareholding of 9.5 per cent in 
Audax and is thus a member of Audax, Newmont Exploration is a related 
entity in relation to Audax.  Mr Workman submitted that Audax and 
Newmont Exploration were also related for purposes of par (g) because 
they are "connected" pursuant to s 64B(1)(b) of the Corporations Act and 
because they are "associates" as contemplated by ss 10 to 12 of the 
Corporations Act. 

65  What par (b) of subs 64B(1) says is that body corporates are 
"connected" if, and only if, one body corporate is a member of the other.  
Newmont Exploration has a 9.5 per cent shareholding in Audax and is a 
member of Audax.  Newmont Exploration is therefore connected with 
Audax for purposes of s 64B. 

66  In respect of the submission that Audax and Newmont Exploration 
are "associates", Mr Workman has said that the basis of the submission is 
that Newmont Exploration has a substantial holding in Audax.  Within the 
definition of "related entity" in 59 there is no express mention of 
“associate”.  Mr Workman has again relied upon the use of the word 
"related" in par (g) of s 9.  Division 2 of Pt 1.2 of the Corporations Act, 
the interpretation part, is headed "Associates".  In s 10 it is said that Div 2 
has effect for the purposes of interpreting a reference in relation to a 
person to an associate and that a person is not an associate except as 
provided by Div 2.  As I have said, there is no reference in the definition 
of "related entity", in relation to a person, to an associate.  What s 11 then 
says is that if the person to whom an associate reference is made is a body 
corporate, the associate reference includes a reference to a director or 
secretary of the body corporate, a related body corporate and a director or 
secretary of a related body corporate.  Subsection 12(1) says that s 12 
applies for the purpose of interpreting a reference to an associate (the 
associate reference) in relation to a body corporate if, inter alia, the 
reference occurs in a provision outside Ch 6, 6A, 6B or 6C where such 
provision relates to a number of listed matters.  Included in those listed 
matters are provisions that relate to a substantial holding in the body 
corporate.  Section 9 contains a definition of "substantial holding".  
Pursuant to the definition a person has a substantial holding in a body 
corporate if the total votes attached to the voting shares in the body is 
5 per cent or more of the total number of votes attached to voting shares in 
the body.  For purposes of s 12, Newmont Exploration has a substantial 
holding in Audax.  I cannot see, however, how it can be correct to try and 
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incorporate the concept of "associates" as it arises in ss 10 to 12 in an 
interpretation of the meaning of "related entity" and, in particular, the 
meaning of "related" in par (g) of the definition of "related entity".  
Section 12 only applies, in the context of the submission, for the purpose 
of interpreting an associate reference in relation to a body corporate if the 
reference occurs in a provision of the Corporations Act that refers to a 
substantial holding in that body corporate.  There is no such associate 
reference expressly or, in my opinion, impliedly within the definition of 
"related entity".  I therefore do not agree with the submission that Audax 
and Newmont Exploration are related because they are “associates” 
because of the substantial holding that Newmont Exploration has in 
Audax. 

67  As part of his submissions in relation to par (g) of the definition of 
related entity and of the meaning of "related" Mr Workman referred to the 
definition of "related party" in s 9.  That definition says that when used in 
Ch 2E, the phrase has the meaning given by s 228.  Section 228, in Ch 2E 
in Pt 1.2 - related parties and financial benefits - says that an entity that 
controls a public company is a related party of the public company.  
Directors and their spouses are also related parties of a public company, as 
are other specified family members of such directors and spouses.  The 
word "control" is defined in s 50AA of the Corporations Act.  It says that 
an entity controls a second entity if the first entity has the capacity to 
determine the outcome of decisions about the second entity's financial and 
operating policies.  There is no evidence before me capable of 
establishing to an appropriate standard that such capacity has ever existed 
in either Audax or Newmont Wiluna in respect of each other.  In 
particular, for purposes of subs 50AA(2), there is no evidence of the 
practical influence that either of those companies can exert on the other or 
of any practice or pattern of behaviour affecting, as between themselves, 
each other's financial or operating policies.  The evidence as to the 
commercial connections between the companies is not sufficient to satisfy 
the definition of "control" in s 50AA for purposes of s 228.  There is no 
evidence sufficient to conclude that any of the Newmont companies are 
related parties in respect of Audax or Hot Holdings or Runyon. 

68  Mr Workman also asserted that because Audax and Hot Holdings 
had Mr Beal as a common director and shareholder, they were related 
entities because of par (d) of the definition of "related entity".  He also 
submitted that Audax and Runyon were related entities for the same 
reason pursuant to par (d).  In my opinion that is not correct.  However, 
par (k) of the definition of "related entity" includes a body corporate, one 
of whose directors is also a director of the other body corporate.  Because 
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of the directorship of Mr Beal in all three companies, therefore, Audax 
and Hot Holdings and Runyon are all related entities.    

69  I am not satisfied that by reason of the corporate links that were 
identified on behalf of the Objector that Audax and Newmont Wiluna 
Gold are related entities for purposes of s 84A of the Mining Act.  They 
have no common directors or shareholders.  Neither is a member of the 
other.  The provisions of subs 64B(1) of the Corporations Act do not 
apply in the manner suggested by Mr Workman. 

The Commercial Connection 

70  The purpose of the objector’s focus on the commercial connection is 
to endeavour to establish that, for purposes of par (b) of subs 85A(1) of 
the Mining Act, the applicant for the tenements, Audax, had a relevant 
"interest" in the surrendered mining leases.  It is said that such an interest 
arises from the agreement between Audax and Hot Holdings concerning 
an 80 per cent shareholding in E36/215 held by Hot Holdings and from 
the substantial holding of Newmont Wiluna in Audax and by Newmont 
Exploration, being a related entity - related body corporate - to Newmont 
Wiluna, the former holder of the surrendered leases, together with the 
agreement concerning the remaining 20 per cent of shares in E36/215.  It 
is argued that thereby, in a broad sense, Audax had an interest pursuant to 
s 85A in the surrendered mining leases. 

71  In par (b) of subs 85A(1) the words "had an interest in" means more 
than "interested in" in the sense of paying attention to the ground or 
monitoring Departmental records of compliance or having a desire or an 
intention to acquire the ground the subject of the tenement at some future 
time.  It means, in my opinion, something in the nature of a legal or an 
equitable interest.  The agreements upon which the Objector relies related 
to shares in E36/215, then held by Hot Holdings, the tenement being over 
ground immediately to the north of the surrendered leases.  At the material 
times there was a lot of interest in the ground covered by E36/215 and in 
all nearby ground, "interest", in that context, meaning the paying of 
attention to.  That was the uncontradicted evidence of Mr Beal who 
agreed that the whole area, in general terms, within the mining industry 
was considered to be "a good address".  I do not agree with the 
submission that the inclusion in s 85A of subs (2) which says that the 
holding of shares in a listed public company which holds a mining lease 
does not of itself constitute an interest in the mining lease is an indication 
that the words "had an interest in the mining lease" in par (b) should be 
interpreted in a broader sense.  As Kennedy J said in Ex parte Devant 
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(supra), it is well-established law that a shareholder has no interest, legal 
or equitable, in the assets of a company and that it is therefore curious to 
note that subs 45(2)(a) contains a provision that is the same as 
subs 85A(2).  It appears that his Honour was saying no more than that the 
subsection states the law as it existed prior to and after the subsection 
came into effect.  I therefore interpret subs (2) on the basis that it does 
nothing more than expressly state in the Mining Act what the law was, and 
is, regardless of the existence of the subsection.  The mere fact that Audax 
had dealings in relation to another tenement that was close to the ground 
the subject of the surrendered mining leases and that Newmont 
Exploration also had dealings with the holder of that same tenement 
(E36/215) and with the holder of that tenement (Hot Holdings) and the 
fact that Newmont Exploration is a related entity to Newmont Wiluna 
does not, for purposes of s 85A, translate into Audax having an "interest" 
in the mining leases that were surrendered. 

72  There is no commercial connection that has been established upon 
the evidence before me that is sufficient to characterise any concern or 
connection that Audax had in the surrendered tenements that constitutes 
an interest in the surrendered leases for purposes of par (b) of 
subs 85A(1). 

Section 111A 

73  I still hold the view that I expressed in Striker Resources v Benrama 
(supra) to the effect that a Warden, when hearing an application for the 
grant of a tenement that the Warden is empowered to grant, may hear an 
objector whose objection raises a matter of public interest of the type 
contemplated by s 111A and, in an appropriate case, may bring to the 
attention of the Minister matters which may be of concern to the Minister 
because of the Minister's duties and powers pursuant to s 111A.  In Re 
Warden Heaney; Ex parte Serpentine-Jarrahdale Rate Payers 
Association (1997) 18 WAR 320 and also in Re Calder; Ex parte Cable 
Sands (WA) Pty Ltd (1998) 20 WAR 343 the Supreme Court of Western 
Australia has made it clear that where the Warden's powers are limited to 
the hearing of an application for the grant of a tenement to be followed by 
the making of a report and recommendation to the Minister, it is open to 
objectors to raise grounds and it is incumbent upon the Warden to give 
consideration to such grounds as may require the attention of the Minister 
for purposes of s 111A. 

74  Although in the particulars of objection and in submissions made on 
its behalf the Objector made reference to a "collusive" agreement to avoid 
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the ground turnover principle being sufficient to attract the attention of the 
Minister pursuant to s 111A, I am of the opinion that the application of the 
provisions of that section to any agreement which may have that objective 
in mind does not require a characterisation of the agreement as 
"collusive".  In Ex parte Devant (supra) no member of the Full Court said 
that it was necessary that collusion or some similar element be 
established, nor that it was the collusive nature of the agreement the 
subject of that decision that resulted in the outcome in that case.  
Kennedy J simply described it as an "arrangement" (page 5).  Pidgeon J 
said that the Minister's reference in correspondence concerning the matter 
to two actions having been done in a collusive manner was merely an 
adoption of terminology used by the solicitors for the Objector who had 
written to the Minister.  He said (page 5) that the reference "… was 
intended to mean no more than that in substance the applicant was 
substantially the same person as the previous holder and that there was 
accordingly an arrangement between them".  In that respect, Steytler J 
said (page 13) that the "collusion" comprised no more than that the 
subsequent applicant for a tenement over the surrendered ground knew 
that the previous tenement holder was to surrender it at a particular time 
and was therefore able to apply for a grant of a tenement immediately 
after surrender.  The point to be made, however, is that it was not the 
so-called collusive nature of the arrangement that led to the Minister 
(pursuant to s 111A) correctly refusing the tenement applications.  The 
agreement was merely the vehicle by which the purpose underlying s 45 
of the Mining Act had been circumvented.  It was the fact that there was 
such a close connection between the holder of the tenements that were 
surrendered and the applicant for the grant of tenements over the 
surrendered ground and the control that the former tenement holder had 
over the subsequent applicant meant that, in reality, the previous holder 
would have control of the new tenements if they were granted to the 
applicant which would circumvent the provisions of s 45 that resulted in 
the Full Court agreeing with the position taken by the Minister in refusing 
the applications.  The fact that at law the former holder and the 
subsequent applicant were separate legal entities did not prevent the 
application of the provisions of s 111A. 

75  The Court did not say in Devant's case that prior knowledge of an 
impending surrender was sufficient to attract the operation of s 111A.  It 
did not say that the mere existence of an arrangement or an agreement 
between the holder of surrendered tenements and a subsequent applicant 
for a grant of tenements over all or part of the surrendered ground would, 
of itself, justify a refusal to grant pursuant to s 111A.  It is apparent from 
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the decision of the Full Court in Devant that there must be an essential 
additional element, namely, the ground turnover principle has been 
defeated. 

76  It was conceded by counsel on behalf of Audax that there was a 
commercial relationship between Audax and the Newmont companies at 
the material time.  It is denied, however, that there was any arrangement 
at all between Newmont Wiluna Gold and Audax or any entity connected 
with Audax, including Mr Beal, concerning the fact of and the timing of 
the surrender of the mining leases and the making of the applications for 
grant by Audax. 

77  I am not satisfied that any of the Newmont companies had control 
over either Audax or Hot Holdings or Runyon.  Mr Beal did not have 
control over any of the Newmont companies.  There is no evidence that, 
as between each other, the Newmont companies, on the one part, and 
Beal, Hot Holdings, Runyon and Audax, on the other part, had the 
capacity to determine the outcome of decisions about the others' financial 
and operating policies.  In any event, there is no evidence that that in fact 
occurred.  Newmont Wiluna Gold is not a related entity in respect of 
Mr Beal or Audax or Hot Holdings or Runyon for purposes of s 84A.  
Even if it were the case that by some means not disclosed in the evidence 
Mr Beal became aware of the date upon which the administrators were to 
surrender the mining leases of Newmont Wiluna, and even if it were to be 
inferred that there was some arrangement in place between Mr Beal or 
Audax or Hot Holdings or Runyon and either the Newmont corporations 
or the administrators or someone acting on behalf thereof, it has not been 
established that the consequence of that arrangement, namely, the 
surrender and the subsequent application by Audax, will be, if E36/509 
and P36/1494 are granted, that the ground turnover principle has been 
defeated.  There is nothing in the evidence capable of supporting a finding 
on the balance of probabilities that, if the tenements are granted to Audax, 
Audax will not deal with the tenements in a manner that is independent of 
any considerations such as might defeat the ground turnover principle by, 
in some way, giving whole or partial control over the tenements to 
Newmont Wiluna as the former holder or some "related" entity of 
Newmont Wiluna. 

78  It has been submitted on behalf of the Objector that I should not 
accept the evidence of Mr Beal concerning the way that he proceeded in 
connection with the lodgment of Audax's applications for the two 
tenements.  His evidence has not been directly contradicted by any other 
evidence before me.  He was the subject of detailed and persistent 
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cross-examination by Mr Workman, however, did not contradict himself 
and did not resile from his evidence-in-chief.  The manner in which he 
said that he had monitored the surrendered tenements from the 
Departmental register and the conclusions that he had reached concerning 
the financial state of the holder, Newmont Wiluna, and the potential 
financial costs of holding the tenements was consistent with his 
experience in the industry, with his connection with nearby tenements 
held by Hot Holdings and the "good address" of the ground the subject of 
the surrendered tenements.  In the absence of any evidence from the 
administrators or anyone otherwise involved in the administration of 
Newmont Wiluna, in the absence of any evidence concerning the financial 
or the operational viability of Newmont Wiluna and other Newmont 
corporations and in the absence of any evidence concerning the 
expenditure status of other tenements which may have constituted a 
project within which the surrendered tenements may have been included, 
no reasonable inferences concerning the conduct of the administrators in 
surrendering the tenements rather than choosing an alternative course of 
action may be drawn in order to demonstrate that there was an 
arrangement between Audax and the administrators or any other entity 
whereby the arrangement was intended to and would, if the two tenements 
are granted, defeat the ground turnover principle and thus properly attract 
the application of s 111A. 

79  Mr Workman suggested that the timing of the applications being 
lodged relative to the date of lodgment of the surrenders is "just too 
coincidental".  It is coincidental.  The timing, however, must be viewed in 
the context that the subject expenditure year had ended, that the register 
for the tenements made no mention of applications for exemption having 
been made or granted, made no mention of Form 5's having been lodged 
and made no mention of any plaints for forfeiture having been lodged.  
Mr Beal's evidence to the effect that he concluded that if he did not cause 
plaints for forfeiture to be lodged, someone else may do so and that he or 
the companies that he controlled would then lose any potential for priority 
that a first-in-time plaint may achieve is a reasonable and practical view.  
His evidence is not palpably untrue or intrinsically unreasonable. 

80  In all of the circumstances I am of the opinion that the evidence is 
insufficient to establish that if the tenements are granted to Audax, a 
circumvention of the provisions of s 85A will have been achieved. 

81  In summary, I conclude that the provisions of s 85A of the Mining 
Act  do not have application in the present case as it has not been 
established that Audax had an interest in the surrendered mining leases 
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immediately prior to their surrender, nor that Audax has marked out or 
applied for the tenements on behalf of any person who had an interest in 
the surrendered leases.  The evidence is not sufficient to establish that the 
two tenements applied for by Audax were marked out or applied for by or 
on behalf of any person who is related to the former holder of the 
surrendered tenements or any person who had an interest in the 
surrendered mining leases immediately prior to surrender.  I am not 
satisfied that there is any matter that, for purposes of s 111A of the Mining 
Act, would empower the Minister to either terminate applications E36/509 
or P36/1494 or to refuse either application. 

GRANT 

82  For the above reasons I grant application of prospecting 
licence 36/1494 subject to the standard conditions that are imposed by the 
Department. 

RECOMMENDATION 

83  For the above reasons I recommend to the Minister that 
application E36/509 be granted to Audax Resources Pty Ltd. 
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