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On 19 January 2005, Comprehensive Drainage (WA) Pty Ltd (“the Plaintiff”) lodged 

Plaint MM 11/045 (“the Plaint”) against the holders of Exploration Licence 57/463 

(“E 57/463”) with the Mining Registrar at Mount Magnet.  The holders of E 57/463 
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are Bruce Legendre, Bernfried Wasse and Voermans Geological Services Pty Ltd 

(together “the Defendants”).  E 57/463 is located near Sandstone and is about 12,711 

ha in size.    

 

The grounds of claim set out in the Plaint are that: 

 “It is our very strong belief that no exploration of any description has been 

done on this EL (Exploration Licence) during the past two years.  We have 

ongoing interests in neighbouring tenements where we are actively mining and 

prospecting and have kept this EL under close scrutiny.” 

 

The Plaint states that the Plaintiff seeks relief as follows: 

 “We request the EL 57/463 be taken from the present holders and be granted to 

us.  We pledge that we will actively explore the ground with the intention of 

mining as we are currently doing in the Sandstone area where we have been 

active for the past twenty years.” 

 

Although the Plaint is not set out in conventional language, the Plaintiff confirmed 

that its claim for forfeiture is made on the basis that prescribed expenditure 

conditions on E 57/463 were not met in the expenditure year ending 9 January 2005.   

 

The Defendants lodged a Notice of Defence on 8 March 2005, in which their grounds 

of defence are stated as follows:   

 “- We, the Defendants, claimed expenses of $20,700 as expenditure on E 

57/463 (EL 57/463) between 10 January 2004 and 9 January 2005. 

 

 - We will produce evidence in the form of receipts and invoiced to substantiate 

our expenditure.” 

 

At the hearing, the Plaintiff was represented by its sole director, Mr S Delandgrafft, 

and the Defendants were represented by Mr Voermans.   
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PLAINTIFF’S EVIDENCE 

The Plaintiff tendered the Form 5s for E 57/463 for the years ending 9 January 2004 

and 9 January 2005.  It also tendered the register search of E 57/463 which showed 

the minimum expenditure condition on E 57/463 was $20,000 and that this condition 

was met in expenditure years 2004 and 2005.     

 

In the year ending 9 January 2004, according to the relevant Form 5, expenditure of 

$21,926 was incurred on E 57/463, including expenditure on 

“administration/overhead” of $4,000 and $15,870 on “mineral-exploration activities”.  

The “mineral-exploration activities” are described as including “soil sampling”, “rock 

chip sampling”, “geochemistry”, “mobilisation”, “searches”, “supplies”, “geologist” 

and “prospecting”.  “Geologist” was the bulk of the expenditure with 18 days worked 

at $500 per day, or a sum of $9,000 in total. 

 

In the year ending 9 January 2005, according to the relevant Form 5, expenditure of 

$26,906 was incurred on E 57/463, including expenditure on 

“administration/overhead” of $4,000 and $20,700 on “general prospecting activities”.  

The “general prospecting activities” are described in the 2005 Form 5 as: 

 Metal Detecting: 

 No. of days worked – 2 men x 40 days – 80 days at $240   $19,200 

 … 

 Other activities (specify): 

 Geological Reporting – No. of days worked – 3 at $500   $ 1,500 

            _______ 

$20,700 

 

Mr Delandgrafft, a director of the Plaintiff, told the court that the Defendants did not 

have two men on E 57/463 for 40 days each in the 2005 expenditure year and “that 

this part of their claim is false.” (T7)  He said: “I do spend time there (Sandstone) 

 4



occasionally and so I have some knowledge of what goes on”.  However, he could 

not say that he personally had kept E 57/463 under surveillance. (T9)  He said that 

there was a “substantial lack of evidence” on the 2005 Form 5 in comparison with 

that of 2004 and that “it would be very unusual to do metal detecting after doing soil 

sampling and rock chipping the previous year”.  He said “usually metal detecting is 

done first to give an indication of where to soil sample.” (T7)  Mr Delandgrafft said 

that he had “never heard of men being paid money of any description for metal 

detecting …” and that this work “is always done for a percentage of the gold found in 

exchange for information of the location where it is found.” (T7)  Furthermore, he 

said, the “administration/overhead” expenditure of $4,000 claimed by the Defendants 

“is very simplistic and very likely to be wrong if it is proved that the first item of 

their claim is exaggerated or false.”   

  

The Plaintiff also called a Mr Gary Kjellgren who it seems is a sometime resident of 

Sandstone.  To the extent that I allowed that his evidence was admissible, Mr 

Kjellgren told the court that on 22 October 2004, he applied for a Special Prospecting 

Licence (“the SPL”) which in part is within the boundaries of E 57/463.  He said that 

in about December 2004 he telephoned Mr Legendre about the SPL and mentioned to 

him that he thought some of the ground on E 57/463 was “anomalous”. (T11)  He 

said that Mr Voermans and Mr Wasse came to his property in Sandstone in late 

January 2005, and that Mr Voermans told him that he had not been in Sandstone for 

years and had never been on E 57/463.  He said that Mr Voermans asked for 

information about E 57/463 and “what I thought was prospective or what wasn’t..”. 

(T12)  He said that Mr Voermans said that the Defendants had detected the SPL and 

had not found anything.   

 

The Plaintiff did not call any witness who gave direct, or for that matter indirect, 

evidence as regards the Plaintiff’s allegation that no exploration was done on E 

57/463 in the 2005 expenditure year.   
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THE DEFENDANTS’ EVIDENCE 

Mr Voermans is a geologist and one of the holders of E 57/463.  He gave evidence 

that E 57/463 is a “50 square km densely bushed area” in which some areas “are 

amenable to detecting but most of the area is being researched by geologists.” (T19)  

He said work as alleged in the 2005 Form 5 had been carried out on E 57/463.     

 

Petra Wasse is the wife of one of the Defendants.  She told the court that during the 

2005 expenditure year she visited E 57/463 on three occasions, being in April 2004, 

June 2004 and September 2004.  In April and September 2004, she visited E 57/463 

with another prospector, Bozena Pietrella, and during the June visit she was with her 

son “who is just graduating as a geologist”.  Mrs Wasse said she prospected on the 

lease during each of those periods.  She said that she had never seen Mr Delandgrafft 

or Mr Kjellgren on E 57/463.  Ms Pietrella confirmed that she spent two periods 

prospecting on E 57/463 in the 2005 expenditure year, being in April and September 

2004.   

 

STATUTORY AND LEGAL FRAMEWORK 

By section 62 of the Mining Act 1978 (WA) (“the Act”), the holder/s of an 

exploration licence must comply with the expenditure conditions prescribed for that 

licence unless a partial or total exemption is granted.  Regulation 21 of the Mining 

Regulations 1981 (WA) provides that the holder/s of an exploration licence shall 

expend, or cause to be expended, in mining on or in connection with mining on the 

licence a prescribed amount, in this case $20,000, in each year of the term of the 

licence. 

 

Section 98 of the Act provides that an exploration licence may be forfeited for non-

compliance with prescribed expenditure conditions.  In a plaint for forfeiture under s 

98, the onus of proving non-compliance with minimum expenditure conditions is on 

the Plaintiff: Commercial Properties Pty Ltd v Italo Nominees Pty Ltd, unreported, 

FCt of WASC, 16 December 1998.  That onus may be discharged by means of direct 
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evidence proving the non-compliance, or by means of inference drawn from primary 

facts, or by a combination of both.   

 

The evidentiary value of the Form 5 was considered by the Full Court of the Supreme 

Court in Re Heaney ex parte: Flint v Nexus Minerals NL, FCt of SCWA, 26 February 

1997, unreported.  Relevant to this case, at page 5, Kennedy J said: 

 “Once the Form 5 (is) admitted as a statement against interest, the matters in it 

favourable to the respondent’s case (are) also in evidence, and the Magistrate 

(is) entitled to treat the whole of the document as evidence of the truth of its 

contents.”  

 

PLAINTIFF/ DEFENDANTS SUBMISSIONS 

The Plaintiff sought to rely on hearsay evidence as regards an alleged attempt to 

obtain a false document by the Defendants but I had ruled against the admissibility of 

such evidence.  Otherwise the Plaintiff submitted that it was unlikely that anyone 

would pay for metal detecting.  Mr Delandgrafft on behalf of the Plaintiff said that he 

knew nothing about the skills of Mrs Wasse or Ms Pietrella but in any event 

“certainly what is claimed is an overpayment in my opinion well and truly.  40 days 

sounds just too pat.  It’s an easy figure to conjure out of your mind, you know.  It just 

seemed false to me.” (T24)  Furthermore, the Plaintiff submitted, an allowance of 

$240 per day for metal detecting was excessive.  In this context it referred to a 2002 

decision of the Warden’s Court where a daily sum of $120 was allowed for metal 

detecting.  The Plaintiff also submitted that soil samples are taken after detecting so 

there is some indication where it is likely to be profitable to take those soil samples, 

and therefore it was unlikely that metal detecting was done in the 2005 expenditure 

year as soil sampling had been carried out in the 2004 expenditure year.     

      

The Defendants submitted that the expenditure as reflected in the Form 5 was 

incurred in the 2005 expenditure year, and further that $240 per day was an allowable 

expense for metal detecting “according to the Mines Department”. 
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FINDINGS/ CONCLUSION 

Despite carrying the onus to do so, the Plaintiff did not produce any direct or other 

evidence that work had not been carried out on E 57/463 in the 2005 expenditure year 

by the Defendants.  Mr Delandgrafft admitted that he personally had not performed 

any “surveillance” to determine if anyone was carrying out mining or other activities 

on E 57/463 in that year.  Mr Kjellgren did not say whether or not he had not seen 

anyone on E 57/463, and in any event gave no evidence as to how often he was in the 

Sandstone area, the proximity of his holdings (if any) to E 57/463, and whether or not 

he had ever traversed any part of E 57/463.  The Plaintiff produced no evidence as to 

whether there were any signs of mining work having been carried out on the 

tenement during the year in question.   

 

The Defendants largely relied on the contents of the 2005 Form 5 and said that they 

had met the prescribed expenditure conditions in 2005.   

 

There was uncontradicted evidence that E 57/463 is a large tenement which is 

densely vegetated in some areas.  The physical conditions of the tenement would 

make it difficult to determine whether and what work was carried out in the 2005 

expenditure year, or at any time, without some regular inspection of the tenement.  I 

am not persuaded, on the balance of probabilities or at all, that work was not carried 

out on the tenement as stated in the 2005 Form 5.     

 

In my opinion the Plaintiff has not discharged the onus placed on it.  And accordingly 

Plaint 11/045 is dismissed.             
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