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1  The Plaintiff seeks a declaration that a partnership was formed 
between himself and the First Defendant (hereinafter referred to as 
"Pryce") in or about January of 2003 and that the various mining 
equipment and plant supplied by the parties remains their property or has 
become partnership property and, further, a declaration that the 
partnership has been or should be dissolved. 

2  Section 130(1)(g) of the Mining Act 1978 (WA) grants the Warden's 
Court power to make a declaration of any partnership proved to exist 
between any persons, the taking of accounts relating thereto, the 
determination of contributions between the partners therein and the 
settlement of all questions arising in relation thereto. 

3  Section 134(1)(h) grants the power to dissolve mining partnerships 
and the division of the property thereof between the parties entitled 
thereto by either sale, partition or otherwise.  Section 134(5) gives the 
Warden power in relation to all matters relating to any civil proceedings 
under this Act the like powers and authorities as are conferred upon the 
Supreme Court. 

4  Section 7 of the Partnership Act defines "partnership" as follows: 

"(1) Partnership is the relationship which subsists between 
persons carrying on a business in common with a view of 
profit. 

(2) In deciding whether a partnership does or does not exist 
in any particular case the court shall have regard to the 
true contract and intention of the parties as appearing 
from the whole facts of the case." 

5  Section 8: 

"In determining whether a partnership does or does not exist 
regard shall be had to the following rules: 

(1) Joint tenancy, tenancy in common, joint property, 
common property or part ownership does not of itself 
create a partnership as to anything so held or owned 
whether the tenants or owners do or do not share any 
profits made by the use thereof. 
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(2) The sharing of gross returns does not of itself create a 
partnership whether the persons sharing such returns 
have or have not a joint or common right or interest in 
any property from which or from the use of which the 
returns are derived. 

(3) The receipt by a person of a share of the profits of a 
business is prima facie evidence that he is a partner in 
the business but the receipt of such share, or of a 
payment contingent upon or varying with the profits of a 
business, does not of itself make him a partner in the 
business." 

6  The Plaintiff says in or about January 2003 he entered into a 
partnership with Pryce for the purposes of extracting gold ore from 
mining lease 77/450.  He says the agreement, which was old, arose from 
various discussions between he and Pryce.  The Plaintiff says the terms of 
the agreement were that the partnership would be equal and that he and 
Pryce would work the mining lease on a tribute basis with the holders of 
the mining tenement. 

7  The Plaintiff and Pryce would both contribute by way of plant and 
other items to set up the partnership and would thereafter share expenses 
and profits equally.  Further, it is alleged the Plaintiff would contribute 
items of mining equipment to the partnership and explosives to the value 
of $20,000 and that Pryce would contribute mining plant and equipment.  
The Plaintiff was to undertake physical mining of the mining lease for the 
partnership and Pryce was to undertake light duties and attend to the 
administrative requirements. 

8  The Plaintiff says mining commenced in January of 2003 and by 
October of 2003 a parcel of ore was produced by the partnership which 
was crushed and, as a consequence, Pryce paid to the Plaintiff $3000 in 
cash, $47,000 by way of cheque and a gold bar to the value of $28,330.49, 
that being in November of 2003.  No accounts were rendered setting out 
the expenses and distribution of funds received. 

9  In January of 2004 the Plaintiff says he resumed work on the mine 
site and by March of 2005 approximately 500 tonnes of ore was brought 
to the surface with approximate 1000 tonnes still underground.  The 
Plaintiff says in or about March of 2005 he was refused access to the mine 
site by Pryce and thereby the partnership was dissolved. 
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10  From the outset it must be said that the evidence of the Plaintiff was 
imprecise and, frankly, at times vague.  Having seen and heard the 
Plaintiff give evidence, it is apparent that he is a person who could be 
described as naive in the extreme.  The Plaintiff described himself as an 
underground miner whom since 1999 had worked a mining lease 74/450 
known as the Birthday Mine on a tribute basis with a number of other 
persons.  The aforementioned mining lease was registered in the name of 
Robert Fradl and Jagen Pty Ltd. 

11  The Plaintiff gave evidence that prior to the end of 2002 he had 
worked the aforementioned Birthday Mine with a number of other 
persons.  However, at the conclusion of the venture he had purchased 
various plant and equipment, including dongas, pumps, fans and boggers 
at a cost of $30,000. 

12  The Plaintiff said in 2002 he approached Pryce and asked if he was 
interested in operating the Birthday Mine with him on the basis that the 
parties had had a previous long association and at the relevant time were 
on good terms. 

13  The Plaintiff said he and Pryce then met with Robert Fradl in Perth 
with a view to entering into a further tribute arrangement.  However, I 
infer that no agreement was immediately reached but that there were 
further discussions between Fradl and the First Defendant whereby it was 
agreed that a tribute arrangement would be entered into.  The Plaintiff 
says there were discussions between he and Pryce whereby it was agreed 
that the Plaintiff would do the mining and that Pryce would do 
administrative work and it was his presumption that he was part of the 
tribute agreement. 

14  History shows that in fact the Plaintiff was not part of the tribute 
agreement, being exhibit 2, that agreement being between Robert Fradl 
and John Pryce as proprietor of In The Purple Mining Co.  It is common 
ground that there is no such registered business name as In The Purple 
Mining Co and Pryce acknowledges that he is not the sole proprietor of 
any such business. 

15  There is a company registered In The Purple Mining Pty Ltd which 
Pryce was formerly a director of but not at the relevant time, his son 
Matthew Pryce being the sole director for the period 2002 to 2005.  It is of 
note that Pryce signed the tribute agreement with Fradl on 11 February 
2003 and that the company seal for In The Purple Pty Ltd was not affixed 
until some time later. 
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16  In any event, the Plaintiff says that, as a result of his discussions with 
Pryce, he believed that he was part of that agreement and, as a 
consequence of what Pryce had told him, namely, that they were in this 
arrangement on a fifty-fifty basis after deduction of expenses and costs, 
that they were in a partnership. 

17  The Plaintiff said that they both bought equipment and plant to site 
and that each had contributed $20,000 towards expenses.  He said he 
believed $17,000 of his money was used to purchase explosives, albeit 
that the document marked exhibit 11 would indicate an amount of 
$19,382 was paid to Oreco Australia Pty Ltd, an explosives supplier, from 
the Plaintiff's account on 15 January 2003.  The Plaintiff gave evidence 
that he believed that Pryce's $20,000 went towards the supply of diesel 
fuel to be used on the mine site. 

18  The Plaintiff said that mining commenced and an amount of 
1000 tonnes of ore was produced and processed at Kalgoorlie around 
October 2003 and, as a consequence of the processing, he subsequently 
received a cheque for $47,000, cash of $3000 and a gold bar valued at the 
time at $28,330.89.  The Plaintiff said he never received a breakdown of 
the costs associated with production of the ore, nor of the value of the ore 
produced. 

19  The Plaintiff gave evidence that he recommenced work on the mine 
site in January of 2004 and that around that time an underground miner by 
the name of Matthew James was approached to assist in the mining and he 
was to receive an amount of $108,000 per year with the money to be paid 
via In The Purple Pty Ltd. 

20  The Plaintiff says around this time he and Pryce had an argument 
about the Plaintiff's performance and at this time Pryce told the Plaintiff 
that the $47,000 previously paid by cheque was paid for the purchase of 
his equipment.  However, that was disputed by the Plaintiff.  He said he 
left the operation for several weeks and upon his return things had 
returned to normal in their relationship and at this time Pryce 
acknowledged the equipment and plant still remained the Plaintiff's 
property.  However, he said that Pryce was pursuing him to sign a receipt 
for the $47,000 which the Plaintiff said he was reluctant to do, a fact 
acknowledged by Pryce in his evidence. 

21  The Plaintiff said he was eventually persuaded to sign an invoice and 
receipt but that it was his understanding that the documents were for the 
benefit of Pryce primarily for tax purposes.  He stated that the listed items 
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on the invoice were only a small proportion of his equipment and not of 
great worth, certainly not $47,000. 

22  The Plaintiff said in May of 2004 a further dispute arose and at that 
time Pryce advised him that there would not be a fifty-fifty split in the 
profits and that they were no longer partners due to the Plaintiff's 
association with a person by the name of John Strange. 

23  The Plaintiff stated that he and Pryce had purchased a mining 
tenement from Strange and each put $1000 into the purchase but that he 
had subsequently found out that the title to that tenement had been put 
into the name of In The Purple Pty Ltd by Pryce.  He said they also were 
involved in another tenement known as the "Stumpy Doodle" for which 
they both put in $10,000, with that tenement being registered in the name 
of Pryce only. 

24  The Plaintiff said that the parties subsequently had a falling out and 
he was not allowed access to the mine site at the Birthday Mine from 
which I gleaned from the evidence occurred around the end of 2004, 
beginning of 2005. 

25  Under cross-examination the Plaintiff confirmed it was he who had 
introduced Pryce to Robert Fradl, agreeing that he had known Pryce for 
some 20 years and had been well treated by him and had worked for him 
in earlier years.  The Plaintiff agreed that after talks between himself, 
Pryce and Robert Fradl in Perth he presumed he was part of the tribute 
agreement.  He denied working In The Purple Pty Ltd in relation to this 
mining operation, saying he had no involvement with In The Purple Pty 
Ltd. 

26  The Plaintiff agreed that he was told by Pryce early in this venture, 
"Whatever he gets, I get," and that they were in a fifty-fifty partnership.  
The Plaintiff agreed that he had put $20,000 into the venture which was 
primarily used to purchase explosives and that Pryce had put in $20,000 
which was used to purchase diesel.  He denied that the $47,000 cheque 
received from Pryce after the first crushing was to purchase his plant and 
equipment, plus a refund of his money used to purchase the explosives.  
He said the receipt and invoice, being exhibits 4A and B, were signed in 
mid-2004, not 2003, as written on the documents.  The Plaintiff agreed 
that there was no formal partnership agreement in existence. 

27  The second witness for the Plaintiff was David Ferris, a miner by 
occupation who had known both the Plaintiff and Pryce over a period of 
time.  He recalled an occasion in 2003 where he was introduced by the 
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Plaintiff to Pryce as his partner out at the Birthday Mine.  However, with 
regard to that conversation his recollection was generally poor. 

28  The third witness for the Plaintiff was Matthew James who worked 
on the Birthday Mine, as previously mentioned.  He said he was employed 
after the first crushing and that his employment was discussed in the 
presence of both the Plaintiff and Pryce but his payment amount was 
agreed with Pryce only.  James said he was to receive $1000 per week 
with a bonus at the end of the second crushing of $58,000.  He said he 
received pay from In The Purple Pty Ltd and from Pryce by way of 
wages. 

29  James recalled on one occasion the Plaintiff asked Pryce if he could 
have some diesel when on the mine site and Pryce had responded, "You 
don't have to ask.  It's half yours."  He said he was present when the 
Plaintiff and Pryce were discussing the Plaintiff's signing a receipt for the 
$47,000 cheque received and that Pryce had said it was for tax purposes. 

30  The witness Kelly Bray, the Plaintiff's de facto, said she and the 
Plaintiff lived on the mine site for a short while in August of 2003.  She 
said she talked regularly to Pryce about the fact that he and the Plaintiff 
were on a fifty-fifty profit split and that they were in a partnership. 

31  The final witness for the Plaintiff was Strange.  He gave evidence of 
knowing both the Plaintiff and Pryce and that he had allowed those parties 
to prospect his mining tenement at a time when they were working the 
Birthday Mine.  He said that the Plaintiff introduced Pryce to him as his 
partner. 

32  Strange said he received an amount of $2000 for an interest in his 
mining tenement and that he had pegged the tenement in the name of In 
The Purple Pty Ltd at the request of Pryce.  He said that he regularly 
discussed the Birthday Mine with Pryce and that Pryce had told him that 
he and the Plaintiff were fifty-fifty partners, although under 
cross-examination he conceded there was no specific mention of them 
being in a partnership but Pryce rather saying, "Everything we do we do 
together." 

33  The First Defendant, John Pryce, gave evidence of knowing the 
Plaintiff for some 20 years and that he had previously employed the 
Plaintiff by In The Purple Pty Ltd in the mining industry.  Pryce said that 
he could not recall if the Plaintiff was present when he met Robert Fradl 
for the first time, but denied that the Plaintiff had introduced him to Fradl 
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and confirmed that the Plaintiff was not part of the tribute agreement 
between himself, In The Purple Pty Ltd and Fradl. 

34  Pryce said they had commenced mining in 2003 with the mining 
work done by the Plaintiff and another gentleman by the name Pearce.  
Pryce said that he did recall the Plaintiff had a conversation with others 
whilst he was present in which the Plaintiff referred to him as his partner 
and that he had subsequently corrected the Plaintiff after that conversation 
by denying that this was the case. 

35  Pryce said their arrangement was that the Plaintiff would work the 
mine and that, "If a profit was made, we would all get a slice of the cake."  
He agreed that they had both contributed $20,000 initially and said that In 
The Purple Pty Ltd had paid other employees such as Pearce and James 
wages.  He said he had personally paid James's wages on occasions. 

36  Pryce said the first crushing was approximately 1080 tonne of ore 
and that In The Purple Pty Ltd had paid for the cartage, crushing, royalties 
and wages.  He said he had received $72,000 return from the first crushing 
and the Plaintiff had received $78,000.  Pryce said that the $47,000 
cheque paid to the Plaintiff was $30,000 for the Plaintiff's plant and 
equipment contributed as per invoice 4(a) and $17,000 for explosives. 

37  Under cross-examination Pryce said In The Purple Pty Ltd had 
contributed equipment and he was largely managing the operation.  He 
confirmed that the agreement was that the Plaintiff would get more than 
he would or at least half after deduction of expenses.  He agreed the 
Plaintiff had never had any dealings with In The Purple Pty Ltd and that 
he had taken his instructions from the managing director of In The Purple 
Pty Ltd who in fact was his son Matthew Pryce. 

38  Pryce was shown by counsel for the Plaintiff a document titled In 
The Purple Mining Co, being exhibit 12, and it was Pryce's view that this 
entity somewhat bizarrely was one and the same as In The Purple Pty Ltd.  
The name In The Purple Mining Co is not a registered business name. 

39  Pryce agreed he and the Plaintiff both put in $10,000 to acquire the 
Stumpy Doodle tenement and further acknowledged that somehow that 
tenement was registered in his name only.  Pryce agreed that he and the 
Plaintiff had put in $1000 each to acquire an interest in the tenement 
previously pegged by Strange and agreed he had registered that tenement 
in the name of In The Purple Pty Ltd on the basis that he felt the Plaintiff 
had somehow betrayed him. 
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40  When cross-examined regarding the signing of the invoice and 
receipt, being exhibits 4A and B, Pryce said he needed a receipt for 
moneys paid to the Plaintiff but was unable to explain the invoice and the 
purposes for it. 

41  The second defence witness was Matthew Pryce who is the sold 
director of In The Purple Pty Ltd, being so since 1988.  Matthew Pryce 
stated that he had never had any discussions with the Plaintiff about the 
Birthday Mine operation and stated that his company had provided 
finance and equipment for the mining operations to continue.  Matthew 
Pryce conceded under cross-examination that his company had limited 
finances and the majority of finances had come from associated 
companies and from his own resources.  He confirmed that the company 
had received some $400,000 from the first crushing.  He also confirmed 
that he had been involved in the tribute agreement with Fradl via his 
father and he signed the agreement some time in March of 2003. 

42  The witness Evan Spencer gave evidence of having an economics 
degree from which I infer he is qualified to do the books of account for In 
The Purple Pty Ltd.  He gave evidence of producing preliminary accounts 
for the first crushing based on the information supplied to him by Pryce.  
With regard to the accounts, it is fair, in my view, to describe them as 
being unreliable at best and produced for a particular purpose best known 
to Pryce.  When questioned regarding the receipt and the invoice, the 
witness said he had never seen the invoice but had seen the Plaintiff sign 
the receipt.  He said Pryce had asked him to get the receipt from the 
Plaintiff for tax purposes but, frankly, why remains a mystery. 

43  The final defence witness was Lynette Fradl, the widow of Robert 
Fradl.  Mrs Fradl gave evidence of denying there were ever any 
admissions made to her by Pryce of a partnership agreement with the 
Plaintiff. 

44  The defence's submission in this case is simple:  no partnership 
existed between the Plaintiff and Pryce, there was no contribution to 
ongoing costs by the Plaintiff and he was not a party to the original tribute 
agreement. 

45  The Plaintiff says the actions and words of the Plaintiff and of Pryce 
created a partnership. 

46  Section 7(1) of the Partnership Act provides a partnership is the 
relationship between subsists between persons carrying on a business with 
a common view of profit.  Certainly that was the intent of this venture.  
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The Court is to have regard to the true contract and intention of the 
partners appearing from the whole facts. 

47  Section 8(3) of the Partnership Act provides that a receipt by a 
person of a share of the profits of a business is prima facie evidence that 
he is a partner in the business but does not of itself make him a partner.  In 
this case the manner in which the parties have proceeded is, frankly, 
laughable.  They were involved in a high-finance, presumably high-risk, 
operation which has been treated like a project in primary school.  I find 
that, to put it politely, the Plaintiff appears to be a person of limited 
education and naive in his business dealings in the extreme and that 
appears to arise from the fact that he regarded Pryce as an experienced 
operator and somewhat of a father figure and friend.  It is clear from the 
evidence that the Plaintiff was willing and in fact did leave the 
administrative and financial matters to Pryce, he being the miner and 
Pryce being the administrator. 

48  Pryce, on the other hand, from his evidence, whilst not appearing to 
be educated in the strict sense, well understood the mining industry and 
was happy and willing to have the Plaintiff under what I would describe 
as his control.  I find the Plaintiff was until 2002 one of the tribute holders 
to the Birthday Mine and thereby was acquainted with its owner Robert 
Fradl.  I find that it was probable and plausible that it was he who 
introduced his old friend Mr Pryce to Robert Fradl with a view to 
continuing the mining operation.  I find that it was from this point that 
Pryce took control of those negotiations and I am satisfied that Pryce at no 
time advised the Plaintiff that he was not a party to that agreement.  
Frankly, the fact that he is not a signatory to the mining agreement with 
Fradl alters the situation little, in my view. 

49  I am satisfied that Pryce unilaterally involved his son in the 
agreement with Fradl and that this was not the subject of discussion 
between the Plaintiff and Pryce. 

50  I must say the agreement, being exhibit 2, is likewise a mess and 
involves Pryce as sole proprietor of In The Purple Mining Co, a 
non-existent entity of which Pryce was unable to explain the origins, and 
In The Purple Pty Ltd which is not included as a party in the body of the 
agreement. 

51  I find that whilst Pryce would have the Court believe that Matthew 
Pryce, the sole director of In The Purple Pty Ltd, is the driving force of 
that entity and that he takes his instructions from his son, in my view 
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nothing further is from the truth.  He was the one who involved his son's 
company in having its seal affixed to the mining agreement with Fradl, yet 
it is apparent from Matthew Pryce's evidence that he had little 
involvement from the very beginning in this venture. 

52  The evidence before the Court confirms that subsequent to the 
signing of the agreement with Fradl the Plaintiff and Pryce both put in 
$20,000, plus contributed plant and equipment to the venture.  That for an 
individual was no small amount and would have led the Plaintiff, in my 
view, to believe that he was indeed in a partnership arrangement.  This 
belief was reinforced by Pryce by his words and actions in undertaking 
further activities, namely, the joint contribution of $10,000 relating to the 
Stumpy Doodle lease and $1000 each towards the venture with Strange. 

53  It is of note that Pryce's attitude towards these ventures is reflected in 
the fact that, albeit joint contributions were made, the Plaintiff did not end 
up being on the title to neither the Stumpy Doodle mining tenement nor 
the title involving the venture with Strange and as was the case with the 
agreement with Fradl. 

54  As I have previously stated, I find that Pryce effectively manipulated 
the Plaintiff and led him to believe there was indeed a partnership.  When 
asked to explain the nature of their relationship, Pryce's response was that 
the Plaintiff "would get more than me" or at least half after deduction of 
expenses.  If a profit were made, the Plaintiff would get a slice of the 
cake.  On this basis the Plaintiff's return would be left in the benevolent 
hands of Pryce.  His explanation of the agreement is simply implausible 
and, frankly, nonsensical. 

55  The suggestion that somehow they were both going to receive a 
share, unspecified, makes Pryce's suggestion that somehow the entire 
venture was under the control of In The Purple Pty Ltd untenable.  The 
question arises as to what In The Purple Pty Ltd was to get out of the 
venture.  However, given the close relationship of Pryce and In The 
Purple Pty Ltd, one can only speculate on that point. 

56  In all the circumstances I find that by way of his words and actions 
Pryce led the Plaintiff to believe a partnership relationship existed and that 
the relationship was apparent to those with whom they associated.  I am of 
the view that whilst Pryce in his own mind may well have thought he 
could restructure at his whim, it would be improper and unjust for the 
Court to allow the Plaintiff to be deprived of the benefit he and Pryce 
sought to derive from that mining operation. 
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57  I find what would occur (indistinct) of losses not to be significant in 
this case simply on the basis that, frankly, that prospect was simply never 
contemplated as occurring, yet this would not have prevented a 
determination being made that in fact both parties were equally liable for 
losses incurred.  

58  I find that an equal partnership in fact did exist between the parties.  
By reason of the paucity of evidence regarding the equipment contribution 
by each party and given that I find that in the case of Pryce the majority of 
the equipment supplied came from In The Purple Pty Ltd, I make a 
declaration that the various mining plant and equipment supplied by each 
party should remain the sole property of the respective parties. 

<p>59  In my view, the circumstances which have arisen with regard to this 
dispute render it just and equitable that the partnership be dissolved as 
from the filing of these proceedings.  I will hear from the parties as to 
costs and further orders sought. 
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