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PLAINTIFFS APPLICATION FOR COSTS 
 
1  In this matter the Defendants SHADMAR PTY LTD and 

GREGORY PAUL MARTIN seek orders that Plaint No. 7/012 made by 
GRAHAM ALFRED HAWKS and WESTERN RESOURCES AND 
EXPLORATION PTY LTD be dismissed and that the Plaintiff to pay 
defendants costs to be taxed. 

 

2  The matter commenced initially before Warden Calder and 
eventually passed to myself.  On the 31st October 2003 by way of a case 
stated I sought the opinion of the Supreme Court Western Australia in 
respect of the following questions, 

 Does the Warden have jurisdiction to hear and determine the 
Plaintiffs Claim in Action 7/012. 

 Does the Warden have power to grant relief to the Plaintiffs in 
Action 7/012. 

 Does the Warden have power to grant the specific relief sought by 
the Plaintiffs in Action 7/012. 

 
3  The Supreme Court answered each of these questions above in the 

negative. 

 

4  From this decision the Plaintiffs lodged notices of leave to appeal 
and appeal to the High Court of Australia, and the Supreme Court – Court 
of Appeal Western Australia, respectively. 

 

5  Both the High Courts application for leave to appeal and the appeal 
to the Supreme Court, Court of Appeal have now been discontinued.   

6  The defendant now seeks orders that: 

 The Plaintiffs Action Plaint No. 7/012 be dismissed. 
 The Plaintiffs do pay the Defendants costs of the Action 
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7  There is no objection from the Plaintiff that the Plaintiffs Action 
Plaint No. 7/012 be dismissed.  This is the consequence of the decision of 
the Supreme Court on the case stated.  Accordingly Plaint 7/012 is 
dismissed. 

 

8  In respect of the issue of costs, Section 134 (2) of the Mining Act 
1978 provides as follows: 

“The costs of all proceedings in the Wardens Court under this Act shall 
be in the discretion of the Warden and the amount thereof may be 
determined by the Warden or taxed, as the Warden may direct but an 
order for the payment of the costs of another person shall not be made 
against an applicant or a person making an objection unless the Warden 
is satisfied that the application or objection so made was frivolous or 
vexatious.” 
 

9  On the face of it this section appears straight forward and can simply 
be interpreted to mean that in all proceedings in the Wardens Court under 
the Mining Act, at the Wardens discretion, costs can be awarded but they 
shall not be ordered unless the Warden is satisfied that the application or 
objection so made was frivolous or vexatious. 

 

10  Regrettably this section whilst seems so simply has been subject to 
much judicial analysis from Wardens and the Supreme Court many of 
these decisions I have read. 

 

11  In the case CARPE DIEM (W.A.) PTY LTD v. IAN JAMES 
BUCHORN Warden Brown also was required to read the same 
authorities and on doing so stated: 

“Faced with such disparate views on such a fundamental matter I offered 
to reserve a question of law to the Supreme Court, as provided in Section 
146 of the Act.” 
 

12  I feel very much of the same view as Warden Brown. 
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13  These authorities dealt with distinction between Wardens 
“recommendations” and Wardens “final decisions” and the distinction 
between “administrative” or ministerial” decision as distinct from 
“Judicial” decisions.  Wardens in a “Judicial” capacity as distinct from 
“Wardens” in an “administrative capacity”.  The distinction was also 
made between the “Warden”, the “Warden in open court” and the 
“Warden in the Wardens Court”. 

 

14  These distinctions in the authorities I have read, appear to be 
significant to these decisions because they determine whether the 
particular Warden is of the opinion that costs can or can not be awarded. 

 

15  In section 134 (2) the proviso states that “an order for the payment of 
costs shall not be made against an applicant or a person making an 
objection unless the Warden is satisfied that the application or objection 
so made was frivolous or vexatious”.  The Mining Act does not define the 
terms “application or objection” as those terms are used generally 
throughout the Act or specifically as they are used in Section 134 (2).  It 
may well be, as suggested in one of the authorities that all proceedings 
commenced in the Wardens Court are commenced by way of an 
“application” regardless of its nature and that any resistance to that 
application is done so by way of an objection be it an “objection” or a 
“defence”. 

 

16  The above interpretation makes the proviso consistent with the initial 
part of the subsection which provides that the cost of all proceedings in 
the Wardens Court under the Act shall be in the discretion of the 
Warden…..” 

 

17  The result of this interpretation results in the meaning of Section of 
134 (2) to be that “the costs of all proceedings in the Wardens Court under 
the Mining Act shall be in the discretion of the Warden but an order for 
payments of costs shall not be made, unless the Warden is satisfied that 
the proceedings or the objections (or defences) are frivolous or vexatious. 
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18  In this matter I am satisfied that the Plaint was not frivolous or 
vexatious.  The issue was looked at by the Supreme Court in the Case 
Stated and the Supreme Court said that the Warden had no jurisdiction or 
power to deal with the matter.  It is unlikely that a Supreme Court would 
come to that conclusion if the Plaint was frivolous or vexatious.  Also 
having conduct of the matter for some time before it went to the Supreme 
Court on the Case Stated, I am not of the opinion that the Plaint was 
frivolous or vexatious. 

 

19  Accordingly there is no order for costs. 
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