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JURISDICTION      : MINING WARDEN 

 
TITLE OF COURT : OPEN COURT 

 
LOCATION : LEONORA COURT SITTING AT KALGOORLIE 

 
CITATION : WAYNE CRAIG VAN BLITTERSWYK VS 

AUSTWHIM RESOURCES NL 
 

CORAM : SHARRATT M 
 

HEARD : 16 OCTOBER 2003 (LEONORA) 
  3 NOVEMBER 2005 (KALGOORLIE)   

 
DELIVERED :   19 MAY 2006 
 
FILE NO/S :  
PLAINT NO/S :   61-62/023, 63/023, 64/023, 14-22/023 
 
TENEMENT NO/S : MINING LEASES 39/36 AND 39/236 

PROSPECTING LICENCES 39/2636, 39/2645, 
39/2635, 39/2637-2644 
 

BETWEEN : WAYNE CRAIG VAN BLITTERSWYK 
(Plaintiff) 
AND 
AUSTWHIM RESOURCES NL 
(Defendant) 

 
 

 

Catchwords: 

PLAINT FOR FORFEITURE 

Legislation: 

Mining Act 1978 (WA), S 96, S98(4)(a), S98(4)(b) 
Mining Regulations 
Evidence Act 
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Result: Plaints against Mining Leases are dismissed.                                                    
.                   Penalties imposed in lieu of forfeiture of Prospecting Licences. 

 
Representation: 

Counsel: 
Plaintiff : Mrs C A McKenzie 
Defendant : Mr C P Stevenson 

Solicitors: 
Plaintiff : McKenzie Lalor 
Defendant : Mallesons Stephen Jaques 
 

Cases referred to in judgment: 
 
 
THE PROCEEDINGS  
 

1 Plaints for forfeiture and applications for exemption were listed 
before the court on 16 October 2003 for hearing.  On that day I heard 
evidence relevant to the applications for exemption and the plaints for 
forfeiture together but adjourned the plaints until after the Minister’s 
decision on the exemption applications was known, with leave to either 
party to adduce further evidence. 

 
2 Following that hearing I recommended that the Applications for 

Exemption on the Mining Leases be granted and the Applications for 
Exemption on the Prospecting Licences be refused (see Austwhim 
Resources NL v Wayne Craig Van Blitterswyk [2003] WAMW 38).  
The Minister subsequently upheld those recommendations. 

 
3 As the Minister has granted certificates of exemption in regards to 

Mining Leases 39/36 and 39/236, I formally dismiss plaints 61/023 and 
62/023.  The remainder of this decision relates to the Prospecting 
Licences. 

 
4 I heard further evidence and submissions relevant to the plaints on  

3 November 2005. 
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EVIDENCE FOR THE DEFENDANT 
 

5 Ms DeLuca, Chief Exploration Geologist, gave evidence of Placer 
Dome Australia Ltd’s (Placer) restructure but stressed that it was the 
intention of the company to systematically explore for any gold deposits 
within 100 kilometres of the Wallaby Mine so as to extend the life of the 
Wallaby mine and to utilise its gold treatment plant.  As these 
prospecting licences are part of the Mt Morgans project and are 
contiguous with the Granny Smith and other projects, it is her intention 
to identify targets and revert some tenements.  The company has 
expended 2 million dollars on the whole project in 2004 and is likely to 
spend 2 million dollars more in 2005-2006.   

 
6 Money has been spent on drilling programs, the lake rig has been 

utilised.  The plainted tenements have not been paid for and will not be 
unless the plaints are unsuccessful.  She outlined plans for future drilling 
and testing on the project area. 

 
7 Under cross examination she conceded that only 2 of the subject 

tenements were drilled since acquisition and there was a scout program 
performed on the lake.  Most of the expenditure was on regional work 
over the whole project area.  She was of the opinion that the company 
would work the tenements within 4 years or drop them. 

 
THE LEGAL BACKGROUND 
 

8 By S96(2) Mining Act, a warden shall not make an order for 
forfeiture unless satisfied that the requirements of the Mining Act have 
not been complied with in a material respect and that the matter is of 
sufficient gravity to justify the forfeiture of the mining tenement. 

 
9 A warden may by S96(3) as an alternative to making an order for 

forfeiture impose a penalty upon the holder of an amount not exceeding 
$10,000 and an award of the whole or any part of that sum may be 
awarded to the applicant for forfeiture. 

 
10 The plaintiff has an obligation to adduce direct evidence of non-

compliance.  Placed into evidence at the earlier hearing was evidence of 
expenditure on the tenements in the relevant expenditure year and in 
previous years. These were set out in pages 16-20 in my previous 
decision. 
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11 Details of expenditure during the relevant year are set out below;  
 

Tenement Year end 
Minimum  

Expenditure 
Requirement 

Expenditure  
Amount Shortfall 

P39/2635 18/12/2002 $2,400.00 $452.00 $1,948.00 

P39/2636 18/12/2002 $8,000.00 $1,020.00 $6,980.00 

P39/2637 18/12/2002 $8,000.00 $1,020.00 $6,980.00 

P39/2638 18/12/2002 $7,520.00 $974.00 $6,546.00 

P39/2639 18/12/2002 $6,240.00 $821.00 $5,419.00 

P39/2640 18/12/2002 $6,120.00 $815.00 $5,305.00 

P39/2641 18/12/2002 $8,000.00 $1,020.00 $6,980.00 

P39/2642 18/12/2002 $8,000.00 $1,020.00 $6,980.00 

P39/2643 18/12/2002 $7,840.00 $990.00 $6,850.00 

P39/2644 18/12/2002 $7,840.00 $990.00 $6,850.00 

P39/2645 18/12/2002 $7,640.00 $980.00 $6,660.00 

 
12 There has clearly been a non-compliance with expenditure conditions 

and a mere glance at the columns indicates that the failure is in each case 
a serious failure. 

 
IS ‘THE MATTER’ OF SUFFICIENT GRAVITY TO JUSTIFY 
FORFEITURE? 
 

13 In Craig V Spargos Exploration NL unreported, noted at AMPLA 
Bull 73), Warden Reynolds said at p19 (in regard to S98(5)). 

 
 “Subsection 98(5) thus impresses on the warden the necessity of 

considering not only the non-compliance and the facts directly bearing 
upon it, but also the events leading up to the non-compliance, the 
conduct of the parties and the actual and potential consequences of the 
non-compliance and of the forfeiture sought, having regard throughout, 
to the object and policy of the Act.  The whole policy of the Act is that a 
tenement holder unable to explore for or exploit the mineral resources 
of a tenement should give way for some other person to do so.  The Act 
encourages exploration and mining activity and discourages a tenement 
holder from going to sleep on his rights and obligations.” 

 
14 The tenement holders are Austwhim Resources NL (Austwhim) 

however Prospecting Licences 39/2635-2640 were held by Austmin 
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Gold Mines Pty Ltd and Croesus Mining NL up to 06 June 2003 when 
they were transferred to Austwhim. 

 
15 These tenements were selected for divestment in 2002 after Barrick 

and Homestake merged in 2001.  Placer was selected as the preferred 
tenderer.  Negotiations commenced in October 2002 between Placer and 
Barrick   The relevant tenement year ended in October 2002.  Placer was 
not the entity required to expend or cause to be expended money on or in 
connection with mining on each tenement but is now the beneficial 
owner of the plainted tenements. 

 
THE CASE FOR THE DEFENCE 
 

16 The Defendant urges that I approach my analysis of the 
'circumstances of the case' in this way. 

 
17 The plainted tenements were in the process of being sold to Placer 

during the relevant expenditure year.  Because of due diligence processes 
and United States legal requirements the sale took a considerable time. 

 
18 The tenements form part of the Mt Morgans project.  Placer needs 

gold bearing ore from within an economic haulage distance from their 
gold treatment plant and these tenements are within that distance.  Placer 
are proven explorers and miners of gold, with a serious presence in the 
Laverton area. 

 
19 They have spent over 2 million dollars in the Mt Morgans region 

since the hearing in 2003.  That sum is precisely what they had 
promised.  They have not spent a lot of money on the plainted tenements 
but that would be commercially unwise whilst they are under plaint.  

 
THE CASE FOR THE PLAINTIFF 
 

20 Is that I look at the history of the tenements not at their current 
beneficial owner.  The history is one of exemptions.  The ground has not 
been substantially explored.  The focus of the former and current 
tenement holders was obviously elsewhere and there is no guarantee that 
Placer will not sideline these tenements.  The court heard plans about the 
Mt Morgans region but no specific proposals about these plainted 
tenements were proffered and how they fit in to any exploration 
programs was not described.   
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21 Ms McKenzie submits that it is likely Placer or its successor in title 
may apply again for project exemptions and utilise reversion.  The 
expenditure outlined in the region since the first hearing was regional 
expenditure with expenditure 'divvyed up' amongst all their holdings. 

 
22 It is also submitted that the plaints should not be defeated by 

conditional transfer to a big-spending entity and should I sanction that by 
not ordering forfeiture then I would be weakening the self-regulation of 
the objects and principles of the Mining Act by taking away the 
incentive of plainters. 

 
THE ORDER 
 

23 I am satisfied that the objects and principles of the Mining Act will 
be better served by me ordering that a fine be paid rather than an order 
for forfeiture. 

 
24 The beneficial owners are proven explorers and exploiters of the 

mineral resources in the Laverton area.  It is clearly in their interests to 
locate and target gold bearing ore to feed their gold treatment plant. 

 
25 Their bona fides are good.  They have continued to operate in the 

manner that they outlined in court in 2003.  They are as I write 
committed to a timely and systematic approach to exploration.  They are 
more likely to exploit the mineral resources of these tenements than 
anyone else.  It would frustrate the aims and policies of the Mining Act 
to order forfeiture. 

 
26 In the circumstances I shall order a fine.  There has not been much 

money spent on these tenements since the big spends of 1997 and 1998 
but exemptions were lawfully obtained.  I order a fine in each case equal 
to the shortfall in expenditure for the expenditure year and order that it 
be made to Mr Van Blitterswyk; 

 

Tenement Penalty 

P39/2635 $1,948.00 

P39/2636 $6,980.00 

P39/2637 $6,980.00 

P39/2638 $6,546.00 

P39/2639 $5,419.00 

P39/2640 $5,305.00 
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P39/2641 $6,980.00 

P39/2642 $6,980.00 

P39/2643 $6,850.00 

P39/2644 $6,850.00 

P39/2645 $6,660.00 

 
27 I order the sum of $67,498.00 be paid to the plaintiff, Mr Van 

Blitterswyk. 
 


