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CALDER M 

WARDEN'S REPORT AND RECOMMENDATION TO THE MINISTER:  
MINING LEASE APPLICATION 70/1172 BY  

ECLIPSE RESOURCES PTY LTD:  MINING ACT, S 75(5) 

THE PROCEEDINGS 

1  Eclipse Resources Pty Ltd ("the Applicant") has lodged 
application 70/1172 ("MLA70/1172") for the grant of a mining lease in 
the south-west mineral field.  The area of the ground applied for is 85.7 
hectares and is identical to the Lake Clifton town site with the exclusion 
of lot 20 within the town site.  Lot 20 is a lot in respect of which freehold 
title is registered to the Drakesbrook Road Board of Waroona 
(CTV1021F926).  Application M70/1172 was lodged on 17 June 2004.  
On 1 July 2004 an affidavit of Edward John Still was sworn and lodged.  
Mr Still deposed to the effect that the formal requirements of the Mining 
Act (1978) WA ("the Act") and regulations concerning the making of an 
application for the grant of a mining lease had been complied with.  At the 
outset of the hearing of the application before me counsel for the Objector 
said that the objection was not based upon any failure to comply with the 
formal requirements of the legislation and he agreed that the affidavit of 
Mr Still could be tendered in evidence and taken into account by me for 
purposes of my report and recommendation to the Minister. 

2  Two objections were lodged to of MLA70/1172.  Objection 6/045 by 
Mr Michael Jean Dupouy was withdrawn by Mr Dupouy by letter to the 
Warden dated 8 May 2006 and received on 12 May 2006.  Mr Wyatt 
lodged objection 5H/045.  The initial objection was subsequently 
amended.  The stated grounds for objection are, in effect, that for reasons 
that are particularised it is in the public interest that the land to which the 
application relates should not be disturbed and/or the application should 
not be granted.  The Objector particularised the grounds of objection.  The 
particulars are grouped under a number of headings.  Those headings are: 

Impact on (Yalgorup) National Park 

Impact on Native Vegetation 

Impact on Surrounding Area 

Competing Land Use 

Impact on Private Landholders (Including Objector) 
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Inconsistency with Current Planning Strategy of the Shire of 
Waroona 

Exclusion from the Strategic Minerals and Basic Raw Materials 
Resource Policy Areas 

3  A copy of the particulars of the grounds of objection is attached to 
this report and recommendation. 

4  The Objector relies upon the provisions of s 111A of the Act which, 
in subs (1) says: 

"The Minister may … 

(b) refuse an application for a mining tenement, if in respect 
of the whole or any part of the land to which the 
application relates - 

(c) the Minister is satisfied on reasonable grounds in the 
public interest that - 

(i) the land should not be disturbed; or 

(ii) the application should not be granted; 

…" 

THE EVIDENCE 

5  At the commencement of the hearing a number of documents were 
tendered by consent by the parties.  The Applicant tendered a book of 
documents (exhibit 1).  By agreement between the parties the Applicant's 
book of documents was received as the whole of the evidence upon which 
the Applicant seeks to rely in support of its application for grant of the 
tenement subject to the possibility that in response to some of the material 
contained in the documents produced by the Objector that had not 
previously been disclosed to the Applicant, the Applicant may seek to 
introduce more evidence and, further, subject to Ms Nielssen, the author 
of the flora and vegetation assessment included in the Applicant's 
documents, being cross-examined and re-examined. 

6  Counsel for the Objector produced the book of documents in two 
volumes as constituting part of the evidence upon which the Objector 
relied.  Document 10 in volume 1 at pages 160 to 222 is a copy of an 
Environmental Protection Authority ("EPA") guidance for the assessment 
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of environmental facts - separation distance between sensitive land uses.  
That document is described as being "No 3 Draft".  The Applicant’s 
counsel observed that the document is dated June 2004.  He produced a 
similar document of the EPA which, however, is dated June 2005 and at 
the end of the foreword therein it is said that this document supersedes the 
draft version.  Counsel also tendered a document downloaded from the 
EPA Web site entitled "Guidance Statements" in which, on page 3, there 
is the heading "Separation Distances between Industrial and Sensitive 
Land Uses" under which it is stated that that document provides advice on 
the use of generic separation distances (buffers) between industrial and 
sensitive land uses to avoid conflicts between incompatible land uses.  It 
is said that the status of the document is final and that it was released on 
27 June 2005.  By consent, both of those documents were tendered 
(exhibit 3) and it was agreed by the Objector that the June 2005 document 
was the final version of the guidance for assessment of the environmental 
factors and that it replaced the 2004 draft contained within the Objector's 
book of documents. 

7  The Objector also tendered the DOIR quick appraisal that had been 
done in respect of MLA70/1172 (exhibit 4).  A copy of the certificate of 
title, volume 1021, folio 926, being the title for lot 20 registered to 
Drakesbrook Road Board of Waroona and being within the gazetted Lake 
Clifton town site, was produced together with some accompanying maps 
(exhibit 5). 

Evidence on Behalf of the Objector 

8  The Objector, Mr Wyatt, gave evidence in person.  Mr Wyatt and his 
wife are the joint freehold titleholders and occupiers of a block of land 
approximately three hectares in size which adjoins Old Bunbury Road at 
Lake Clifton.  The block is located on the north side of Old Bunbury 
Road.  The northern boundary of the Lake Clifton town site adjoins the 
south side of Old Bunbury Road.  Mr and Mrs Wyatt became the 
registered owners of the land in November 1997.  Their property is zoned 
rural residential.  Mr Wyatt is semi-retired and the land was purchased for 
the purpose of him and his wife building a retirement home in which to 
live.  Mr Wyatt estimates that the current value of their home is between 
$800,000 and around $1,000,000.  The proposed northern boundary of 
MLA70/1172 is approximately 150 metres from the southern boundary of 
the Wyatts' property.  Mr and Mrs Wyatt's home is located approximately 
100 metres away from the southern boundary of their property. 
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9  In his evidence Mr Wyatt said that he believed that any mining 
activities that may take place on the ground applied for would adversely 
affect the value of his property and therefore substantially affect the 
financial situation of himself and his wife.  It is his belief that quarrying of 
limestone would be the type of mining operation undertaken by the 
Applicant if the application is granted and if mining does commence.  He 
is extremely concerned that if any mining is commenced, there should be 
appropriate separation distances between the mining operations and his 
property and other adjoining rural residential properties, many of which 
have established homes upon them.  In that context he has made reference 
to the EPA's Guidance for the Assessment of Environmental Factors – 
Separation Distances between Industrial and Sensitive Land Uses".  In 
addition, reference is made by Mr Wyatt to the Western Australian 
Planning Commission's strategic minerals and basic raw materials 
resource policy areas.  It is said that the policy areas are where the 
Commission has identified strategic mineral resources and basic raw 
materials that should be protected and that such areas are the subject of 
prohibitions on land use and developments that are incompatible with the 
present and future extraction of those resources.  He expressed the view in 
his evidence that if any type of mining operation is established on 
MLA70/1172 there should be a separation distance that is greater than 
150 metres between the boundary of his property and the furthest 
boundary of any buffer zone that may be established on the ground the 
subject of any granted tenement. 

10  In his evidence Mr Wyatt expressed the opinion that mining 
activities would increase noise pollution on his property due to the 
operation of heavy mining equipment and the increase in traffic flow both 
on any mine site and on surrounding roads.  He said that he currently 
enjoys a very low ambient noise level.  He further expressed the opinion 
that mining operations would disturb natural habitats for birds and scare 
them away.  In addition, it is said that mining activities would increase 
dust levels which would cause a significant problem for him in the form 
of pollution of rainwater which is collected from roofs for drinking.  He 
also said that he has problems breathing when there is a high level of dust. 

11  In connection with traffic noise, Mr Wyatt said that vehicle traffic 
connected with mining operations would create safety concerns.  Old 
Coast Road is a major road which runs north-south and is immediately 
adjacent to the westernmost boundary of MLA70/1172 and is a few 
hundred metres to the west of the Wyatt’s residence.  The western end of 
Old Bunbury Road meets Old Coast Road forming a T-junction.  Old 
Coast Road is the continuing road.  Mr Wyatt said that Old Coast Road 
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has a notoriously high accident and death rate due to a combination of the 
speed limit in the area, the narrowness of the road and its winding nature.  
He said that Old Coast Road has difficulties handling its current traffic 
flow and said, in effect, that those difficulties would be greater were there 
to be an increase in traffic on Old Coast Road due to mining operations.  
He describes Old Bunbury Road as a narrow two-lane road which is not 
suitable for high volumes of traffic.   

12  Mr Wyatt also mentioned that the planned construction of the new 
Perth to Bunbury highway is expected to significantly reduce traffic flows 
in both Old Coast Road and Old Bunbury Road.  He draws support for 
that proposition from document 8 in the Objector's book of documents.  
That document is a letter dated 12 June 2006 to Mr Wyatt from Main 
Roads Western Australia in which it is said that traffic volumes on Old 
Coast Road through Lake Clifton are predicted to decrease from the 
current volume of approximately 8000 vehicles a day to approximately 
1000 per day, with much of that expected to be local and tourist traffic.  It 
is also stated in the letter that without the new Perth to Bunbury highway 
traffic volumes through Lake Clifton would have increased to 
approximately 10,000 vehicles per day by 2011.  It is said that, for Old 
Bunbury Road, modelling predicts traffic volumes will decrease from 
approximately 2000 to 1000 vehicles per day.  It is also said in the letter 
that the highway will be completed in 2009.  It is suggested by Mr Wyatt 
in his evidence that additional traffic caused by any mining operations 
would exacerbate the already dangerous present situation and would 
negate some of the benefits that would otherwise be achieved as a result 
of the construction of the new highway.   

13  Another aspect of concern mentioned by Mr Wyatt in his evidence is 
the consumption or contamination of ground water from mining 
operations.  In that regard he refers to document 14 in his book of 
documents entitled "Information Sheet on Ramsar Wetlands".  In that 
information sheet, which is stated therein to have been compiled by the 
Department of Conservation and Land Management ("CALM"), there is 
reference at item 14, "Physical features", to the Yalgorup Lakes in respect 
of which it is said, inter alia, that they are principally supplied by fresh 
ground water and precipitation.  There is a specific reference to 
Lake Clifton, apparently, including it within the description of the 
Yalgorup Lakes.  It is said that Lake Clifton has very extensive areas of 
ground water seepage.  In his evidence Mr Wyatt said that he is worried 
that mining activities may use excess (sic excessive) ground water by 
affecting the ground water level in the area or may pollute the ground 
water which would have an adverse effect on the surrounding 
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environment which relies upon the ground water.  Mr Wyatt expressed 
general concern about the possible environmental impacts of mining 
operations and notes that many other people in the locality have expressed 
similar views to him. 

14  Mr Wyatt said that he personally conducted some research into the 
threatened ecological community Melaleuca huegelii.  His references in 
that regard are documents 11 and 12 in his book of documents; document 
11 is an extract from the CALM Web site entitled "WA's Threatened 
Ecological Communities".  In that document "ecological communities" 
are defined as being "naturally occurring biological assemblages that 
occur in a particular type of habitat, are the sum of species within 
ecosystems and, as a whole, provide many of the processes that support 
specific ecosystems and provide 'ecological services'.  Ecosystems are 
much more than the sum of their part.  The myriad of interactions between 
their component species provides an important third level of biological 
diversity in addition to those of genes and species".  It is later said that "… 
there is currently no legislation covering the conservation of threatened 
ecological communities.  However, some Western Australian threatened 
ecological communities are protected under the Commonwealth 
Environment Protection and Biodiversity Act 1999".  It is noted that the 
EPAct 1986 (WA) provides protection for threatened ecological 
communities from clearing.  The document then says that the Department 
of Environment has been identifying and informally listing threatened 
ecological communities for 10 years.  Document 12 is entitled "List of 
Threatened Ecological Communities on the Department of Conservation 
and Land Management's Threatened Ecological Community (TEC) 
Database endorsed by the Minister for the Environment".  Within that list 
under the column "Community Identifier" at item 62, "Limestone 
Ridges", Melaleuca huegelii is named within the general location of the 
Swan Coastal Plain. 

15  Mr Wyatt expresses concern about the potential impact of mining 
operations on local tuart trees.  He said in his evidence that when 
travelling around the Lake Clifton area he has seen many dead tuart trees.  
He said, however, that he has also observed that on the ground applied for 
in MLA70/1172 there are many tuarts that previously appeared to be dead 
but which have recently recovered dramatically and are now covered in 
leaves.  Mention is made of the Tuart Response Group and document 6 in 
his book of documents is a copy from a CALM Web site which briefly 
describes what the Tuart Response Group is and what it does.  
Document 6 says that the formation of the group was announced by the 
Minister for Environment and Heritage in November 2001.  It says that 
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the group has government agency representation from the departments of 
Conservation and Land Management, Environment, Water Catchment 
Protection, Planning Infrastructure and Agriculture, as well as the 
South-Western Peel Development Commission.  It says that the group 
draws on community input from the Tuart Coalition and the Lake Clifton 
Landcare Group.  It goes on to say: 

"The main work of the Tuart Response Group is to use its 
combined resources and knowledge to – 

i. investigate the hierarchy of causes behind the observed 
decline in tuart;  

ii. devise a Tuart Conservation Strategy; and 

iii. compile educational material for individual landowners 
and the community to combat the decline of tuart trees.  
The Strategy will address your particular concern about 
the loss of tuart, by ensuring its ecological and landscape 
values, outside secured reserves, are protected and 
reflected in State and regional development schemes, 
processes and plans." 

16  In that regard, Mr Wyatt has also included in his book of documents 
(document 7) an email sent to him by a Mr Alex Errington who Mr Wyatt 
describes as a former director of CALM and who he says is currently 
semi-retired and working in a consultancy role.  The email sent by 
Mr Errington is a copy of emails that Mr Errington had previously 
received from a Mr Drew Haswell which had attached to it minutes of a 
Tuart Response Group meeting dated 1 December 2004.  The minutes 
include reference to the Lake Clifton town site.  It is noted in 
Mr Haswell's email that the Tuart Response Group was provided with a 
copy of a Cabinet submission "Proposal for Enhanced Tuart Conservation 
Management" that was signed by the Minister for the Environment on 
8 November 2004 and noted by Cabinet.  It is said in Mr Haswell's email 
that the purpose of the Cabinet submission was to inform Cabinet of the 
launch of the draft Tuart Conservation Management Strategy and to seek 
in-principle approval for the creation of new tuart reserves, the drafting of 
a Tuart Reserves Bill, and the commitment of funds for on-reserve 
conservation works, off-reserve protection and land acquisition of tuart 
woodlands.  Mr Haswell is described in the email as being "Project 
Manager; Policy and Science Adviser, Department of Conservation and 
Land Management". 
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17  In the minutes from meeting number 18 of the Tuart Response Group 
on 1 December 2004 it is noted that Mr Haswell is to brief the Western 
Australian Planning Commission and other organisations on the 
development of the Tuart Conservation Management Strategy and also 
that he is to review government-based mechanisms for monitoring land 
clearings.  It is further noted that the chairman of the group tabled the 
Cabinet submission "Tuart Woodland Conservation and Management" 
and briefed the group on the launch of the government's "Tuart 
Conservation and Management Strategy", its proposal to create nine new 
tuart reserves and its allocation of funds for tuart conservation programs.  
There is no specific mention of Lake Clifton in the minutes.  A copy of 
the Tuart Response Group's "Tuart Conservation and Management 
Strategy" appears at document 9 of the Objector's book of documents. 

18  Mr Wyatt agreed with counsel for the Applicant that he had no 
knowledge of whether or not the government had adopted the strategy 
suggested by the Tuart Response Group.  He later said in his evidence that 
it was his understanding from the email that he had received from 
Mr Haswell on Friday, 9 June 2006 that CALM had recommended to the 
government that the town site be included in the Yalgorup National Park 
(page 73, Objector's book of documents). 

19  At the conclusion of his evidence-in-chief Mr Wyatt said that he 
believed that any mining activity would definitely destroy many tuart 
trees that are hundreds of years old that cannot be replaced quickly. 

20  Mr Wyatt took a number of photographs during the week before the 
hearing on 29 June.  Those photographs were produced in evidence.  They 
are exhibit 7.  The photographs are views of the landscape taken from 
various locations and looking in various directions taken from locations 
that are relatively close to his property.  There are some photographs of 
his home.  What they show, in broad terms, is the attractive and relatively 
isolated and undisturbed bush around his home both on his property and 
adjacent to it. 

21  During cross-examination Mr Wyatt conceded from documents 
shown to him during cross-examination, that from 1991, and as at the time 
when he and his wife purchased their property, the Waroona Shire 
Council had been opposed to the inclusion of the Lake Clifton town site in 
the proposed Yalgorup National Park because the Shire wanted to 
preserve its ability to extract limestone from the town site for its own 
purposes.  He made that concession after having his attention drawn to 
document 5 in his book of documents, namely, an extract from the 
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minutes of an ordinary council meeting of the Waroona Shire of 
23 November 2004 where, in respect of the potential for the Lake Clifton 
town site to be included in the Yalgorup National Park management plan, 
it is noted in the minutes that the matter had been considered by the 
Council at least twice in the previous 10 years and that, on the latest 
occasion, in April 2003, Council had resolved that it did not support the 
inclusion of the town site in the National Park or the sale of the whole 
area as freehold land without consideration having been given to other 
potential uses of the site and, further, that Council may be interested in 
taking on the vesting of a portion of the site to meet future needs for 
limestone for road construction and maintenance.  That appears at page 15 
of the Objector's book of documents. 

22  It is further noted in the same minutes (page 17, Objector's book of 
documents, final paragraph) that it is considered that the Shire should, as 
at 23 November 2004, move away from its previous position and support 
the inclusion of the town site in the National Park.  It is also said in the 
same minute, however, that "While there are limestone reserves with (sic 
within) the town site … it is considered that the Shire should not be 
seeking to clear 'endangered' vegetation … in order to obtain those 
resources.  In considering Council's sustainability obligations, it is 
considered that the greatest community benefit is served in this instance 
by preserving the vegetation on the site.  The most appropriate 
mechanism is within the Yalgorup National Park, which will provide a 
level of protection from mining applications."  The minute goes on to 
recommend that the Council formally object to the application to mine 
limestone from the site.  I note, however, that no objection to 
MLA70/1172 was ever lodged by or on behalf of the Shire.  I also note 
that, after voting, it was resolved simply that the Council make a 
submission to the Department of Industry and Resources ("DOIR") on the 
application for mining to the effect that it be opposed because of the 
ecological significance of the site. 

23  Mr Wyatt said that he had read document 1 in the Applicant's book 
of documents, namely, Ms Nielssen's report entitled "Flora and 
Vegetation Assessment" in respect of MLA70/1172.  At page 8 of her 
report Ms Nielssen states, in describing the "Bushland condition", "The 
bushland across the site has been impacted by multiple disturbance 
factors including logging, grazing, rubbish dumping … and clearing."  
She goes on to note that the presence of weeds is most likely due to 
clearing and grazing of the land in the past.  She also says that a large 
section of the Melaleuca huegelii community along the northern boundary 
of the site has been cleared and possibly quarried in the past.  When asked 



[2006] WAMW 13 
CALDER M 

2006WAMW13.doc   (<CES>) Page 12 

about the presence of weeds, Mr Wyatt conceded that he had no expertise 
in that regard. 

24  During cross-examination Mr Wyatt was referred to parts of the 
Yalgorup National Park Management Plan 1995 to 2005 which is 
document 16 in the Objector's book of documents, volume 2.  He agreed 
that the management plan existed at the time when he and his wife 
purchased the land.  He was referred by counsel to that part of the plan 
which is included on pages 264 to 266 of the Objector's book of 
documents.  On page 265 it is noted that part of the Lake Clifton town site 
may be subject to mining and, on page 266, which is a map, the Lake 
Clifton town site has not been depicted as being either in the National 
Park or as part of the proposed addition to the Yalgorup National Park, 
although at page 265 the Lake Clifton town site is included in a list of 
areas contained in table 2 which is headed "Reserves Which Should be 
Considered for Inclusion in Yalgorup National Park or at Least Managed 
in a Manner Compatible with the Park".  Mr Wyatt's attention was also 
drawn to pages 268 and 269 of the book of documents in which, under the 
heading "Actions", there is no express mention of the Lake Clifton town 
site being included in the Yalgorup National Park.  He conceded that to 
the present time there has been no such inclusion.  He said that it was his 
understanding that the reason for that was because of the presence of the 
freehold title previously referred to of which the Waroona Shire is the 
registered titleholder. 

25  Mr Wyatt expressed the opinion that if mining were allowed to 
proceed, he and his wife could potentially be affected by dust created 
from the mining operations.  He acknowledged, however, that he had 
received from the EPA a letter dated 13 June 2005 (document 5 of the 
Applicant's book of documents), in which letter it is said that the EPA is 
unable to determine a level of environmental assessment until such time 
as Eclipse Resources comes forward with an actual proposal for 
ground-disturbing exploration or mining activities.  Mr Wyatt conceded 
that he did not know what actual mining activities would take place on the 
ground applied for.  He said that he was not aware that any Notice of 
Intention (“NOI”) to mine that Eclipse would be required to be lodged 
with DOIR and would be referred by DIOR to the EPA.  He also said that 
he was unaware that he would be able to make a submission to the EPA 
concerning any NOI lodged by Eclipse if Eclipse succeeded in having the 
tenement granted. 

26  In respect of the view from the Wyatt’s property over the ground 
applied for, Mr Wyatt said that a point on his southern boundary to the 
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east of his residence is the highest point of his property and that he 
believed that from that point one could see approximately 50 metres into 
the Lake Clifton town site area.  He said that from his home he could not 
see into the town site because of vegetation on his property.  

27  Mr Wyatt was referred by counsel for the Applicant to the Peel 
Region Scheme - Strategic Minerals and Basic Raw Materials Resource 
Policy (document 15, Objector's book of documents) and, in particular, to 
page 1 of that document, under the heading "Introduction", at par 1.3 
where it is stated, "The principle purpose of this policy is to ensure 
long-term security of access for minerals and basic raw materials and to 
achieve this through appropriate land use planning and control of 
development."  The scheme is a document prepared by the Western 
Australian Planning Commission and it was published in October 2002.  
His attention was also drawn to par 4.2, under the heading "Objectives", 
where it is said, "To prevent mineral resources and basic raw materials of 
state or regional significance from being sterilised by incompatible 
development and land uses."  I note, however, that par 4.3 says that an 
objective is "To encourage the mining of mineral resources and extraction 
of basic raw materials in accordance with acceptable environmental 
standards."  Paragraph 1.4 says, "This policy … responds to calls from the 
community, industry and government to:  (i) facilitate the extraction of 
resources; and (ii) minimise the impact of extraction on surrounding land 
uses." 

28  Mr Errington was also called as a witness by the Objector.  He is 
currently employed by CALM and is involved in implementation of 
proposals concerning national parks and reserves.  Included in his duties 
in that regard is the Yalgorup National Park.  Mr Errington's original 
involvement in Yalgorup National Park began in the late 1980's.  He has 
more recently been involved in that project since 2003.  He said that it is 
currently proposed that the land to the south and to the east of the Lake 
Clifton town site be included in the National Park, subject, however, to 
Parliament approving the excision of that area of land from State Forest.  
He is aware that the Yalgorup National Park management plan 
(document 16, Objector's book of documents, volume 2) contains a 
statement to the effect that the Lake Clifton town site should be 
considered for inclusion in the National Park.  He said that it was his 
understanding that, as a matter of law, such inclusion could be achieved 
administratively without seeking the approval of Parliament.  He said, 
however, that as a matter of practice, before doing that CALM would 
require that there be consultation with both DOIR and the local Council 
with the consultation being undertaken by either CALM or by the 
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Department for Planning and Infrastructure.  He said that after the 1995 
management plan was published approaches were made, in 1996,  to the 
Shire of Waroona by CALM but that at that time the Shire of Waroona 
did not support inclusion of the town site in the National Park.  He said 
that, in early 2003, CALM was approached by the Department for 
Planning and Infrastructure concerning the future of the town site.  It was 
then CALM's objective that the town site be included in the park and 
CALM again approached the Shire.   

29  Discussions with the Shire took place in 2003 and 2004 and it was 
while those discussions were being undertaken that CALM became aware 
of the lodgment of MLA 70/1172.  He said that in October 2004 the Shire 
finally agreed to support the proposed inclusion in the National Park of 
the Lake Clifton town site.  He said that CALM then wrote to DOIR 
seeking the support of DOIR for inclusion of the town site within the 
National Park.  That letter is document 2(b) in volume 1 of the Objector's 
book of documents.  Mr Errington said that the letter reflects CALM's 
basis for CALM opposing the grant of MLA70/1172.  The letter was 
written by Mr Errington on behalf of the executive director of CALM.  It 
is dated 25 August 2004. 

30  In that letter reference is made to the Yalgorup National Park 
management plan and to the identification therein of the Lake Clifton 
town site as being an area that should be considered for inclusion in the 
Park.  Reference is made to the fact that part of State Forest number 16 
adjoins the eastern and southern boundaries of the town site and that that 
part of the State Forest is also intended to be added to the Park.  It is said 
that the town site and the adjoining State Forest together form one 
contiguous consolidated planned addition and that the inclusion of both 
areas would be in keeping with the management plan objectives of 
improving the manageability of the Park.  Reference is made to the 
Cottesloe Complex-Central and South and it is said that that complex 
currently has only 8.8 per cent of its remaining area in secure reserves and 
that adding the town site to the Park will "… significantly increase that 
percentage …".  It is then said: 

"The area contains the Endangered Ecological Community 
Melaleuca huegelii and Melaleuca systena shrublands on 
limestone ridges, endorsed by the Minister for the Environment.  
It is also known to contain a population of the Priority 4 flora 
species lepidum pseudotasmanicum." 
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31  Reference is then made to ongoing discussions between CALM and 
the Shire of Waroona.  In the penultimate paragraph it is said, "In all the 
circumstances, we strongly recommend that the current application not be 
approved."  That is a reference to MLA70/1172. 

32  Mr Errington said that no written response was received from DOIR 
to the letter of 25 August 2004.  Another letter, dated 14 September 2004, 
was sent to DOIR from CALM concerning application MLA70/1172.  
Mr Errington was not the author of the letter which was signed by a 
Mr Coffey on behalf of the executive director.  Reference is made to the 
letter dated 25 August 2004 and, in broad outline, to the contents of that 
letter.  It is said in the letter of 14 September 2004 that CALM has 
received correspondence from the Department for Planning and 
Infrastructure to DOIR indicating the opposition of the Department for 
Planning and Infrastructure to the grant of the mining lease.  A copy of 
that letter was attached to Mr Coffey's letter.  It is signed by Mr Pride, 
senior project officer, Peel Region Scheme, and addressed to the 
Director-General DOIR.  In the letter of 18 August 2004 it is said that the 
Lake Clifton town site contains valuable vegetation in sound condition, 
including a threatened ecological community ("CLIF02, 03") and has high 
conservation value.  It is said that the town site is identified for Greenbelt 
Rural Living in the Inner Peel Region Structure Plan and that greenbelt 
areas are areas where mining activities would be inappropriate.  It is 
further said that the land falls within Rural 3-Highway Environs land use 
classification in the Coastal and Lakelands Planning Strategy and is also 
identified as an area of particular environmental sensitivity or of high 
conservation value.  Reference is made to the proposal in the Yalgorup 
National Park management plan that the town site should be considered 
for inclusion in the National Park.  The letter then concludes: 

"Given the high conservation value of the land and current 
action to protect its values, the Department for Planning and 
Infrastructure opposes the grant of a mining tenement." 

33  CALM's letter of 14 September 2004 then makes reference to 
opposition to the grant of the tenement from the Lake Clifton Landcare 
Group and the Land Conservation District Committee.  It concludes by 
stating that CALM recommends that the MLA70/1172 be refused in the 
public interest based on extremely high conservation values combined 
with the long-standing commitment to add the area to the Yalgorup 
National Park, community expectations in that regard and the fact that the 
"target mineral" is a readily available bulk commodity. 
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34  During cross-examination, Mr Errington agreed that at any time from 
1995 when the management plan was published the Lake Clifton town site 
could have been included within the National Park by administrative 
action.  He said that the Land Administration Act requires CALM to 
consult with local shires and the practice is that if a shire says that it does 
not agree to the inclusion of land within the National Park, then the 
Department for Planning and Infrastructure will not override that 
objection.  He said it is also his understanding that the Department for 
Planning and Infrastructure will not approve the administrative inclusion 
of land within a national park without the agreement of DOIR.   

35  Mr Errington was referred by counsel for the Objector to a statement 
at page 12 of the minutes of a council meeting of the Shire of Waroona on 
23 November 2004 (document 3(b), Objector's book of documents) in 
which it is said that part of the reason for the request from CALM for the 
town site to be included in the National Park is because of an application 
for a mining tenement in the town site.  Mr Errington said that that 
statement was not true.  He said that CALM had been having discussions 
with the Shire about the inclusion of the town site in the Park before the 
mining application was lodged.  The application was lodged on 17 June 
2004. 

36  In connection with the letter from CALM to DOIR dated 25 August 
2004, Mr Errington said that he did not know where the figure of 
8.8 per cent that he had cited in respect of the Cottesloe Complex came 
from.  He was then referred to the Applicant's documents, document 10, 
"Local Government Biodiversity Planning Guidelines" and to table 15 at 
the end thereof.  In that table the Cottesloe Complex-Central and South 
appears as a vegetation complex in respect of which it is said that the total 
area in "secure tenure" is 3955 hectares and that the percentage of the 
complex remaining of pre-European extent in secure tenure is 
8.7 per cent.  He said that did not know whether or not his figure of 
8.8 per cent in his letter came from that table.   

37  Mr Errington would not agree that inclusion of the approximately 
90 hectares of land the subject of application M70/1172, in the context of 
there being 3955 hectares of the Cottesloe Complex-Central and South in 
secure tenure, was not a "significant increase" in the area of secured 
tenure where the complex was located.  He said that he thought a 
.2 per cent increase, which is about what 90 hectares represents, is 
significant where there is only 8.7 per cent remaining of pre-European 
vegetation of that type.  Mr Errington conceded that he did not know what 
type of mining was proposed by the Applicant, or what area may be 
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cleared for mining.  He said that when drafting the letter of 25 August 
2004 he had been told by CALM scientists that Melaleuca huegelii and 
Melaleuca systena were endangered economic communities.  He said the 
scientist who had informed him of that was Mr English who is referred to 
at page 16 (appendix 1) of document 1 of the Applicant's documents, 
namely, Ms Nielssen's flora and vegetation assessment in respect of 
MLA70/1172.  Appendix 2 of that document is entitled "Definitions of the 
Status of the Threat to Ecological Communities (English and Blyth 1999) 
in Bush Forever (2000)".  There then follows a table consisting of two 
columns, namely, "Category" and "Definition".   

38  He said during cross-examination that he was not aware how much 
of the town site had Melaleuca on it and, in particular, that he was not 
aware that there was a total of only 4.5 hectares of Melaleuca on the Lake 
Clifton town site.  He agreed that the reference in par 5 of the CALM 
letter to DOIR of 25 August 2005 to "Priority 4 flora species" was taken 
from CALM conservation codes for flora in Western Australia and that 
Priority 4 was the lowest of six categories.  That code appears as 
appendix 1 to Ms Nielssen's flora and vegetation assessment.  Priority 4 is 
described as "Rare Taxa which are considered to have been adequately 
surveyed and which, whilst being rare (in Australia), are not currently 
threatened by any identifiable factors.  These taxas require monitoring 
every five to 10 years."  Mr Errington said that he did not know whether 
tuarts are a declared priority species under CALM's conservation code, or 
whether they are listed as a "community".  He said that he was not aware 
how easy it is to propagate tuarts or to propagate lepidum 
pseudotasmanicum. 

Evidence On Behalf of the Applicant 

39  Mr Lawrence Kerr, a director of Eclipse Resources Pty Ltd, gave 
evidence on behalf of the Applicant.  He has been a director of Eclipse for 
just over 12 months and has been engaged as the company's operations 
manager for the last four years.  He said that Eclipse has been involved in 
quarrying limestone and sand at Wanneroo from 1994 to 1998 and at 
Kwinana from 2001 till the present time.  He is employed as Eclipse’s 
operations manager at Kwinana and his function is to oversee the 
extraction of sand and limestone and subsequent backfilling and 
rehabilitation.  He said that geological maps and information available to 
the public through DOIR indicated that it was likely that limestone was 
contained within the ground applied for but that it was not possible from 
such information to ascertain either the quantity or the quality of any 
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limestone that was there.  He said that Eclipse had not done any work on 
the ground applied for and that until work was done on the ground it was 
not possible to know what was there. 

40  The witness said that if the tenement is granted, the first step to be 
taken by Eclipse would be desktop studies of the available information 
followed by some drilling and other investigative exploration.  He said 
that he anticipated that initial drilling would be very broadly spaced - 
maybe on a grid of 100 metres by 100 metres - in order to get some idea 
of the nature and extent of the resource there.  He said that would 
probably only take a couple of days using a rotary air-blast drill rig.  He 
said that Eclipse would most likely use a small rig mounted on the back of 
a utility.  Mr Kerr said that such a drilling operation would have very little 
impact on the ground and that existing tracks and clearings would be 
utilised.  Following drilling, samples would be laboratory tested. 

41  Mr Kerr said that in the general vicinity of Lake Clifton potential 
markets for limestone included agricultural, road-base, cut limestone 
blocks, reconstituted limestone blocks.  He said that if the resource, upon 
analysis, pointed towards a particular market sector, then Eclipse would 
need to do in-fill drilling to firm up the quality and quantity indicators.  If 
good results were then obtained, the company would lodge a mining 
proposal with DOIR.  He said it was not possible to prepare such a 
proposal at this point of time because until the resource quality and 
quantity was identified the nature of the mining operation and its extent 
could not be known.  He said that one reason why Eclipse had not 
provided information to Mr Wyatt in response to his verbal requests for 
information concerning what plans Eclipse had in respect of the ground 
applied for was that Eclipse simply did not know whether there was a 
mineable resource and therefore, at the time of the requests and up to the 
present time, there was no proposal to do anything in particular. 

42  Georgina Nielssen was called as a witness for the Applicant.  
Ms Nielssen is a relevantly qualified horticultural scientist with 
considerable experience in environmental practice and related research.  
Her curriculum vitae (document 4, Applicant's book of documents) states 
that she has been involved in preparing management and rehabilitation 
plans, water quality sampling and analysis, vegetation and flora surveys 
and environmental management and assessment.  It also states that she has 
conducted key research into native plant propagation and establishment.  
Her qualifications and experience as particularised in her CV and during 
her oral evidence were not challenged and I accept the evidence in that 
regard as being true. 
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43  I find that Ms Nielssen visited the ground applied for on 
three occasions in September and October 2005 after having undertaken 
desk studies in order to familiarise herself with the locality and relevant 
environmental aspects of the ground applied for.  Those aspects included 
soils, vegetation, floristic community types, threatened ecological 
communities, declared rare flora and priority listed flora species.  From 
her desk studies she ascertained that three floristic community types had 
been identified as occurring on the ground applied for, namely, southern 
Eucalyptus gomphocephala-Agonis flexuosa woodlands, Melaleuca 
huegelii-Melaleuca systena shrublands on limestone ridges, Spearwood 
Banksia attenuata or Banksia attenuata-Eucalyptus woodlands.  She said 
that Melaleuca huegelii-Melaleuca systena shrublands on limestone ridges 
had been listed in previous studies as an endangered ecological 
community with CALM but had not been listed under the Commonwealth 
Environment Protection and Biodiversity Conservation Act 1999.  She 
ascertained in the course of her desk studies that there are possibly five 
priority taxa that may be present the subject ground.  Those taxa include 
lepidum pseudotasmanicum.  Lepidum pseudotasmanicum is a Priority 4 
species.  When she visited the site, she did not locate any of that species.  
She did, however, find another Priority 4 species, namely, Grevillea 
thelmanniana, which had not previously been recorded as being present on 
the site. 

44  In her assessment Ms Nielssen said that three vegetation units were 
defined and mapped on the ground applied for.  The largest of those units 
is Eucalyptus gomphocelala (tuart) and Agonis flexuosa (peppermint) 
woodland which covers 7.6 hectares.  She said that the smallest of the 
three vegetation units is that composed of Dryandra sessilis, Melaleuca 
huegelii, subspecies huegelii which occurs in two separate locations along 
the northern boundary, one covered 0.4 hectares and the other covers 
4.1 hectares. 

45  In her written assessment, Ms Nielssen describes the bushland 
condition (page 8) as having, across the site, been impacted by multiple 
disturbance factors, including logging, grazing, rubbish dumping and 
clearing.  She said there was evidence of an old town site in the presence 
of abandoned fencing and a raised bund that ran across the site that most 
likely would have been either a road or railway line.  She said there were 
large sections of the site, especially in the tuart-peppermint woodland 
where Eucalyptus was either missing, dying or in very poor health.  
Weeds predominate in the understorey across the site.  As a consequence, 
there is a limited herbaceous layer of native species.  She suggested that 
the presence of weeds is most likely due to clearing and grazing of the 
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land in the past.  It is said that a large section of the Melaleuca 
huegelii-Melaleuca systena community along the northern boundary has 
been cleared.  It is not in dispute that there is a large cleared and 
compacted area about midway along the northern boundary of the Lake 
Clifton town site. 

46  Ms Nielssen noted that three vegetation communities have been 
recorded in earlier studies, being shrubland of Dryandra sessilis, 
Melaleuca huegelii over Hibbertia hypericoides and weed species, 
Eucalyptus gomphocelala and Agonis flexuosa woodland over Hibbertia 
hypericoides, Acacia pulchella and weed species and, thirdly, Eucalyptus 
marginata and Banksia attenuata woodland over Hibbertia hypericoides, 
Acacia pulchella and weed species.  Ms Nielssen noted that distinct 
boundaries were obvious between the vegetation communities and 
expressed the opinion that that was due to changing soils from occasional 
limestone outcropping to deep sand zones.  She said that the 
Melaleuca huegelii-Macerosa shrubland of limestone ridges is considered 
to be an endangered community by CALM but that it is not listed under 
the Commonwealth Environment Protection and Biodiversity 
Conservation Act 1999. 

47  In concluding her written assessment, Ms Nielssen recommended 
that if a licence for an extractive industry was granted on the site, 
unnecessary clearing of vegetation beyond that which is strictly required 
should be avoided, clearing and site layout design should ensure 
minimisation of edge effects and should, where possible, utilise areas that 
are already cleared or degraded.  She further recommended that topsoil, 
logs and plant material cleared from the site should be directly replaced 
elsewhere on the site in disturbed areas or, if that was not possible, 
stockpiled and used for rehabilitation on the site within a year.  She said 
that the site should be rehabilitated using species listed for each 
community in the appendix to her report.  The appendix lists plants from 
approximately 80 separate families and includes tuarts, peppermint and 
Melaleuca huegelii. 

48  During her evidence-in-chief Ms Nielssen expressed the opinion that 
although the Lake Clifton town site is higher than Lake Clifton (which is 
about 800 metres from the western boundary of the town site), there 
would be no surface water flowing from the town site into Lake Clifton 
and there were no drainage channels or creeks which led directly from the 
town site to the lake. 



[2006] WAMW 13 
CALDER M 

2006WAMW13.doc   (<CES>) Page 21 

49  Concerning tuart trees, she said that they are not Declared Rare Flora 
and they do not have any priority listing by CALM. 

50  At pages 80 and 81 of the Objector's document are maps and charts 
which purport to show the extent, density and condition of tuart 
woodlands over a very large area which includes the Lake Clifton town 
site.  Ms Nielssen said that that material indicates that the canopy cover of 
the Lake Clifton town site is between 20 and 39 per cent (it being difficult 
to interpret the colours on the legend) but that in her opinion the density 
of the tuart in those areas is not within, and is not as high as, that range.  
She said that from her observations on the ground she estimated that 
90 per cent of the canopy cover is made up of peppermint trees and not 
tuart.  She said that she had observed when on the site, which included a 
visit on the day before she gave her evidence, that what tuarts there on the 
town site are degraded in that the higher branches in a lot of the tuart trees 
are dead and a lot of the larger trees are dead.  She also expressed the 
view, based on her visits to the site, that the area had been logged in the 
past.  What she had observed which led her to that conclusion is the 
presence of very few jarrah trees, although there are some on the eastern 
boundary, the presence of large tree stumps and the general absence of 
very large trees.  In his statement of evidence Mr Wyatt had expressed the 
view (par 51) that there are some tuarts that are probably 100 years old.  
She agreed with that but said that there were not many of them, perhaps 
10 per cent.  She observed that there are a lot of tuart trees that have 
resprouted from stumps.  She said that they are very easily propagated. 

51  In cross-examination Ms Nielssen said that she had been involved in 
the past in mine site rehabilitation after mining had concluded.  She said 
that she had past experience in the propagation of Melaleuca huegelii and 
Grevillea thelmanniana and tuart trees.  She said that Melaleuca huegelii 
is quite common across a wide range of areas all the way up to Wanneroo.  
She said, however, that she had not done any mining rehabilitation with 
Melaleuca huegelii but that she had been involved in the past in 
propagation of tuart at a rehabilitated tip site. 

52  I am satisfied that Ms Nielssen has done a thorough and competent 
assessment of the flora and vegetation on the ground applied for. 

SUBMISSIONS 

53  In opening the Objector's case in this matter Mr Vaughan made 
general submissions which he expressly relies upon in his closing 
submissions.  In those opening submissions he said that the objection 
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relies upon s111A (1) (b), (c) (i) and (ii) and that the relevant public 
interest is evidenced by the opposition to mining by various levels of 
government and community organisation – in particular their expression 
of support for inclusions of the ground applied for in the Yalgorup 
National Park for environmental and conservation reasons.  It is also said 
that there is a public interest in the protection of private interest of 
adjacent landholders. 

54  In his closing submissions counsel referred to opposition to the grant 
of MLA70/1172 which he submits is evidenced by a number of 
documents that are before me.  It is said that CALM has expressed 
opposition, as evidenced in pages 3 to 6 of the Objector's book of 
documents, together with the evidence of Mr Harrington.  It is said that 
the opposition to the grant of the tenement by the Department for 
Planning and Infrastructure is evidenced at page 7 of the Objector's book 
of documents, that that of the Lake Clifton Landcare Group appears at 
pages 8 and 9 of the Objector's book of documents and that the Land 
Conservation District Committee's opposition is evidenced at pages 10 to 
11 of the Objector's book of documents.  He has also noted that the Shire 
of Waroona now opposes the grant of the tenement and that its opposition 
is recorded at pages 12 to 14 of the Objector's book of documents. 

55  It is submitted that the opposition of those entities is based on the 
environmental and conservation value of the town site area.  In regard to 
the environmental and conservation value of the town site area, reference 
is made to the Nielssen report at page 7, together with cross-examination 
of Ms Nielssen which establishes that the area is predominantly 
comprised of tuart and peppermint woodland which is either in good or 
very good condition according to a recognised scale for the assessment of 
vegetation condition.  It is said that this means that while there are signs 
of disturbance, even in the good (as opposed to the very good) areas, the 
whole town site area retains a basic vegetation structure or the ability for 
it to be regenerated.   

56  It is also submitted that the ground applied for contains Melaleuca 
huegelii shrublands that are listed by CALM as an endangered ecological 
community that is under pressure due to limestone extraction on ridges 
where limestone is exposed.  It is said that this community is not 
sufficiently protected in CALM's conservation estate.  Reference is made 
to two priority 4 flora species that are to be found upon the ground applied 
for.  These are lepidum pseudotasmanicum and grevillea thelmanniana.  
The former had been previously located, although not by Ms Nielssen.  
However, she acknowledged that its presence had been discovered.  The 
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second had not previously been identified as occurring on the ground 
applied for but was found by Ms Nielssen during her site inspection. 

57  The Objector argues that as the town site is connected to other areas 
in the conservation estate, being bordered to the south and the east by 
state forest and being adjacent to the Yalgorup National Park, the granting 
of a mining lease would be inconsistent with recommendations that the 
town site be left undeveloped and incorporated into the Yalgorup National 
Park.  It is said that grant of the tenement would also be "consistent” (sic 
inconsistent) with the Tuart Response Group's proposition that the town 
site area be included in one of nine tuart conservation reserves that it 
recommends should be created. 

58  In relation to the carrying out of potential mining activities on the 
ground applied for, it is noted that the boundary of the town site is well 
inside the EPA's recommended separation distances between industrial 
and sensitive land uses where the mining involves sand and limestone 
extraction, as is anticipated if the tenement is granted.  It is also submitted 
that mining activities will have an impact on private landholders whose 
homes are located less than 500 metres from the town site, including 
increased noise and dust levels, increased traffic flow, increase ground 
water usage and loss of enjoyment of rural residential lifestyle. 

59  It is submitted that it is not a role for the Warden to endeavour to 
determine what degree of conservation value should be attributed to the 
town site.  It is submitted that it is sufficient for purposes of determining 
public interest that the town site is regarded as being of a high 
conservation value by various government departments, authorities and 
community organisations and that their views are properly based.  It is 
said that the community in general has an expectation that the town site 
should be conserved. 

60  Counsel argues that the Applicant has not pointed to any public 
interest in the grant of the tenement save and except for the general public 
interest in the grant of any mining tenement.  It is noted that the Applicant 
has not conducted any exploration over the ground applied for and does 
not know whether or not there is a commercial resource of limestone 
there. 

61  It is said that the evidence of Mr Harrington establishes that it is only 
the mining lease application and the absence of any consent of DOIR to 
the inclusion of the town site in the Yalgorup National Park that remained 
as hurdles to the inclusion of the town site in the national park.  In that 



[2006] WAMW 13 
CALDER M 

2006WAMW13.doc   (<CES>) Page 24 

context it is submitted that the grant of the tenement would have the effect 
of quarantining the town site from inclusion in the park for at least the 
initial term of grant of the mining lease. 

62  The outcome to the application, the Objector says, is that it should be 
refused in the public interest so that the town site may be included within 
the Yalgorup National Park.  It is said that if the area is included in the 
national park, then any subsequent application for a tenement would be 
dealt with in accordance with Div 3 of the Act - I presume what is in fact 
meant to be referred to is Div 2 of Pt III of the Act which deals with 
applications for grant of mining tenements on, inter alia, national parks.  
It is submitted that if the Minister does grant the tenement, then conditions 
should be imposed sufficient to protect the endangered ecological 
communities, the tuart woodlands, the use and enjoyment of rural and 
residential properties.  It is submitted that, in particular, an appropriate 
design should be put in place between the boundaries of the adjoining 
rural residential properties and any mining activities. 

The Applicant's Submissions 

63  Counsel for the Applicant begins by noting that the objection is 
limited to the application of s 111A of the Act - that in the public interest 
the application should not be granted.  Reference is made to the meaning 
of "public interest" as expressed in Sinclair v Mining Warden at 
Maryborough (1975) 132 CLR 473 at 487 which was referred to in 
Re Heaney; Ex parte Serpentine-Jarrahdale Ratepayers and Residents 
Association (Inc) (1997) 18 WAR 320 at 324.   

64  It is said that although public interest has a wide meaning, it does not 
include a private interest and it is submitted that some of the matters 
raised in the objection raised matters of private rather than public interest.  
Counsel refers to the provisions of par 111A(1)(c) wherein it is said that 
the Minister must be satisfied on "reasonable" grounds that is in the public 
interest that the application should not be granted or the land not 
disturbed.  The Objector acknowledged that the scheme of the Mining Act 
and Regulations requires the achievement of a balance of potentially 
competing interests and it is said that the Western Australian Planning 
Commission also recognises that that is the case.   

65  Reference is made to the Objector's document 15 at page 240.  
Reference is also made to the evidence of Mr Errington (T day 2, page 19, 
line 42) where he said that he agreed that there was a balancing mining 
and environmental interests that was necessary.  It is said that part of the 
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by which the balancing of competing interests is achieved is through 
specific provisions of the Mining Act such as s 29 concerning private land 
and s 123 which deals with compensation and by those provisions which 
allow the imposition of conditions upon the grant of a tenement which, 
inter alia, include obtaining approval for certain activities.  Another 
means is through the interaction of statutes such as the Environmental 
Protection Act with the mining legislation. 

66  It is observed by counsel that although CALM, the Department for 
Planning and Infrastructure, the Lake Clifton Landcare Group, the Land 
Conservation District Committee and the Shire of Waroona have each 
expressed opposition to the grant of the tenement, none have lodged a 
formal objection under the Act and that, in any event, the reasons for their 
opposition to the grant of the tenement are, in essence, embraced by the 
grounds of objection raised by Mr Wyatt.  None of those entities have 
presented any evidence in support of their opposition, nor have any 
representatives of those entities, except Mr Errington to a limited degree, 
been cross-examined about any of the matters that form the basis of their 
opposition.  The position adopted by the Objector is, however, that as the 
"informal" objections have effectively been raised by Mr Wyatt's 
objection and as the Minister would, in any event, have before him those 
informal objections in the course of considering his final determination of 
the application, it is appropriate for the Objector to address those matters. 

67  Concerning the evidence of Mr Wyatt, counsel observes that he is 
not an expert in respect of any of the matters upon which the opposition of 
the abovementioned entities was based and that insofar as he adopted the 
views and opinions as expressed of those entities, he was in fact merely 
expressing his own beliefs based upon what he had been told or had read.  
It is also submitted that his evidence as to possible consequences of the 
grant of the tenement and the undertaking thereon of any mining activities 
was entirely speculative given that it is not known whether any mining 
will take place at all or, if so, the extent of the resource that would be 
mined or its location within the tenement. 

68  By way of general comment in respect of the evidence of 
Mr Errington, the Applicant notes that he said that in relation to the 
ground applied for there was no need for the ground to be the subject of 
any Bill before Parliament for it to be added to the national park and that 
that could be done by inter-departmental administrative means after 
consultation between the Shire and DOIR.  Mr Errington said that the 
Shire had been consulted on a number of occasions since 1996 but DOIR 
had never been consulted until August 2004, shortly after and, it is 
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submitted, in direct response to, MLA70/1172 being lodged.  Counsel 
pointed out that Mr Errington was also relying, in respect of his evidence 
concerning the vegetation that is present that is present on the ground 
applied for, upon material that had been sourced from other persons and 
that he is not an expert in relation to any of those matters. 

69  Concerning the report and the evidence of Ms Nielssen, counsel 
submits that she is amply qualified to give evidence as an expert.  Counsel 
referred to various aspects of her evidence related to the Cottesloe 
Complex-Central and South vegetation to the relevant endangered 
ecological communities, to the absence of classification of the ground 
applied for as a Ramsar wetland and the absence of any drainage lines 
from the site to Lake Clifton and to the rehabilitation measures that could 
be undertaken if mining operations do take place.  It is submitted that her 
evidence should be accepted in preference to the untested material 
contained in the informal objections and in the non-expert evidence of 
Mr Wyatt. 

70  Counsel then directed his submissions to specific aspects of the 
evidence.  Concerning the inclusion of the Lake Clifton town site within 
the Yalgorup National Park, it is noted that CALM has had at least 
11 years to have the ground applied for included in the Yalgorup National 
Park but has not done so.  It is said that the Yalgorup National Park 
management plan that was tendered in evidence and which has been in 
existence since 1995 does not have the town site as one of the proposed 
addition areas to the park and does not refer to the town site in the list of 
proposed actions in connection with the park.  It is noted that the plan in 
fact specifically acknowledges that part of the town site may be subject to 
mining and, in that context, that it could possibly be included in the 
national park after rehabilitation. 

71  In respect of the objection related to the presence of Tuart trees, the 
Applicant says that they are not declared rare and not priority listed flora, 
that the on-ground research of Nielssen has demonstrated that the 
percentage of tuart trees on the ground applied for is significantly less 
than as assessed from aerial photographs adopted by the Tuart Response 
Group and that the general quality of the vegetation, based upon the 
observations of Nielssen, is of significantly lesser quality than that 
adopted by the Tuart Response Group.  It is commented that the draft 
Tuart Conservation and Management Strategy which was prepared in 
December 2004 has not been accepted or released as final by the 
government and, in any event, does not contain any action plan to include 
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the Lake Clifton town site into any reserve or other protected 
environment. 

72  The Applicant says that the evidence of Ms Nielssen demonstrates 
that 40.8 per cent of the Cottesloe Vegetation Complex still remains and 
that even if the subject land is included in what is described as "secure 
tenure", the increase in the total size of the secure tenure contained 
Cottesloe Vegetation Complex would be a mere 0.2 per cent.  As to the 
Melaleuca Community and the objection related thereto, the Applicant 
concedes that the Community is an endangered ecological Community but 
says that the investigations on the ground conducted by Ms Nielssen show 
that within the ground applied for there are, in two areas, in total, 
4.5 hectares out of 85.7 hectares applied for.  It is said that DOIR standard 
conditions will provide adequate protection for those two areas. 

73  In respect of priority 4 flora species, the Applicant notes that the 
species referred to in the objection was not seen by Ms Nielssen (who 
conceded that it could be there despite her having not seen it) but that she 
located another priority 4 species that had not previously been mentioned 
in reports that were referred to.  Ms Nielssen said, however, that the 
species that she had found was easily propagated and could be readily 
rehabilitated.  It is said that, again, DOIR standard conditions would 
adequately cater for the conservation and re-establishment of the 
priority 4 species. 

74  Concerning ground water run-off and the suggested disturbance of 
underground water, the Applicant says that Ms Nielssen's evidence 
indicates that there is little, if any, natural drainage from the ground 
applied for into Lake Clifton and that there is nothing to indicate that 
anything likely to be done by Eclipse will either create any such run-off of 
surface water or interfere with the underground water.  It is noted that, in 
any event, it is likely that there will be an EPA assessment of any 
proposed mining and that such an assessment would deal with such issues 
and, if necessary, appropriate conditions could be imposed on the grant of 
any tenement. 

75  As to the impact on private landholders, the Applicant submits that 
those aspects of the objection are essentially private interests and could 
not attract the provisions of s 111A.  As to the alleged impacts, it is said 
that it has not been established by the evidence that any activities, 
particularly exploration activities, on the ground applied for would have 
any impact on the value of the Objector's or other nearby properties, that it 
cannot be said what, if any, noise levels would be created and that that is 
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something which, in any event, EPA and DOIR conditions would address.  
It is said that mining-related traffic need not use Old Bunbury Road as 
Old Coast Road could be easily accessed from the ground applied for.  It 
is submitted, in general terms, that many of the alleged impacts are, and 
must necessarily be, speculative because it is not known and cannot be 
known whether any mining activities apart from exploration will be 
conducted on the ground applied for until a viable deposit is discovered. 

76  The Applicant notes that the Shire of Waroona has, at different 
times, adopted a different approach to the possibility of a mining tenement 
being granted and consequential activities thereon.  It is noted in 
particular that after April 2003 the Council had indicated an intention to 
preserve the limestone resource and had even indicated an interest in 
obtaining the site for itself for purposes of use of the limestone in 
connection with road construction and maintenance.  It is noted that up to 
November 2004 the Shire did not support the inclusion of the ground 
applied for in the Yalgorup National Park because of the presence of the 
limestone and its potential use by the Shire, whereas, following the 
application of Eclipse, that position changed.   

CONCLUSIONS 

 

77  Although the Objector objects that CALM, the Department for 
Planning and Infrastructure, the Lake Clifton Landcare Group, the Land 
Conservation District Committee and the Shire of Waroona all oppose the 
grant of the tenement applied for, it is, in my opinion, significant that 
none of those organisations has formally objected to the application.  All 
of them are aware of the application and there is a common understanding 
that if any mining ever occurs, it will be to recover limestone from the 
site.  I do not draw any inference as to why none of those organisations 
did not lodge an objection or seek to appear at the hearing of the 
application.   

78  One effect of their not having done so is, however, that the position 
of such organisations has been presented in an indirect way by means of 
the documentary material produced in the Objector's book of documents.  
That material has not been presented (other than in part through 
Mr Errington) through persons who have been able to present the views of 
their respective organisations as at the date of the hearing and who have 
been cross-examined by the Applicant's counsel and the material itself has 
not been presented as confirming in every detail that the information and 



[2006] WAMW 13 
CALDER M 

2006WAMW13.doc   (<CES>) Page 29 

views expressed therein have remained unaltered since publication.  That 
is not to say, however, that it should be given no or necessarily little 
weight.  Its manner of presentation is a factor to be considered in 
assessing its weight. 

79  It is also significant that for many years now no steps have been 
taken by those organisations that have the power and the capacity to do so 
to go beyond expressions of concern about the environmental and 
planning and other issues that have been identified in the tendered 
material and to progress those concerns into securing the environmental 
integrity of the ground applied for.  Even after MLA70/172 was lodged, 
very little has been done or attempted in that regard. 

80  Both the Applicant and the Objector have a common difficulty in 
arguing their respective positions.  The Applicant cannot say whether it 
will ever commence mining operations simply because only after 
adequate exploration is undertaken will it know whether there is a 
limestone deposit of sufficient size and quality to justify commencement 
of extractive mining operations.  The economic viability of any such 
mining operations will also be dependent upon the marketability of the 
extracted ore for the potential particular uses of the material at the 
relevant time.  From the Objector's point of view, the lack of knowledge 
of the type of mining activities that will be undertaken, if any, and of the 
location of the extraction site or sites and of infrastructure on the ground 
applied for makes it difficult to identify potential impacts or to identify 
relevant conditions that ought be imposed. 

81  Concerning s 111A of the Act, the element of reasonableness that 
par 111A(1)(c) introduces reflects an intention to balance competing 
interests without starting from a position where one particular competing 
interest will, prima facie, necessarily have precedence over any other.  
The application of s 111A must be considered in the context that some 
interests that are in competition with mining interests are also protected or 
otherwise dealt with by other provisions of the Mining Act and by other 
legislation - in particular the Environmental Protection Act.  The standard 
conditions that DOIR applies to the grant of mining tenements materially 
reflect the existence of other competing interests and the objectives of 
other relevant legislation. 

82  It is open to the Minister, in a consideration by the Minister of an 
application for the grant of a tenement, to give all of those organisations 
who have expressed opposition to the grant of MLA70/1172 an 
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opportunity to present information and submissions for purposes of the 
Minister's determination of the application. 

83  The provisions of s 111A are not intended to be a vehicle for the 
protection and conservation of private interests except to the extent that it 
is in the public interest to do so (Re Heaney; Ex part 
Serpentine-Jarrahdale Ratepayers Association (supra)).  An important, 
but not overriding, aspect of the Objector's evidence related to his 
concerns about the potential impacts of any mining upon the lifestyle of 
himself and his wife and upon the value of their residence.  It was 
correctly accepted by the Objector that that was not a circumstance that 
could attract the operation of s 111A of itself. 

84  I am satisfied that the initial activities of the Applicant, if the 
tenement is granted, will be what may be termed "low-level exploration" - 
principally drilling and sampling.  I accept that, in order to achieve 
minimum disturbance or damage to the ground surface and to vegetation, 
drilling will be conducted with a degree of flexibility in relation to drill 
hole locations and the routes taken by vehicles involved in drilling 
operations.  I am also satisfied that it will take only a few days, using a 
small rig, to carry out the drilling. 

85  I am satisfied that Ms Nielssen's evidence should be accorded 
considerable weight.  It is current, it was essentially uncontradicted and it 
was presented in a rational and balanced manner.  She demonstrated a 
clear understanding of the importance of careful and systematic 
observation of the flora on the ground applied for.  Her examination of the 
flora was more extensive than the previous CALM examination that the 
Objector relies on.  I accept that her assessment of the nature and extent of 
the flora on the ground applied for is comprehensive and accurate and that 
her understanding and explanations of the previously published data is 
correct.  Where there is conflict between her evidence and opinions and 
the evidence and opinions expressed in previously published data, 
preference should be given to her evidence.  For the same reasons, where 
there is a conflict between the evidence of Ms Nielssen and that of 
Mr Wyatt, the Objector, as to the nature, the location of, the condition of, 
the age of and the viability of any vegetation on or near to the ground 
applied for, the factual evidence and opinions of Ms Nielssen should be 
accepted. 

86  In respect of the EPA separation distance guidelines for mining 
operations such as limestone abstraction, I agree with the Applicant that, 
firstly, the guidelines incorporate a discretionary flexibility and, secondly, 
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that it would be possible for a buffer 300 to 500 metres distance from 
Mr Wyatt's residence to be achieved. 

87  The Objector submitted that the Applicant has not pointed to any 
public interest in the grant of the tenement except for the general public 
interest in the grant of any mining tenement.  It is not a prerequisite of 
grant that an applicant must discharge such an onus and I do not 
understand that the Objector was submitting that there was.  I understand 
the submission to arise essentially out of an acceptance that there is a 
balance that must be achieved, if necessary through s 111A, and that if the 
grant of a tenement may have an adverse impact such that the impact is a 
matter of public interest as contemplated by s 111A, then the absence of 
any particular public interest in granting the tenement maybe a factor to 
be taken into account for purposes of s 111A in achieving the appropriate 
balance between competing interests.  In my opinion, that is a correct 
submission but it must be approached and dealt with, in any event, in the 
context that s 111A is a provision, the purpose of which is to enable the 
Minister to ensure that a tenement is not granted rather than being a 
provision that enables one to be granted. 

88  The Objector has submitted that if the application is granted, then 
conditions sufficient to protect the important ecological communities and 
the use and enjoyment of local properties should be imposed.  I agree.  I 
am of the opinion, however, that it is inappropriate for me to suggest any 
such conditions without knowing whether any extractive mining 
operations will take place without knowing what and where and how such 
operations would be carried out.  I am satisfied that the standard 
conditions would be sufficient to deal with many of the concerns raised by 
the Objector and that if the Applicant is successful in this application, in 
the course of obtaining any permission to mine there will be a more 
appropriate opportunity - because by then it will not be speculation - for 
relevant conditions to be added, whether standard or non-standard. 

RECOMMENDATION 

9  I recommend that the Minister grant application for mining 
lease 70/1172. 


