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CALDER M 

THE APPLICATIONS 

1  Section 122A of the Mining Act 1978 (WA) (“the Act”) provides that 
a caveat may be lodged against a mining tenement by a person claiming 
an interest in the tenement.  Pursuant to s 121 of the Act a caveat includes 
an "absolute caveat" that is a caveat that forbids the registration of a 
dealing affecting the tenement.  Section 122D of the Act says, in effect, 
that a dealing affecting the subject matter of an absolute caveat shall not 
be registered under s 103C while a caveat remains in force except with the 
consent of a warden.  Section 122E provides that an absolute caveat 
ceases to have effect, inter alia, upon the expiry of a period of 14 days 
after notification that an application has been made for the registration of 
a dealing affecting the subject mining tenement has been sent by or on 
behalf of the Minister to the caveator unless, within that period, a warden 
otherwise directs. 

2  It is pursuant to the provisions of those sections that I have been 
called upon to give consideration to an application by Elara Mining Ltd 
("Elara") for a direction pursuant to par 122E(1)(c) of the Act in respect of 
two groups of caveats that were registered pursuant to two connected 
agreements dated respectively 10 November 2003 and 15 July 2005.  The 
Caveats are numbered  299H/034-303H/034, 305H/034-370H/034, 
333H/034, 335H/034, 689H/067-696H/067 ("the Caveats")  The 
tenements the subject of the Caveats are M51/235, M51/381, M51/427, 
M51/459, M51/465, M51/643, M51/797, M51/803, E51/615, P51/1925, 
P51/2327 ("the Tenements").  All of the Tenements are the subject of an 
agreement ("the Sale Agreement") between St Barbara Mines Limited 
("St Barbara") and Mercator Gold plc and Mercator Gold Australia Pty 
Ltd (together referred to herein as "Mercator").  I have previously directed 
that the caveats should continue in force and given my consent for 
transfers of the tenements lodged by Mercator being registered.  These are 
my reasons for doing so. 

3  The Sale Agreement is described therein an asset purchase 
agreement and is for the sale of, inter alia, all of the Tenements by 
St Barbara to Mercator together with certain third party agreements and 
joint-venture interests which are described in schedule 2 of the Sale 
Agreement as including the Polelle Farm-In joint-venture agreement 
between Elara and St Barbara.  Caveats numbered from 229H/034 to 
307H/034 were all lodged in November 2003 and, I infer from the limited 
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material that has been placed before me, have not previously ceased to 
have effect. 

4  The material that I have received from the Department of Industry & 
Resources (“Department”) in connection with this matter includes copies 
of agreement 40H/034 dated 10 November 2003 between Elara and 
St Barbara which is described as the Polelle Farm-In joint-venture 
agreement.  I have a copy of a further Polelle Farm-In joint-venture 
agreement between St Barbara and Elara dated 15 July 2005, a copy of the 
Sale Agreement between St Barbara and Mercator dated 28 October 2005, 
together with a copy of what I understand to be a proposed deed of 
assignment and assumption between St Barbara, Mercator and Elara 
amongst the material that I have received.  There is also an unsigned copy 
of a letter dated 8 February 2006 to Elara from, I gather, Freehills 
concerning an “offer to transfer available interest” notice said in the letter 
to have been sent to Elara by St Barbara in December 2005 in connection 
with the Polelle joint venture.  The letter refers to a deed of assignment 
and assumption for the sale of St Barbara's interest in the joint venture to 
Mercator and requests execution of the deed. 

SUBMISSIONS 

5  I have received some brief written submissions from Mr Bajada, 
managing director of Elara, and from Mr Gerus of Blakiston and Crabb, 
solicitors, acting on behalf of Mercator. 

6  The submissions are in the form of letters and contain statements of 
facts upon which both parties rely.  For present purposes only, I proceed 
on the basis that those facts are not in dispute.  

7  On 16 August 2006, Mr Bajada wrote to the Department responding 
to notices that had been sent to Elara by the Department concerning the 
subject Caveats.  The notices are dated 8 and 9 August 2006 and informed 
Elara that an application had been made to register transfers of the 
Tenements from St Barbara to Mercator.  Elara was advised that the 
Caveats would lapse and cease to have effect upon the expiration of 
14 days from the posting of the notice unless otherwise directed by a 
Warden as provided by s 122E(1)(c) of the Act.  The stated purpose of 
Mr Bajada's letter of 16 August 2006 was to seek a direction from the 
Warden pursuant to s 122E(1)(c) of the Act.  Mr Bajada notes in his letter 
the existence of the Elara-St Barbara farm-in joint-venture agreement of 
10 November 2003 which, he says, was later superseded by the agreement 
dated 15 July 2005.  He refers to the entitlement of Elara to lodge caveats 
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over the Tenements the subject of the joint-venture agreement.  He then 
refers to cl 15 of the later agreement which, he says, provides for the 
assignment of interests in the joint venture.  He refers in particular to 
cl 15.9.1 which he says provides, in effect, that St Barbara's interest 
cannot be assigned unless the proposed assignee enters into a deed of 
assignment and assumption with Elara.  Mr Bajada says that no such 
assignment and assumption deed has been signed by the parties.  
Mr Bajada expressly requests that all of the Caveats continue in force and 
that, further or alternatively, each of the transfers which St Barbara wishes 
to have registered be refused registration. 

8  Mr Bajada then sets out four grounds upon which he relies for the 
directions or orders that he has sought.  The first ground is that Elara has a 
right pursuant to the joint-venture agreement to lodge a caveat to protect 
its interests under the joint-venture agreement.  The second ground is that 
cl 15.9.1 of the joint-venture agreement has not been complied with as no 
deed of assignment and assumption has been signed by all parties.  The 
third ground is that if the transfers were to be registered, then St Barbara 
would be in breach of the joint-venture agreement and, fourthly, that to 
allow registration of the transfers in the circumstances would mean that 
St Barbara would benefit from its own breach of the joint-venture 
agreement and Elara would be put in a position of detriment. 

9  By letter of 17 August 2006 to the Warden's Court Officer, Mr Gerus 
states that Mercator, by virtue of the Sale Agreement of 28 October 2005, 
acquired the Tenements the subject of the Caveats and that it had recently 
lodged with the Department stamped tenement transfers in respect of all 
of those Tenements.  He says that Mercator was subsequently advised by 
the Department that Elara had lodged the later in time Caveats after 
lodgment of the tenement transfers by Mercator. 

10  In his letter of 17 August 2006 Mr Gerus requests that if Elara seeks 
a direction under s 122E that its caveats remain in place and/or that the 
transfers be rejected, then Mercator be given an opportunity to make 
submissions. 

11  I subsequently received submissions from both Elara and Mr Gerus.  
The submissions were both dated 22 August 2006.  I understand that a 
copy of the submissions of each party was sent by the Warden's Court 
Officer to the other party.  In his submissions dated 22 August 2006 
Mr Gerus stated that Mercator had no objection to an order being made 
under s 122E that the Caveats of Elara remain in force.  Mercator, 
however, opposes the request made by Mr Bajada that the transfers be 
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refused for registration.  What Mr Bajada was in fact doing was 
requesting that the Warden not give consent, pursuant to s 122E of the 
Act, for the registration of the transfers while the Caveats continued in 
force.   

12  Mr Gerus submitted that there is no basis for the transfers to be 
refused and then set out a number of matters of fact.  He conceded that 
Elara had been entitled to lodge all of the caveats pursuant to the Polelle 
Farm-In joint-venture agreement.  He stated that pursuant to the Sale 
Agreement of 28 October 2005 between St Barbara and Mercator, in cl 9, 
Mercator had assumed all of the obligations of St Barbara under the 
Polelle agreement.  He referred to the listing, in schedule 2 of the Sale 
Agreement, of the Polelle agreement and its description as a third party 
agreement for purposes of cl 9.  He noted that, consistently with cl 15 of 
the Polelle agreement, cl 9 of the Sale Agreement required Mercator to 
enter into a deed of assumption with Elara upon the sale of the subject 
assets to Mercator by St Barbara.  Mr Gerus then states that by letter of 
22 December 2003 from St Barbara to Elara, Elara was provided with a 
copy of a deed of assignment and assumption for execution pursuant to 
the Polelle agreement.  He says that by that proposed deed of assignment 
and assumption Mercator covenants to be bound by the terms and 
conditions of the Polelle agreement.  Mr Gerus states that, despite 
subsequent requests the deed remains unsigned by Elara. 

13  In conclusion, Mr Gerus submits that in view of the obligations 
assumed by Mercator under cl 9 of the St Barbara-Mercator Sale 
Agreement and the fact that Elara has been provided with but has failed to 
sign the deed of assignment and assumption, there is no basis for Elara to 
lawfully oppose the registration of the transfers.  He also submits that 
there is no basis to assert, as Mr Bajada has done, that Elara's interests 
would be prejudiced by registration of the transfers. 

14  Mr Gerus suggested that it would be open for a Warden under 
par 122E(1)(c) of the Act to make an interim order extending the period of 
14 days, thus preserving the status quo and to then receive affidavit 
evidence and submissions from the parties. 

15  Mr Bajada responded on behalf of Elara by letter dated 22 August 
2006 to Mercator's submissions.  He recited cl 15.9 and subcl 15.9.1 of 
the Polelle agreement of 15 July 2005 and said that it is clear that unless a 
deed of assignment and assumption is signed by both Mercator and Elara, 
then St Barbara may not transfer its interests to a third party.  He submits 
that nothing in cl 15 of the Polelle agreement provides that one party must 
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accept an assignment of the party's interests in the joint venture.  He says 
that a clause requiring acceptance is common in joint-venture agreements 
of that type and often refers to the "reasonableness" of the assignment, but 
that such a clause is absent in this case.  He also refers to cl 23.8 of the 
Polelle agreement which says that, once signed by the parties, the 
agreement is an entire agreement.  He submits that "… in the 
circumstances it is therefore not open to the Warden to accept registration 
of the transfers lodged by St Barbara Ltd and Mercator".  He again says 
that transfer would result in the breach of the Polelle agreement and that 
the Warden should not actively participate in such a breach. 

CONCLUSIONS 

16  There is nothing before me that would justify my refusing to direct, 
pursuant to par 122E(1)(c), that none of the subject caveats should cease 
to have effect upon the expiry of the respective periods of 14 days after 
the letters of notification of 8 and 9 August 2006.  In any event, in his 
submissions of 22 August 2006, Mr Gerus, on behalf of Mercator, stated 
that Mercator had no objection to such a direction being made under 
s 122E.  In the circumstances there is no need for me to give consideration 
to the suggestion by Mr Gerus that it would be open to me as Warden to, 
in effect, "otherwise direct" pursuant to par 122E(1)(c) that the cessation 
of the Caveats not occur until the expiration of a period of time that is 
longer than the period of 14 days specified in par (c).  That is a novel 
suggestion, the merits of which need not be considered on this occasion. 

17  For the above reasons, on 22 August 2006, I made the direction 
sought under par 122E(1)(c) in respect of all of the subject Caveats. 

18  The consent of the Warden to the registration of dealings affecting 
tenements that are the subject matter of a caveat is provided for in s 122D 
of the Act.  The obtaining of such consent is not a matter that is dealt with 
in s 122E and, therefore, the limitation period of 14 days that is provided 
for in s 122E is not relevant. 

19  I have given my consent pursuant to s 122D for the registration of all 
the transfers that have been lodged for registration in respect of the 
transfer of the Tenements from St Barbara to Mercator.  My reasons for 
doing so are as follows.  On their face the transfers appear to be in order.  
So far as I understand, in accordance with subs 103C(2) they have been 
lodged for registration in the prescribed manner and in the prescribed 
form and were accompanied by the prescribed fee.  Section 103C applies 
to an instrument that is a dealing.  A "dealing" is defined in subs (8)(1) of 
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the Act as meaning, inter alia, a transfer of a legal interest in a mining 
tenement.  There is nothing in the papers to indicate that the authorised 
officer for purposes of s 103B and s 103D should have accepted the 
transfers only for provisional lodgment or should have rejected the 
transfers. 

20  In my opinion, it is not the role of the authorised officer or the 
Warden or the Minister, except perhaps in most extraordinary 
circumstances, to give consideration, for purposes of s 103C or s 122D of 
the Act, to any issues or disputes that are said to arise between the parties 
to any agreement upon which the dealing that is sought to be lodged is 
based.  In coming to that conclusion I have given consideration to what I 
perceive to be the relevant provisions of the Act and the Regulations, to 
the general policy of the legislation and to the fact that the authorised 
officer under s 103B and the Warden acting pursuant to s 122D are acting 
administratively. In addition as a matter of general practice, applications 
pursuant to s 122D are almost invariably dealt with by the Warden in 
chambers and very rarely in circumstances where submissions are 
received, although procedural fairness should be extended to persons 
likely to be affected by the outcome of any decision as to whether or not a 
dealing is to be registered. 

21  In the present case there is no suggestion that there has been any 
fraudulent or deceitful conduct on the part of either Mercator or 
St Barbara.  It is not self-evident that, as alleged by Elara, there has been a 
breach of the farm-in and joint-venture agreement that is of such a nature 
that, in the circumstances, gives rise to a disentitlement to registration of 
the transfers.  There are, so far as I am aware, no legal or administrative 
proceedings that are pending in connection with the lawfulness of the 
conduct of any of the parties to the farm-in and joint-venture agreements 
or the Sale Agreement between St Barbara and Mercator, nor more 
particularly, as to the question of the registration of the transfers.  If there 
were any such proceedings, that may provide some justification for a 
Warden to defer the giving or refusal of consent under s 122D until the 
outcome of such proceedings is known.  Further, there is no suggestion 
that there is any competing claim to a right to a transfer of the Tenements 
or arising out of any other dealing or any other instrument to which 
s 103C applies. 

22  In my opinion, it is not for a Warden in deciding whether to grant or 
withhold consent pursuant to s 122D to purport to decide, firstly, whether 
there has been any breach of any relevant agreement connected with the 
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dealing that has been lodged or, secondly, to determine what, if any, 
consequences may follow if there has been any such breach. 

23  In my opinion, subs 103C(6) and (7) provide support for that view.  
Subsection 103C(6) says: 

"Neither the minister nor an authorised officer is concerned with 
the effect any instrument lodged under this section may have at 
law other than for purposes of this Act." 

24  Subsection 103C(7) says: 

"The acceptance of an instrument for registration does not give 
to it any priority (other than insofar as registration may be taken 
to be constructive notice), force, effect or validity that it would 
not have if this section had not been enacted." 

25  Section 103E says: 

"Dealings affecting the same mining tenement take priority 
according to the date and time of their registration." 

26  As I have previously stated, I am not aware that there are any 
competing claims or any applications to have any dealings or mortgage 
discharges or applications for withdrawal or surrender registered pursuant 
to s 103C. 

27  Subsection 103C(8) says that a dealing does not pass any legal estate 
or interest in a mining tenement until it is registered in accordance with 
s 103C.  Sections 103A to 103H appear in Pt IV(a) of the Act.  That part 
is entitled "Registration of Instruments and Register".  In my opinion, 
none of the provisions contained within Pt IV(a) are concerned with the 
creation of title, the legality of title, other than to the extent that 
subs 103C(8) requires registration before any legal estate or interest in a 
tenement may pass, and the provisions of Pt IV(a) are not concerned with 
the resolution of contractual disputes.  In my opinion, the fact of 
registration of a transfer is nothing more than that.  By that I mean that the 
registration of a transfer or any other dealing cannot of itself mean that a 
legal estate or interest in the subject tenement passes.  Subsection 103C(8) 
cannot and does not purport to give any legal effect or status to any 
document or conduct on the part of any person where no such legal status 
or effect otherwise arises from such agreement or conduct. 
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28  For the above reasons I do not consider that it can properly be said 
that, in circumstances such as the present, the giving by a Warden of 
consent to registration of the transfer of the Tenements pursuant to s 122D 
can be taken as an indication that the Warden has formed any particular 
view about whether there has been a breach of any agreement between 
parties to an agreement that is connected with the Tenements, nor that by 
registration of the Tenements St Barbara will have benefited from its own 
breach of the farm-in joint-venture agreement, nor that Elara is or will be 
prejudiced by registration of the transfers. 


