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Catchwords: 
ADMIN OF JUSTICE - part VIII of Mining Act 
AMENDEMENT - of objection to grant of tenement  
AMENDMENT - of objection - Warden’s Power to 

  APPLICATION - for tenement - Objection to - Public interest 

MINING LEASE - objection to grant - public interest 
OBJECTION - amendment of - warden’s power 
OBJECTION - to grant of tenement - public interest 
POLICY OF DEPARTMENT - iron ore tenements - lawfulness of 
POLICY OF GOVERNMENT - iron ore tenements - lawfulness of  
PRACTICE AND PROCEDURE - amendments - objection to grant of tenement  
PRACTICE AND PROCEDURE - objection to grant of tenement - amendment- 
power of Warden 

PRACTICE AND PROCEDURE - stay of proceedings - pending related appeal 
or prerogative proceedings in Supreme Court 

PRACTICE AND PROCEDURE - stay of proceedings - power of warden 

PRACTICE AND PROCEDURE – time - extension of to lodge objections 

OBJECTION - extension of time to lodge 
PUBLIC INTEREST - application for grant of tenement -mining lease 
PUBLIC INTEREST- objection to grant of tenement - mining lease - policy of 
department, Minister 
PUBLIC INTEREST - application for grant of mining lease - power of warden 
to report to Minister on public interest issues 

STAY OF PROCEEDINGS - applications for grant of tenement - related in 
Supreme Court 

WARDEN - role of - government policy 

WORD AND PHRASES - determine  

WORD AND PHRASES - real question in issue 
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THE PROCEEDINGS 
1            Hamersley Resources Pty Ltd, Hancock Prospecting Pty Ltd and 

Wright Prospecting Pty Ltd (together “the Applicants”) have jointly 
applied for the grant of four Mining Leases (the “MLA’s”) 46/437 – 
440”.   Cazaly Iron Pty Ltd (“the Objector”) lodged an objection (“the 
original objection”) to each of the MLA’s.  The MLA’s were all 
lodged with the Registrar on 5 September 2005.  Within the prescribed 
period of 35 days for doing so, the original objections were lodged.  
Those Objections all state the same ground for objection, namely: 
“The Objector is the applicant for Exploration Licence 46/678 which 
was lodged and paid for at 1.50pm on 29 August 2005, prior to the 
Applicant lodging the application”.  The Objector now seeks to 
amend the original objection.  The proposed amended grounds of 
objection are set out below: 

Annexure "A" 
 

1) Application E46/678 by Cazaly Iron Pty Ltd includes the land the subject of the Application. 
 

2) Application E46/678 was lodged prior to the Application and has priority pursuant to section 105A of the Mining 

Act 1978 (WA). 

 

3) The land the subject of the Application was previously the subject of TR5003H, E46/8 and E46/209 which 

were held by Hamersley Resources Ltd, Hancock Prospecting Pty Ltd and Wright Prospecting Pty Ltd and their 

predecessors in title (Rio JV): 

a) TR5003H was granted to the Rio JV in 1969; 

b) TR5003H was converted to E46/8 pursuant to the transitional provisions of the Mining Act 1978 (WA) 

in 1983; 

c) E46/8 expired in 1989 following the late lodgment of an extension of term application; 

d) following the expiry of E46/8 the Minister exempted the land previously the subject of E46/8 from the 

operation of the Mining Act 1978 (WA) pursuant to section 19 of the Mining Act 1978 (WA) so that 

the Minister could grant new tenure to the Rio JV notwithstanding section 69 of the Mining Act 1978 

(WA) and without having to comply with the objection procedure under section 59 of the Mining Act 

1978 (WA); 

e) E46/209 was granted to the Rio JV in 1989 and 11 extensions of term were granted; and  

f) E46/209 expired in 2005 following the late lodgment of a further extension of term application. 

4) During the 36 years in which the RIO JV held TR5003H, E46/8 and E46/209, the Rio JV repeatedly failed 

to comply with the conditions applicable to the tenure and the reporting requirements under the Mining Act 

1904 (WA) and Mining Act 1978 (WA) as applicable. 
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5) During the 36 years in which the RIO JV held TR5003H, E46/8 and E46/209, the Rio JV incurred a 

negligible amount of expenditure in connection with exploration or mining: 
 

a) a total expenditure of $451,851 was incurred in connection with exploration and development of TR5003H, 
E46/8 and E46/209the total reported expenditure incurred in respect of TR5003H from 1969 to 1982 was $110,138; 

 
b) the aggregate expenditure commitment durinq the 23 year period that the Rio JV held E46/8 and 

E46/209 was $773,331the total reported expenditure claimed in respect of E46/8 from 1983 to 1989 was 

$67,010 which is less than the aggregate statutory expenditure commitment of $1000,000; and 

 

c) the Rio JV incurred a total expenditure of $319,871 in connection with exploration durinq the 23 years that 

the Rio JV held the E4618 and E46/209; the total reported expenditure claimed in respect of E46/209 from 

1989 to 2005 was $246,217.50 which is less than the aggregate statutory expenditure commitment of 

$606,665; and 

d) the Rio JV did not conduct any drilling on E46/209 throughout its 16 year term. 

 

6) The Rio JV did not intend to conduct any exploration or mining on the ground the subject of E46/209 and in the 

event that the Application is granted the Rio JV does not intend to conduct any exploration or mining on the 

ground the subject of the Application in the foreseeable future: 

a) the Rio JV repeatedly claimed in documents lodged under the Mining Act 1978 (WA) that the iron ore 

deposit situated in the ground the subject of the Application (Deposit) is uneconomic due to the high 

phosphorous levels or the ore; 

b) the Rio JV repeatedly claimed in documents lodged under the Mitring Act 1978 (WA) that E46/209 

was being retained by the Rio JV because of its strategic value in light of the fact that it is adjacent to 

Orebody 18 which is being mined by BHP and that it would potentially be traded to BHP; and 

c) the chairman of Rio Tinto has publicly stated that the Rio JV has no obligation to develop the Deposit in the 

near future. 

7) Notwithstanding the matters referred to in paragraphs 4-6 above, the Rio JV was permitted to continue to hold 

TR5003H, E46/8 and E46/209 by reason of a policy (Policy) administered by the Department of Industry 

& Resources of giving special treatment to applications made under the Mining Act 1978 (WA) in respect 

of tenements which are authorised for iron ore pursuant to section 111 of the Act so as to allow: 

a) tenements authorised for iron ore to be held on "less onerous terms" and as "long-term tenure" compared 

to tenements that are not authorised for iron ore because "tenements containing iron ore deposits will not 

be mined for a lengthy period from the time of discovery"; and/or 

b) exploration licences authorised for iron ore to be "utilised as holding titles". 

8) The Policy is inconsistent with the provisions of the Mining Act 1978 (WA) and/or contrary to the purpose 

of the Mining Act 1978 (WA). 

9) The 11 extensions of terms granted in respect of E46/209 were unlawfully granted because: 
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a) the extension of term applications were not accompanied by a detailed program of work as required 

by regulation 23A of the Mining Act 1978 (WA); 

b) the Rio JV had no intention of conducting further exploration or mining on the ground the subject of 

E46/209 in the foreseeable future; 

c) the fact that the land the subject of an exploration licence which is authorised for iron ore pursuant to 

section 111 of the Mining Act 1978 (WA) contains an inferred iron ore resource does not of itself constitute 

exceptional circumstances for the grant of an extension of time under section 61(2)(b) of the Mining Act 

1978 (WA) (prior to its amendment in February 2006); and 

d) the extension of term applications did not disclose exceptional circumstances which could have justified 

the grant of an extension of term. 

10) The Rio JV has already had an adequate opportunity to explore and develop the land the subject of the 

Application and, in accordance with the objectives of the Mining Act 1978 (WA), another party should 

now be given the opportunity. 
 

11) The Application should be refused pursuant to section 111A of the Mining Act 1978 (WA) on the grounds
 that the grant of the Application is not in the public interest 
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2  In addition, the Objector seeks that the hearing of the MLA’s by the 
Warden, which hearing is  listed to take place on 2 and 3 November 2006, 
be stayed pending the determination by the Court of Appeal, Supreme 
Court of WA, of the Objector’s application for a writ of certiorari and for 
declarations in respect of the decision of the Minister made pursuant to 
S111A of the Mining Act 1978 (WA) (“the Act”) to terminate the 
Objector’s application for the grant of an Exploration Licence 
(“ELA46/678).  The Applicants oppose the amendments and the stay. 

HISTORY 
3  On 26 August 2005, E46/409 expired.  It had been held until then by 

the Applicants.  The Objector lodged ELA46/678 over substantially the 
same ground covered by E46/409.  The Objector lodged ELA46/678 on 
29 August 2005.  The grant of ELA46/678 was the subject of an objection 
lodged by Hancock Prospecting Pty Ltd.  The objection of Hancock 
includes the following ground: “Grant of the applications is not in the 
public interest having regard for provision of the Iron Ore (Rhodes Ridge) 
Agreement Authorisations Act 1972 

4  The MLA’s were lodged on 5 September 2005.  Hancock’s objection 
to ELA46/678 was lodged on 3 October 2005.  On 21 September 2005, 
the Applicants requested the Minister to terminate ELA46/678 in the 
public interest pursuant to S111A of the Act.  The Minister received 
extensive submissions from the parties in respect of the issue of 
termination of ELA46/678.  On 8 December 2006 the Applicants and the 
Objector consented to an order made by the Warden sitting at Marble Bar 
in respect of the MLA’s.  It says: “The application and objections be 
stayed until E46/678 been determined by the relevant Minister” 

5  On 21 April 2006 the Minister terminated ELA46/678.  On 28 July 
2006 the Applicant requested that the MLA’s be listed for hearing.  The 
Objector opposed the listing on the basis of its intention to commence 
proceedings for prerogative relief and declarations in the Supreme Court 
seeking to have the decision of the Minister under S111A overturned. On 
28 July the hearing of the MLA’s was provisionally listed for 2 and 3 
November 2006 on the basis that the listing may be affected if any 
proceedings were begun in the Supreme Court.  The Objector obtained an 
order nisi for certiorari on 11 August 2006.  It was ordered by the 
Supreme Court that the hearing of the declarations that were sought by the 
Objector be heard at the same time as the Court of Appeal dealt with the 
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application for the writ of Certiorari.  No hearing date has been fixed for 
the hearing in the Supreme Court. 

SUBMISSIONS 
 

6  The Objector and the Applicants made detailed submissions to me in 
respect of the proposed amendments and stay. 

Section 142 
7  In support of its proposed amendments the Objector submits that 

S142 of the Act applies to administrative proceedings before the Warden.  
In the alternative, it is argued that the power to amend an objection to the 
grant of a tenement arises incidentally from the Warden’s power to 
regulate proceedings before the Warden.  The Objector says that the 
comment of Wheeler J in Re Nicholls; ex parte Plutonic [2002] WASC 
232 at [16] (upon which the Applicant’s rely) that Part V111 of the Act, 
which includes S142, does not apply to proceedings where the Warden is 
sitting administratively is obiter dicta and that the structure and contents 
of Part V111 are such that it is not correct that 142 can not apply to 
proceedings that are administrative.  The Objector says that it was not 
practicable for it to have sought to amend before July 2006 because of the 
time that had passed before the Minister published his decision to 
terminate ELA46/678, and because of the lack of sufficient knowledge 
and understanding it had of the matters that are dealt with in the proposed 
amendments.  It also says that because of the consent stay order made by 
the Warden on 8 December 2005 it took the view that there was no need 
to progress the matter.  It is submitted that no significant prejudice will be 
caused to the Applicants by the amendments being allowed.   

8  The Applicants oppose the amendments.  Their primary submission 
is that there is no power to amend an objection.  Reliance is placed upon 
the abovementioned comment of Wheeler J in Re: Nicholls at [16].  It is 
submitted that a Warden has no inherent jurisdiction or power to amend 
and that such power cannot be implied.  The Applicants argue that to 
imply such a power would render nugatory the provisions of subs 75(1), 
Reg 67 and Reg 90 insofar as they create requirements that notices of 
objection be in a prescribed form that should be completed as directed 
therein and lodged within a prescribed time.  The Applicants say that, in 
any event, the criteria that are relevant to the exercise of any discretionary 
power that a Warden may have to allow amendment of an objection have 
not been met in the circumstances of this case.  It is said that the matters 
that the Objector now wishes to raise in paragraphs 3 to 11 concern only 
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allegations and issues that could and should have been raised at the time 
when the original objection was lodged.  As to delay, the Applicants say 
that it is not satisfactorily explained by the Objector and that it is not 
justified by the circumstances upon which the objector relies.   

9  The Applicants submit that because of the lengthy and detailed 
process that took place in connection with the Minister’s determination 
under S111A, during which the Applicants and the Objector both argued 
their respective positions, the matters that the Objector wishes to raise by 
means of amendment have already been or ought to have been fully 
addressed by both parties and considered by the Minister at that time.  It is 
said that, therefore, no useful purpose can be served by conducting 
proceedings before the Warden that will, in effect, lead to the Minister 
being presented with what he has already been presented.  It is said that to 
allow the amendments to the objections as sought and to allow the 
Objector to be heard would be futile, vexations and an abuse of process.  

10  The Objector’s primary submissions in support of a stay is that it is 
inappropriate for the Warden to conduct a hearing of the MLA’s when a 
significant numbers of issues that will be raised before the Warden will be 
raised in the Supreme Court.  There is the potential it is said, for 
inconsistent interpretation and application of the law as between the 
Supreme Court and the Warden.  It is said that there is the potential for 
further proceedings to flow from any such inconsistencies.   

11  The Objector also argues, in effect that it was not within the spirit of 
the consent stay order that was made by the Warden on 8 December 2005 
for the Applicants to endeavour to have the MLA’s heard now when the 
lawfulness of the determination of the Minister, which then pending 
determination was the basis of the consent order being made, is about to 
be reviewed by the Supreme Court.  It is submitted that delaying the 
hearing of the MLA’s will not prejudice the Applicants. 

12  The Applicants oppose the applications to stay on the grounds, that 
the Warden has a duty to hear the MLA’s with all convenient speed, that 
the Applicants wish to proceed to hearing on the dates provisionally set 
for hearing, that the Objector will suffer no detriment if the hearing 
proceeds and a if a report and recommendation is made to the Minister 
before the Court of Appeal decision is delivered.  It is said that nothing 
that the Warden can do in hearing the MLA’s and in recommending grant 
or refusal can impact on any rights of the Objector.  The Applicants 
submit that to stay any proceeding is a step that should not be taken in the 
absence of circumstances which demonstrate that essential rights of the 
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parties to the proceeding before the Court of Appeal will not be preserved  
or that it is necessary to preserve the process of the challenge to the 
termination of ELA46/678 where, if in those proceedings the Objector 
were to succeed, the Objector could not be returned to an appropriate 
position upon the making of final orders by the Court of Appeal.  It is said 
that the undertaking made to the Objector by the  Minister to give them 21 
days notice of any intention to grant any of the Mining Lease or to revoke 
the undertaking is sufficient to enable the Objector to take appropriate 
legal steps to protect its interest in that regard. 

CONCLUSIONS – AMENDMENT 

Section 142  

13  In Re Nicholls (supra) Wheeler J, with whom, Murray and Miller JJ 
agreed said (16):   

“As I understand it, it is conceded on all sides that when hearing 
an application for exemption from expenditure conditions, or an 
objection to such an application, or a plaint for forfeiture of a 
mining lease, the Mining Warden sits in an administrative and 
not a judicial capacity.  This follows from the decisions of this 
Court in Re Calder; Ex parte Gardner (1999) 20 WAR 525 and 
Re Malley; Ex parte Gardner [2001] WASCA 29.  As a result, Pt 
VIII of the Mining Act does not apply to such proceedings, and 
there is no importation of the Local Court Rules pursuant to s 
136 of the Act to govern practice and procedure in relation to 
those hearings.  Nor can the Mining Warden sitting 
administratively exercise any inherent jurisdiction which might 
flow from the exercise of judicial power.” 

 

14  In her judgement, Wheeler J noted (9) that the Applicant sought to 
quash the decision of a Warden hearing an application in open court for 
the grant of an exemption certificate whereby the Warden had ordered that 
the applicant file and serve further and better particulars of the reasons for 
which the exemption was sought.  Her Honour considered (10) the 
“statutory framework surrounding applications of which the Warden is 
seized” and made express reference to sections 98 (forfeiture), 100 
(priority, where there is forfeiture, to mark out), 102 (exemption 
certificates) and to reg 54 (lodgement of Exemption Applications) and 90 
(Forms).  She then (16-18) identified the matters in issue – essentially, the 
power of the Warden to order further and better particulars.     



2006 WAMW 18 
 

2006 WAMW 18  Page 11 

15  At (17), (18) and (21) she said:  

(17)  “However, the point of departure between the 
applicant on the one hand and the objector and the Attorney 
General on the other, is that the applicant appears to proceed on 
the assumption that if the Warden is not exercising a judicial 
power then he or she can have no capacity to direct the form 
which the proceedings should take or to ensure that particulars 
are made available to an objector.  The objector and the 
Attorney General on the other hand, submit that even if sitting 
administratively, the Warden has an inherent power to ensure 
that principles of natural justice are observed.  A further limb of 
this submission, which was developed before Roberts-Smith J, 
involved the submission that the Form 18 which had been 
submitted by the applicant was defective, in that it did not 
adequately describe the reasons upon which the application was 
based, and that the Warden must have inherent power to require 
that defect to be remedied.”                              

 

(18) “The relevant issues then are:  what is required of an 
applicant in filling out Form 18; the extent to which principles of 
natural justice apply to hearings of the kind under consideration 
here; and what powers, if any, a Warden has to ensure that those 
principles are observed.” 

   “Natural Justice 

(21) However, whatever the content which is required in the 
application, it is my view that the principles of natural justice 
apply in respect of both an applicant for exemption and an 
objector to such an application, as well as to an applicant for 
forfeiture and the respondent to such an application.”                   

 

16  The Applicants argue that I am bound by the decision in Plutonic.  
The Objector says that I am not bound because to the extent that her 
Honour commented generally about Part V111 and indirectly about S142, 
what she said is obiter. 
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17  In Plutonic the basic issue raised for the determination of the Full 
Court was the Warden’s power in open court to order the applicant for 
exemption to provide particulars. 

18  In paragraph 16 the focus is expressly on S136 and the Local Courts 
Rules.  That occurs immediately after the broad, general comment about 
Part V111 and as part of that broad comment. 

19  There is no mention in the decision of any provision in Part V111 
other than S136. Subsections 136(1) and (2) expressly, refer to the 
“Warden’s Court”.  Those subsections deal the with practice and 
procedure of the Warden’s Court and say that in the absence of rules of 
court made by the Governor, or, where no or insufficient provision is 
made by the Act or the rules of court in relation to any Act matter or 
thing, the Local Courts Rules apply.  Section 136 has not been changed by 
recent amendments.  S142 is about practice and procedure in 
“proceedings” under the Act.  Every subsection in S142 refers expressly 
to “proceedings”.  There is no express qualification or limitation of what 
type of proceeding S142 applies to. It is capable, unless limited by 
something other that what it says on its face, of applying to both the 
Warden’s Court and Warden in open court.  Wheeler J gave no express 
consideration to the meaning and effect of the heading to Part V111 – 
“Administration of Justice”.  The decision is ultimately directed 
exclusively to the power of a Warden to ensure that natural justice is 
extended, by means of particulars, in proceeding in open court 

20  The power to amend is not a function of natural justice.  In that 
context, there was no need, in order to resolve the issue that is identified 
in paragraph 17 of her Honour’s reasons, for the Court to consider S142 
or any other part of Part V111 of the Act.  There was no issue that the 
proceedings were administrative.  There was no issue about the absence of 
any express procedural power having been given by any legislation to the 
Warden to order or direct any party to give particulars.   It could be said 
that the only issue before the Court was whether there was anything in the 
legislation that could exclude the operation of the principles of natural 
justice, generally, and, more relevantly, concerning the right of a party to 
know what case it must answer, and the means of gaining that knowledge. 

21  Wheeler J said that it followed from Re Calder; ex parte Gardner 
(1999) 20 WAR 525 and Re Malley; ex parte Gardner [2001] WASCA 29 
that the Warden sits in an administrative not a judicial capacity when 
hearing an exemption application on a plaint for forfeiture.  She then said 
“as a result”, Part V111 of the Act does not apply to such proceedings 
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and, in particular, said that 136 does not apply.  Her Honour does not say 
how that result follows from the Gardner decisions.  In Re Calder the 
Court considered the fundamental dichotomy of the Wardens functions 
when conducting hearings. Those two decisions are based upon a review 
by the Full Court of the legislative structure, the nature of the functions 
being carried out by the Warden and by the Minister and the functional 
relationship between the Warden and the Minister.  The decisions in the 
Gardner cases also arose from a consideration of the use of and the 
difference between “the Warden’s Court” and “open court”.  There was 
no expression in any of the judgements in either of those Courts of any 
view or outcome that apparently arose from a determination that none of 
the provisions in Part V111 could apply in an administrative proceeding 
before the Warden. It was not necessary to do so.  

22  It is also appears from the manner in which Wheeler J expresses 
herself in  (16) and (17) of her decision that the contest between the 
applicant and the Objector and the Attorney General, as amicus curiae, 
was not whether none or any of the provisions of Part V111 could have 
any application to administrative proceedings.  It was, it appears, 
conceded by them, and accepted by her Honour that the only provision of 
Part V111 that could relevantly apply to practice and procedure generally, 
and thus to particulars specifically, was S136 and that, because of the 
Gardner decisions, S136 could not apply.  Section136 expressly refers to 
“the Wardens Court”. As Her honour says  (17) and (18), the dispute 
between the parties before her was whether the Warden, when acting 
administratively, has no power at all to ensure that particulars are 
provided or has a power to do so that derives from the principles of 
natural justice or elsewhere.  It appears that whether any of the provisions 
of Part V111, other than S136, could apply administrative proceedings 
was not in dispute and was not argued.   

23  I am of the opinion that when her Honour said that the provisions of 
Part V111 of the Act only have application in proceedings where the 
Warden is engaged in the exercise of a judicial function her opinion and 
that of the Full Court is obiter and is not binding upon me in respect of 
S142.  In summary, my reasons for taking that view are that no aspect of 
the proceedings before the Full Court had any connection, directly or 
indirectly with S142 or with any other provision of Part V111 except 
S136 in regard to the question of whether the Local Courts Rules could 
apply.  The meaning of the heading to Part V111, which is part of the Act, 
was not considered.  The subject matter of the deliberations of the Full 
Court was very narrow, namely whether there was at law any power for 
the Warden to require that particulars be given either in administrative 
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proceedings generally or in connection with the hearing of an exemption 
application.  The essential issue argued before the Court was whether the 
principles of natural justice empowered the Warden to require that 
particulars be provided. 

S142 (4): “determining” 
24  The Applicants’ submission that word “determining” in subs 142 (4) 

is an indication that the subsection can have no application in 
administrative proceedings before the Warden because a Warden does not 
“determine” anything in dealing with an application for grant of a mining 
lease, is too narrow. 

25  For purposes of subs 142(4), the “real question in issue” in a 
contested application for the grant of a tenement is whether the tenement 
should be granted where the “proceeding” is an application for tenement 
that is objected to.  The hearing is a “proceeding”.  I adhere to the views 
that I have previously expressed in Great Boulder Mines Ltd v Bailey (24 
March 2000 Vol 14 No19) and in Duketon Goldfields v Angelopolous 
[2003] WAMW 8 that S142 applies to administrative and judicial 
proceedings.  I also note, that, as commented upon by Michael Hunt in 
“Mining Law in Western Australia” para 14.6.6, in Hunter v Melville 
(1987 unreported) WASC 25 March 1987.  Brinsden J expressed that 
view; a view that was not commented upon in the decisions delivered in 
the High Court of Appeal (1988) 164 CLR 234.  

26  The context in which an application to amend an objection to a 
tenement grant should be seen is that the Minister determines the 
application only after he receives a report and recommendation from the 
Warden.  It is role of Warden to act as a “filter” and also to “report”; not 
to merely “recommend”. The Warden must report about matters that may 
assist the Minister in arriving at a determination of the application for 
grant.  If the Warden forms the view that a particular matter that is 
brought to the Warden’s attention may assist the Minister to determine the 
application then, subject to procedural fairness and to the legislation, the 
Warden has an obligation to deal with that matter in the Warden’s report 
and to take it into account in making the recommendation.  Any evidence 
that the Warden received about it at the hearing must also be provided to 
the Minister. 

27  What subs 142(4) is about, in the context of a hearing where it is the 
Minister and not the Warden who grants an application, is allowing such 
amendments as may be necessary for the Minister, not the Warden, to 
determine if there should be a grant – in this case, of the tenement applied 
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for.  The fact that the Minister may have already been given relevant 
material is not, of itself, sufficient reason for the Warden to refuse to hear 
evidence or submissions about that material.  One duty of the warden is to 
“report”.  That must require the Warden to express a view or to consider 
whether it is necessary to express a view, about all factual material that is 
permitted by the Warden to be presented in evidence if Warden considers 
that doing so may assist the Minister.  The duty to “report”, coupled as it 
is with a duty to recommend, cannot mean that the Warden is to act in the 
capacity of nothing more than a receiving and forwarding agent for the 
Minister.  Paragraphs 75 (5) (a) (b) & (c) of the Act separately identify 3 
categories of things  that the Warden must forward to the Minister, 
namely, the evidence, the exhibits and a “report” which “recommends the 
grant or refusal of the mining lease and sets out reasons for that 
recommendation”.  That contemplates that the Warden comment about 
the evidence and expresses conclusions of both fact and law.   That has for 
many years been the practice adopted by Wardens – a practice that, so far 
as I am aware, has never, as such, been adversely commented upon by any 
superior court. 

What is required to determine the real question in issue? 
28  The real question in issue is “should the Minister grant the MLA’s to 

the Applicants?”  That requires Minister to consider, inter alia,   whether 
the ground is open for mining (S18, S76), whether there is there a prior 
application, by any other applicant for a tenement where compliance with 
the initial requirement has created a priority right under S105A, whether 
the application should be terminated under S111A or be refused under 
S111A. 

29  Those matters all require that the Minister is made aware of all 
relevant material from which the Minister may determine what the factual 
circumstances are that are necessary in order for him to give proper 
consideration to everything that he must look at  so as to lawfully 
discharge his duty. Such facts will generally come from the parties either 
during a hearing or by private communication directly with the Minister 
or they may come from the Department.  They may come from other 
sources. The Minister must also apply the law to the relevant facts in 
determining an application for the grant of a tenement.  It is contemplated 
by S75 that the hearing of the application by the Warden is an appropriate 
means by which a significant portion of those factual and legal aspects of 
the application and objection that the parties and the Warden consider to 
be relevant to the Minister’s determination of the application are, firstly, 
raised, secondly, canvassed in evidence and in submissions to the Warden, 



2006 WAMW 18 
 

2006 WAMW 18  Page 16 

and, thirdly, addressed by the Warden in the Warden’s report and taken in 
account by the Warden in the Warden’s recommendation and reasons for 
recommendation.  It is therefore open to a Warden, in an appropriate case, 
to receive evidence and submissions that are directed to S105A and 
S111A.  It is very unlikely that in the majority of cases a Warden could 
adequately report to the Minister about such matters without having 
relevant evidence and submissions placed before the Warden and for that 
reason it should only be in an exceptional case that the Warden would 
exercise the discretion under S75 to not hear the objector (See Franklyn J 
in the Re Warden Heaney; ex parte Serpentine-Jarrahdale Ratepayers 
Association (1997) 18 WAR 320 @ 332E) 

30  In Re Heaney (Supra), Franklyn J said (328B): “The object of the 
objectors is to alert the Minister to matters which the Objector sees and 
which the Minister might see as a matter of public of interest” 

31  In Re Heaney Franklyn J was considering both limbs of S111A(1) 
(see 325E) and the case concerned the hearing of an application for the 
grant of a mining tenement over ground previously held by the applicant 
as an exploration licence.  It was thus a “conversion” application in 
respect of which the applicant was, by subs 75(7) given a conditional right 
(ie the Minister “shall”) grant. 

  
  Franklyn J also said (332C): 

 

“ Consequently, the proper exercise of discretion would 
appear to require that the Warden examine the grounds 
of objection and determine whether, objectively, they 
relate to a matter or matters of such a nature as to be 
reasonably capable of giving rise to the question 
whether it is in the public interest that the ground 
should not be disturbed or that the application for the 
mining lease be refused.  Should he find it to be of that 
nature it is still a matter for his discretion whether the 
objector should be heard.  Bearing in mind the 
provisions of the Act and in particular s111A and that, 
pursuant to s75(5) the Warden is to forward to the 
Minister the notes of evidence relating to the 
application together with his support and 
recommendation, it would seem generally appropriate, 
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in such case, that he hear the objector.  The Minister 
will then have the benefit of the "filtering of objection 
based upon considerations of the public interest through 
the Warden" (Re Warden French: Kennedy J at 317). 

 
Should there be amendment? 
 
32  Until 21 April 2006 the Objector did not know that ELA46/678 was 

to be terminated. 

33  In December 2005 the parties had consented to an order by the 
Warden that the fate of ELA 46/678 was be determined by the Minister 
before the MLA’s be heard by the Warden.  That consent order was in 
place and remained unamended up to and after 21 April 2006.  The 
consent order did not expressly make reference to the possibility of either 
the Applicants or the Objector going to the Supreme Court.  It was 
certainly highly likely that whatever decision the Minister made there 
would be an application made to the Supreme Court by the unsuccessful 
party before the Minister. 

34  The Minister’s undertaking that was given on 26 July 2006 to the 
Objector was sought promptly on 24 April 2006.  It says that if the 
Minister decides that he will grant any tenement over the ground applied 
for by the MLA’s or if he intends to withdraw the undertaking given on 
26 July 2006 then he will give the Objector 21 days notice of his intention 
to do so.  That is not an undertaking to not determine the MLA’s before 
the decision of the Court of Appeal has been delivered. 

35  The application to amend the objection was made before the Warden 
in Perth on 28 July 2006 on the first mention date after the MLA’s were 
transferred from Marble Bar.  The order to transfer to Perth was made on 
25 May 2006.  On 28 July programming directions were given in respect 
of the stay and amendment applications.  On 28 July I also fixed 8 
September 2006   for the hearing of the amendment and stay applications.  
At the same time the hearing of the MLA’s was provisionally fixed for 2 
and 3 November 2006. 

36  On 11 August the order Nisi was made for the Minister to “show 
cause” in respect of the S111A (1) (c) (ii) termination “on the grounds set 
out in the originating motion”. The grounds in the originating motion that 
are relevant to the application of the Objector to amend are, in essence, as 
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follows: that the Minister erred by wrongly taking into account the 
circumstances of expiry of E46/209, the Departmental policy of giving 
special treatment to iron ore tenement holders (“the Policy”), the 
Departmental opinion that there were exceptional reasons that would have 
justified an extension of term of E46/209 if it had been sought in time, the 
statement from the Department that if ELA46/678 was terminated then the 
Applicant could “regain” the ground by applying for Mining Leases, that 
the Minister erred by not considering the merits of ELA46/678. 

37  The above mentioned grounds are not matters that, as such, the 
Warden could report to the Minister upon or base a recommendation 
partly or wholly upon in relation to MLA’s 46/437-440 because it is not 
the Warden’s role to consider why or how the Minister arrived at his 
decision to terminate ELA46/678.  But that is not what the Objector seeks 
to do. The Objector seeks to argue before me, in respect of the MLA’s, 
that the Policy is inconsistent with and contrary to the Act and therefore 
can not be lawfully taken into account by the Warden or the Minister.  
The Objector has expressly raised that issue before the Court of Appeal 
and in the proposed amendments.  In the Supreme Court it is a ground for 
both certiorari and declaration that the “Policy” cannot be taken into 
account and is contrary to the Act.  What the Objector wants to do at the 
hearing of the MLA’s is argue that, insofar as the Minister must give 
consideration to S111A, he cannot take the Policy into account.  As I 
understand it, the Objector also wants to argue that, in considering the 
MLA’s, the Minister must, when having regard to the public interest 
under S111A (1) (b) and (c) (ii) take into account the past history of the 
tenements that the Applicants have held over the same ground for many 
years and to argue that, in the light of that history, the MLA’s should be 
refused in the public interest.  It wants to present that history of tenement 
management as evidence to ground that argument. 

38  In specifically raising the lodgement of a “prior” application in its 
original objection, the Objector has implicitly asserted that it has, pursuant 
to S105A, the “right in priority over every other applicant to have 
granted to (it) in respect of that land…the mining tenement to which (its) 
application relates”.   In my opinion there is also, necessarily, an implied 
assertion therein that there is no lawful reason why the Minister, pursuant 
to S111A, ought terminate or refuse ELA46/678.  It should also be borne 
in mind that in its objection to the grant of ELA46/678 Hancock 
Prospecting Pty Ltd, one of the applicants for the MLA’s, expressly raised 
“the public interest” as a ground for objection. Another ground of 
objection by Hancock is that rights of the Joint Venturers under the Iron 
Ore (Rhodes Ridge) Agreement Authorisation Act and would be 



2006 WAMW 18 
 

2006 WAMW 18  Page 19 

prejudiced or injuriously affected.  It is a proper inference to draw that the 
Policy would be raised as an element of any public interest argument by 
the Applicants, if not before the Warden, then before the Minister in 
support of the MLA’s. 

39  In that way, I see that it is likely that if at any hearing by the Warden 
of MLA’s 46/437-440 the objection in its original form was unamended, 
and if ELA46/678 had not then been granted or refused or terminated – 
and that could (subject, once again, to the Ministers powers, properly 
exercised, under S111A) be the end result of the Court of Appeal setting 
aside the Minister’s decision under S111A - the Objector could produce 
evidence and argue that there were no circumstance relevant to the grant 
of ELA46/678 that would permit the Minister to refuse or terminate 
ELA46/678 under S111A and to argue that the Objector’s right in priority 
under S105A was therefore maintained and that they were entitled to 
grant.  On the other hand, the Applicants at such a hearing could call 
evidence in order to argue that there was no effective right in priority 
under S105A because S105A, being subject to S111A could not prevail 
because of relevant public interest that required refusal or termination. 

40  The Supreme Court is being asked to rule upon the lawfulness of the 
Policy, upon whether the Policy can be taken into account for purposes of 
S111A and about whether other factors that the Minister took into account 
were lawfully taken into account under S111A.  All of these things may 
potentially be raised before the Warden at any hearing of the MLA’s 
unless there is a Court of Appeal decision that prevents it.  In my opinion, 
they may all be properly raised before the Warden upon the basis of the 
original objection in its original form.  The Objector wants to approach 
S111A from two different aspects.  The first is to say that in the public 
interest the MLA’s should be refused.  The second is to say that it is not in 
the public interest to refuse ELA46/678 and that, therefore, S105A gives 
to the Objector a priority that should result in grant to the objector of the 
tenement it applied for.  In my opinion, the proposed amendments to the 
original objection are, essentially, amendments that seek to introduce 
matters of historical fact that are relevant to a consideration by the 
Minister of his duty under S111A. At the hearing of the MLA’s I would 
expect that the Applicants would submit that, because of subs 111A (3), 
the Applicants, having complied with the statutory requirements relevant 
to an application for the grant of a mining lease (and even if they may not 
have done so – subs 75(6)), the Minister should grant the MLA’s. That 
submission necessarily impliedly asserts that there is no reason why it is 
not in the public interest for the Minister, under S111A, to terminate or 
refuse to grant the mining leases. The Objector would be entitled at the 
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hearing, if permitted by the Warden, to produce evidence and make 
submissions for the purpose of trying to persuade the Warden to 
recommend refusal in the public interest and to persuade the Minister not 
to grant for the same reason.  

41  There are within the proposed amendments some expressions of 
matters of law and some of mixed law and fact.  For example, the alleged 
failure to comply with tenement conditions and reporting requirements 
(para 4), the inconsistency and contrariness between the Policy and the 
Act (para 8), the unlawfulness of the extensions of term of the former 
E46/209 (para 9) and the reference to S111A (para 11).  I consider that 
there is nothing in the amendments that would allow any issue to be raised 
or evidence presented that could not be raised or presented or argued if the 
original objection remains unamended.  In that sense, the proposed 
amendments have the effect of particularising the original objection. 

42  In relation to para 9, concerning the alleged unlawfulness of the past 
extensions of term of E46/209, I consider that to be a matter that is 
relevant to public interest under S111A.  It is arguable that, if the past 
extensions were not lawfully granted, it may not be in the public interest 
to give favourable, consideration to a previous tenement holder who, even 
through no fault of its own, has nevertheless been the beneficiary of an 
incorrect interpretation or application of the Act.  That is not the same as 
saying that in the present case the previous holders’ applications for grant 
should be viewed unfavourably just because of them having benefited 
from an incorrect interpretation or application of the legislation.  In any 
event, para 9 raises arguably relevant aspects of the compliance history of 
the Applicants, including compliance with the legislative policy of loss of 
the tenement unless it is explored, developed or its proper exploitation is 
otherwise advanced.  It is further related to those aspects of the Minister’s 
decision that the Court of Appeal will be asked to say were wrong in so 
far as he took into account the Departmental view that a further extension 
of E46/209 would have been granted if it had been applied for in time.  
That is relevant to the duty of the Minister to consider section 111A for 
the purpose of determining the MLA’s. 

43  Even if it is not correct to say that the original objection in its 
original form permits the Objector to raise all of the factual and legal 
issues that are sought to be raised by the proposed amendments, in my 
opinion, the Objector should now be able to raise and be heard upon all of 
those issues in any event. The decision of the Minister under S111A was 
not published until 21 April 2006 and his reasons for decision were 
published on 27 April 2006.  Following the publication of the Minister’s 
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termination of E46/678, FOI Applications were made to and processed by 
the Department.  That also delayed the preparation and lodgement of the 
motion seeking certiorari and declarations and a stay.  In my opinion it 
was reasonable for the Objectors to, firstly, wait for publication of the 
Minister’s termination of E46/678 and his reasons and, secondly, wait for 
the due processing of its FOI applications before applying to amend the 
objections.  In all of the circumstances the period of delay in applying to 
amend the objections is not unreasonable.  It was not unreasonable to wait 
until 28 July 2006 to lodge the application to amend. Even though much 
of the material now sought to be added to the objection was available to 
the Objectors as at the date of lodgement of the original objection its 
immediate relevance to S111A in the context of the MLA’s would not 
have been as readily apparent to the Objector before the Minister’s 
notification on 21 April of his decision and his subsequently published 
reasons.  The Minister’s decision and his reasons had the effect of creating 
an essential contextual and focused basis for the Objector to consider in 
the drafting of its proposed amendments.   

 

44  The proposed amendments are not futile or vexations or an abuse of 
process.  The fact that the Minister has received extensive submissions 
from the Applicants and the Objector about S111A and the Policy in 
respect of ELA46/678 does not mean that it is frivolous or vexatious or an 
abuse of process to seek to have a Warden receive evidence and 
submissions from the Objector to a different tenement application.  The 
Minister has not yet had to apply S111A to the MLA’s.  It does not 
necessarily follow that none of the views previously formed by the 
Minister concerning the operation the Act generally and of S111A in 
particular and of the evidence and submissions he received will be 
affected if he is again asked to consider some or all of that material if it is 
put before him again in respect of a different application.  That is, 
however, what the submission of the Applicants before me presumes.  
What the Minister has not had previously is a Warden’s report and 
recommendation and reasons based upon a hearing conducted in an 
adversarial manner at which witness’s statements of matters of fact may 
be subject to close cross-examination before their veracity is finally 
assessed and where the application of the law, including the Act, to the 
evidence and where any relevant lawful Ministerial or Departmental or 
other policies will be fully argued by the parties and considered by the 
Warden.  To say that it would be futile allow the amendments sought in 
para 3-11 is to presume that the Minister could gain no benefit from the 
evidence, or the arguments or the Wardens report and recommendation 
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and reasons. It is to say, in effect, that it is not possible that the Minister, 
in the light of that material, could take any view of the meaning or effect 
or proper application of S111A that is different from that taken by him in 
respect of ELA46/678.   

45  It is, of course, possible that the Minister’s views may remain 
unchanged in every respect, however, that possibility is not, of itself a 
reason for concluding that to permit the Objector to amend and to then 
present its evidence and submissions accordingly and to test and challenge 
the evidence and arguments of the Applicants in a formal hearing before 
the Warden would amount to an exercise of futility or abuse or vexation.  
It is not self-evident that no useful purpose could be served by the 
amendments being allowed and being the subject of evidence and 
submission and consideration by the Warden. 

46  The Applicants argue in opposition to the proposed amendments that 
they will be and are prejudiced by the delay of the Objector in applying to 
amend.  It is said that, having had tenure over the ground applied for since 
1969 and having incurred substantial expenditure upon exploration, any 
delay in re-gaining tenure gives rise to uncertainty and risk.  In my 
opinion, at the present time, the position of the Applicant’s in respect of 
any risk that may have arisen as a result of the expiry of E46/209 has 
been, and remains, significantly ameliorated by the Minister’s termination 
of the only competition (so far as I am aware) for the ground and by the 
Applicants, for the present thus being the only applicant for grant of a 
tenement over the subject ground.  In any event, there is continuing 
uncertainty as to their re-gaining the ground pending the decision of Court 
of Appeal.  As a factor going to the issue of whether the proposed 
amendments should be allowed, the only prejudice raised by the 
applicants carries no real weight.  In my opinion it was not unreasonable 
in the context of the processes that were taking place in connection with 
the Minister’s consideration of S111A, and in the light of the consent 
order made by the Warden in December 2005 that the MLA’s be stayed 
until the Minister gave his decision pursuant to S111A in respect to 
E46/678, for the objectors to take the view that there was no need for any 
party to seek to advance any aspect of the proceedings before the Warden 
in respect of the MLA’s until after the Minister published his decision. 
That decision is now to be subjected to close scrutiny in the Supreme 
Court in respect of   important aspects of the Act that have not previously 
been  considered by any superior court.  

47  I allow all of the proposed amendments to each objection. 
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THE ALTERNATIVE APPLICATIONS FOR EXTENSION OF TIME 
48  The Objectors have made alternative applications, namely, under 

Reg 67, that extensions be granted of the prescribed time for lodgement of 
new objections in terms of the proposed amendments and that the original 
objections then be deemed to be withdrawn.  It is also sought that the new 
objections be remitted to Perth for hearing before the Warden sitting at 
Perth.   

49  Regulation 67 allows  the Warden to extend the prescribed time of 35 
days for lodgement of an objection provided the Warden considers that 
the period of extension is reasonable.  In the present case the applications 
to extend were lodged on 25 August 2006, around 10 ½ months after the 
MLA’s were lodged and the finite period sought is until 7 days after the 
date when Warden grants the extension. The reasonableness of the period 
of extension must be judged in the context of the relevant circumstances. I 
have referred to several of those circumstances already in considering the 
issue of amendment.  The parties referred to other circumstances in 
submissions to me.  In my opinion the period of the extension sought is 
reasonable in all the circumstances. 

50  If I had been of the view that subs 142(4) does not apply to 
administrative proceeding before the Warden, then I would have granted 
the applications for the extension of the period within which the proposed 
new objections may be lodged with the period being extended to 7 days 
after delivery of these reasons. 

THE STAY APPLICATION 
51  On 28 July 2006, the hearing of the MLA’s was provisionally listed 

for hearing over 2 days on 2 and 3 November 2006.  The listing for 
hearing was sought by the Applicants and was opposed by the Objectors.  
At that time the Objector’s notice of originating motion for certiorari and 
declarations had not been filed in the Supreme Court although counsel for 
the Objectors informed me on 28 July that filing of the motion was 
imminent.  It was because of the anticipated application for prerogative 
relief that I “provisionally” listed the applications for hearing.  On 11 
August 2006, Templeman J granted an order nisi for a writ of certiorari 
and ordered that the Court of Appeal hear the applications for certiorari 
together with the applications for declarations.  He ordered that the 
application of the Objector for the Supreme Court to stay the hearing 
before the Warden of the MLA’s be adjourned pending my decision, upon 
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the Objector’s applications to the Warden to amend and to stay the 
hearing before the Warden. 

52  Having determined that all proposed amendments are allowed, I now 
proceed to deal with the Objector’s application for a stay on the basis of 
the amended objections. The amended objections now expressly raise for 
consideration by the Warden at the hearing of MLA’s 46/437-440 the 
meaning of S111A and the application of S111A in the determination by 
the Minister of the MLA’s.  In that context, the lawfulness of the Policy is 
also raised for consideration by the Warden.  Whether or not the claim by 
the Objectors in their objection that ELA46/678 has a right in priority 
under S105 has a legal foundation is essentially what the Court of Appeal 
will be asked to decide.  If the Objector succeeds in having the decision of 
the Minister overturned by the Court of Appeal and ELA46/678 is thereby 
re-enlivened that will mean that, subject to the duty of the Minister to 
again take S111A into account, the right in priority given by S105A will 
arise for consideration in the context of the second in time and competing 
MLA’s.  At the present time given that the Minister’s decision to 
terminate ELA46/678 must be taken by any Warden hearing MLA’s 
46/437-440 to be lawful and valid, in my opinion, it would not be open to 
the Warden to give consideration to any issue of priority in respect of 
ELA46/678.  That is because subs 111A (3) says that any application that 
the Minister has terminated under para. 111A (1) (a) ceases to have any 
effect when the Minister’s termination notice is served on the applicant.  
If I were to hear the MLA’s before the Court of Appeal considered 
whether or not ELA 46/678 has in law ceased to have any effect then the 
Objectors would be unable to argue by way of objection to MLA’s46/437-
440 that they have a prior in time application in respect of which they 
have a right in priority under S105A, subject to S111A, and to argue that 
the provisions of S111A, properly interpreted and lawfully applied could 
not or should not result in ELA46/678 being refused under para 
111A(1)(b).  I consider that it would not be proper for me conduct a 
hearing on the hypothetical basis that ELA46/678 had not been lawfully 
terminated or that for some other reason it had not ceased to have effect.  
The effect of subs 111A (3) is that ELA46/678 now has no legal effect or 
consequence.  At present neither Warden nor the Minister has any 
jurisdiction or power under S75 of the Act to deal with it as if it were a 
lawful application for a grant of a tenement.   

53  What S111A means and how the Minister may apply the provisions 
of S111A, and the issue of what, if any, effect the Policy may have in the 
exercise of the discretion under S111A are important issues that are 
central to the case of the Objector in the Court of Appeal.  The meaning 
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and effect of S105A, the meaning and effect of S111A, the lawfulness of 
Policy, in whole or in part, and the extent, if any, to which it may be 
applied in the determination of an application for the grant of a tenement, 
are all matters that the Warden hearing MLA’s46/437/440 and hearing the 
Objectors on the basis of the now amended objections will be required to 
consider and rule upon.  It is not to the point to say that there is nothing 
that the Warden can do or determine, factually or legally that can render 
nugatory the Objector’s proceedings in the Supreme Court.  That is 
correct provided that after the Minister received the report and 
recommendation of the Warden the Minister did not proceed to grant the 
MLA’s without waiting for the decision of the Court of Appeal.  What is 
to the point is that Court of Appeal will ultimately be deciding whether 
ELA46/678 was lawfully terminated.  The re-instatement of ELA46/678 
by the decision of the Court of Appeal is the most significant, but not the 
only basis of objection to the MLA’s.  If it was lawfully terminated then 
ground 2 of the objection cannot be argued.  If it was lawfully terminated 
then it is very likely that the Court of Appeal will have given 
consideration to and ruled or commented upon many, if not all, of the 
issues connected with S111A, generally, and the Policy, in particular, that 
the objections raise for consideration.  If I were to proceed to hear the 
MLA’s and to make a report and recommendations for reasons that are 
contrary in any material respect to what the Court of Appeal determines 
the law to be then it is likely that the proceedings before me will have 
been conducted in a manner that has been wrong and unfair to one or all 
of the parties.  That has the potential consequence that the filtering 
objective of the proceeding before the Warden has been defeated.  That is 
not something that can necessarily be remedied by the Minister receiving 
information and submissions subsequently from the parties.  There is no 
provision for the Warden to conduct another hearing or to re-open a 
completed hearing.  There is no power, such as is given to the Minister by 
subs 98(6) in respect of forfeiture applications, to require the Warden to 
take further evidence or to re-hear the application.  In that sense, it is in 
my opinion, the case that if I were to hear the MLA’s and complete my 
functions under S75, then, without further successful applications for 
relief to the Supreme Court being pursued, there is a significant risk that 
the integrity of the hearing before the Warden may not be preserved as to 
the manner in which it is conducted, as to the evidence that may be 
presented, as to the application of the law.  What is most critical to the 
integrity of the proceedings is the correct application of the law.  
Although S111A has been considered in the past by the Supreme Court, 
the aspect of the relevant public policy under S111A related to the Policy 
that will be argued in this case has not been considered by the Supreme 
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Court.  It can be reasonably anticipated, however, that the Court of Appeal 
will not be considering the Policy only insofar as it relates to holders of 
iron ore tenements.  I expect that the extent to which and manner in which 
Ministerial or Governmental or Departmental Policy in general may be 
applied in the exercise of Ministerial discretion, generally, as will as under 
S111A will be raised as an issue for consideration by the Court   

 

54  If the MLA’s are heard before the Court of Appeal determines the 
issues that are before it the Objectors will have been unable to raise and 
argue ground 2 of the objections because, until it is set aside by a court 
with the power to do so, the lawfulness and validity of the Minister’s 
determination of E46/678 must be accepted by the Warden.  That inability 
of the Objectors cannot be overcome by anything other than a remedy 
granted by the Supreme Court.  That has the effect that, before the 
Warden, the Objectors cannot call evidence and make submissions 
concerning the meaning and effect S111A in the context of it being the 
Objector’s case that there are no reasonable grounds that could or should 
satisfy the Minister that it is in the public interest to terminate or refuse 
ELA46/678.  When the original objections were lodged in October 2005, 
ground 2 (as it is numbered now) was then the sole ground of objection 
although it was then expressed differently.  It initially made no direct 
reference to S105A, however, even as then expressed, it raised priority 
under S105A.  The Minister’s termination effectively took away that 
ground of objection to the MLA’s.  The Objector now has no arguable 
grounds of objection based on S105A.  It is necessary in order for that 
ground to be raised by the objector, for the Court of Appeal to rule in such 
a way as will set aside the legal consequence of the termination of 
ELA46/678, namely, the consequence that the ELA ceased to have any 
effect.  Without such a result from the present proceeding before the 
Supreme Court any right and opportunity of the Objectors to raise and to 
call evidence and to cross-examine about and to argue s105A (and S111A 
in connection with S105A) at the hearing of MLA’s46/437-440 will have 
been lost and, unless the Supreme Court remedies it, will not be 
retrievable after the hearing of the MLA’s and the Warden’s other duties 
under S75 are completed by the Warden.  In that way, for the Warden to 
hear the MLA’s now would prejudice the Objector as it would mean that 
neither their rights and position as existed when the original objection was 
lodged, nor their rights and position as affected by the amendments to 
their original objection will have been preserved.  In my opinion, the 
integrity of the proceedings in respect of the MLA’s would not be 
preserved were the hearing of the MLA’s to proceed now and the 
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Objectors would be improperly prejudiced.  I consider that the Applicants 
will not suffer any prejudice that would justify a refusal to stay or adjourn 
the hearing of the MLA’s until after the final determination of the Court 
of Appeal. 

55  Apart from the issues of preservation of the integrity of the 
proceedings and of the Objector’s rights and of prejudice, I am also of the 
view that, in this case, given the considerable number of issues of law that 
are common in the proceedings before the Court of Appeal and those 
before the Warden, it is simply inappropriate for the Warden to embark 
upon a hearing where it appears very likely that most of the matters of law 
that the Court of Appeal will consider and decide will also need to be 
considered and applied by the Warden.  It is highly desirable and 
appropriate that the Warden have the benefit of the decision of the Court 
of Appeal when hearing the MLA’s and when reporting and 
recommending to the Minister.  It is in the best interests of the 
administration of the Act that there be consistency and certainty in the 
application of the law and that, where it can be avoided there be no 
multiplicity of proceedings in respect of the same legislation and the same 
subject matter, including potential applications to the Supreme Court for 
relief arising out of my conduct of the hearing and my report and 
recommendation .  There is a significant potential for of the any one or all 
of the parties before me to seek prerogative or other relief in the Supreme 
Court if I proceed to complete the hearing of the MLA’s and report and 
recommend without the benefit of the decision of the Court of Appeal 
concerning the relevant law.   

56  I do not accept that the S63 of the Interpretation Act 1984(WA) 
requires me to overlook, or that the section itself overcomes, the matters 
that I have discussed.  “All convenient speed” is a relative concept that 
must be assessed in the context of all material aspects of the act that is  to 
be done.  Those aspects include all of the consequences of commencing 
and proceeding with and completing the relevant act.  I have considered 
such matters.  I am satisfied that a Warden has power to temporarily stay 
the proceedings, as part of an overall power to regulate proceedings in 
open court.  Where it is not in the best interests of the administration of 
the Act for a hearing to proceed and where no undue prejudice will follow 
to any party or where no prejudice that cannot be reasonably remedied is 
apparent then it is proper that the proceeding be stayed for an appropriate 
period.  I consider a stay to be desirable and appropriate in the present 
matter.  In the context of the particular proceedings, I mean by “stay” that 
there be no further step taken in or connected with the hearing of the 
MLA’s, including the hearing of them in open court.  Whether it is correct 
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use the word “stay” in the context of the Act and the administrative nature 
of the proceedings is debatable but of little consequence.  The power is 
vested in Warden to decide when it is appropriate to conduct a hearing of 
an application to grant a tenement.  It must be open to a Warden, having 
set a hearing date to subsequently conclude, where circumstances have 
since changed, that it is no longer appropriate that the hearing proceed on 
the date fixed and to make consequential orders or give directions that 
may include, in effect, a bar on any further steps being taken before the 
Warden for a period that is reasonable.  What is reasonable will require a 
consideration of relevant circumstances including prejudice to any party.  
That is different from merely vacating a hearing date.  In any event, if I do 
not have the power to stay the proceedings then, for the same reasons, I 
would vacate the hearing dates of 2 and 3 November 2006. 

57  The MLA’s are stayed in the manner just referred to until further 
direction of the Warden to be given after the final determination by the 
Court of Appeal in CIV 1808 of 2006 and upon the application of the 
Applicants or the Objector. 

 


