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INTRODUCTION 

On 29 July 2003, Robert Sirr (“the Plaintiff”) lodged a plaint against MBL 

Exploration Pty Ltd (“the First Defendant”) and Mark Atkinson (“the Second 

Defendant”) (together “the Defendants”) seeking “dissolution etc of all dealings 

between Plaintiff and Defendant (sic – Defendants)” and “rehabilitation by the 

Defendant (sic - Defendants) of P 51/2386.”  An attachment to the plaint stated that 
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the Plaintiff was seeking dissolution of the partnership and a division of partnership 

property.  A Defence and Counterclaim was lodged by the Defendants on 26 August 

2003.   

 

At the commencement of the hearing, on 17 November 2004, I granted leave to the 

Plaintiff to file an Amended Statement of Claim.  The Defendants neither objected to 

the Amended Statement of Claim nor applied to amend their Defence and 

Counterclaim.  In his Amended Statement of Claim, the Plaintiff seeks: 

“(a) A declaration that an equal partnership existed between the Plaintiff and 

the Second Defendant. 

(b) A declaration that the partnership came to an end by virtue of section 45 

of the Partnership Act 1895 in July 2002 or alternatively January 2003. 

(c) Alternatively, a declaration that the partnership came to an end on 26 

August 2003. 

(d) An order that the Second Defendant pay the Plaintiff the sum of 

$7893.24. 

(e) A declaration that the excavator is the joint property of the partnership. 

(f) By way of compensation for unauthorised mining, gold won and 

excavator use: 

(i) the Second Defendant transfer its interest in P 51/2386 and 

51/2387 to the Plaintiff; 

(ii) the Court make a declaration that the First Defendant holds its 

interest  in PLA 51/2388 and ELA 51/988 and ELA 51/989 on 

behalf of the Plaintiff; 

(iii) the Second Defendant, alternatively the First Defendant, 

transfer his/its interest in the excavator to the Plaintiff. 

(g) As an alternative to (f), the Second Defendant do account to the 

partnership for his unauthorised mining activities on P 51/2386 by: 

(i) paying all moneys obtained therefrom to the partnership; and 



 4

(ii) rehabilitating the said tenement in such a manner as may be 

required by this Honourable Court as the sole expense of the 

second Defendant. 

(h) Such further or other Orders, including for the sale of the property of the 

partnership and for any indemnity or contribution between the parties in 

relation to the partnership as may be seen fit. 

(i) Interest on such sum as is found to be due to the Plaintiff at the rate of 

6% per annum from the date of Summons pursuant to section 32 of the 

Supreme Court Act. 

(j) Costs against the First and Second Defendants.” 

 

In their Defence and Counterclaim, the Defendants claim: 

“(i) A declaration that the partnership was formed between the 

Plaintiff, the (First) Defendant and Mark Atkinson (the Second 

Defendant) as equal partners and was dissolved on such date as 

this honourable court shall determine. 

(ii) A declaration that the excavator is the sole property of the 

Defendant. 

(iii) There be a partnership account and any necessary inquiries taken 

for the purposes of s 57 of The Partnership Act of 1895. 

(iv) The Plaintiff do pay to the Defendant damages for the repair costs 

of the excavator related to damage to it done by him or his 

servants or agents. 

(v) The Plaintiff do account to the partnership for his unauthorised 

mining activities on P 51/2386 and pay any monies lawfully 

obtained therefrom to the partnership, and, rehabilitate the said 

tenement in such manner as may be required by this honourable 

Court at the sole expense of the Plaintiff.   

(vi) This honourable Court make such further or other orders, 

including for the sale of the property of the partnership, and, for 
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any indemnity or contribution between the partners in relation to 

the partnership debts as may seem fit.”   

 

The hearing of this matter was held over three days from 17 to 19 November 2004.  

At the conclusion of the hearing, I ordered the Defendants to file their closing 

submissions within 14 days of receipt of the transcript; the Plaintiff to file his 

response within a further 14 days; and the Defendants to file their reply within 14 

days after that.  Contrary to the timetable set out in those orders, closing submissions 

were not received from the Defendants until 14 June 2005, from the Plaintiff until 13 

February 2006, and with submissions in reply from the Defendants on 7 March 2006. 

 

On 7 February 2005, and subsequent to the hearing, the partnership tenements, P 

51/2386 and P 51/2387, expired by the effluxion of time.  Orders sought in respect of 

ownership and rehabilitation of these tenements are no longer sought by the parties, 

and cannot be granted in any event.  Furthermore, applications for exploration 

licences, E 51/988 and E 51/989, were forfeited by the Department of Industry and 

Resources (the “DOIR”) in January 2006.   

 

Prior to the hearing of the plaint, various interlocutory applications were dealt with, 

and affidavits were filed pursuant to interlocutory orders.  At the start of the hearing, 

counsel for the Defendants sought and by consent was granted leave to rely on the 

affidavit of Anthony Burrows as evidence in the hearing.  At the conclusion of the 

hearing, counsel for the Defendants asked the court to rule that affidavits filed by the 

Plaintiff and the Defendants during interlocutory proceedings also be evidence in the 

hearing.  There had been no earlier application for an order in these terms, and no 

such order had been made by the court.  The affidavits sought to be relied on as part 

of the evidence had not been the subject of cross examination during the hearing.  I 

ruled that the affidavits filed during interlocutory proceedings were not evidence in 

the hearing.   
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Despite my ruling, counsel for the Defendants has sought in closing submissions that 

I overrule and reverse my earlier decision, and refer to the excluded affidavits as 

evidence in the hearing of the plaint.  Surprisingly, much of the Defendants’ 

submissions are framed on the premise that I will do this.  The ruling I made at the 

end of the hearing – that affidavits filed during interlocutory proceedings are not part 

of the evidence in the hearing of the plaint – stands, and I now make my decision 

based on that ruling. 

 

THE EVIDENCE 

It is common ground that over the duration of the partnership both the Plaintiff and 

the First Defendant and/or the Second Defendant held mining tenements in their own 

right as well as sharing an interest in the partnership tenements.      

 

At the commencement of the hearing, counsel for the Defendants handed up a 

Schedule of payments and receipts taken from affidavits filed during interlocutory 

proceedings by the Plaintiff and the Defendants.  The Schedule was later tendered 

into evidence on the limited basis that it be accepted as proof that the listed payments 

and receipts had been made or received in the amounts indicated, and further that the 

payments had been made or received by the party indicated on the Schedule.  The 

Schedule became Exhibit 18.   

 

For ease of reference, I will refer to the Plaintiff and each Defendant by name 

throughout the following summary of evidence.   

 

Plaintiff’s evidence 

Robert Sirr gave evidence and called three other witnesses in support of his case.  

They were his son, Joshua Sirr, his sister, Marjorie Forbes, and prospector, Timothy 

Pascoe.   
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Robert Sirr told the court that Mark Atkinson approached him in 1999 and suggested 

they apply for three prospecting licences on a 50:50 basis.  He said that Mr Atkinson 

requested that his (Mr Atkinson’s) half share of each prospecting licence be in the 

name of his company, MBL Exploration Pty Ltd.  Mr Atkinson marked out P 

51/2386, P 51/2387 and P 51/2388, and Mr Sirr applied for these tenements and paid 

the relevant fees.  The applications for P 51/2386 and P 51/2387 were granted on 8 

February 2001; the third application, for P 51/2388, is still on foot.  Mr Sirr said that 

the agreement between he and Mr Atkinson was that the partnership would be an 

equal one and that, as well as sharing the tenements equally, they would also share 

partnership income and expenses on a 50:50 basis.   

 

Within days of receiving notice of the grant of P 51/2386 and P 51/2387, Mr Sirr 

moved his bus from Meekatharra to the partnership tenements, initially to P 51/2387 

and later to P 51/2386.  Mr Sirr said that on about 14 or 15 February 2001, his son, 

Joshua Sirr, and Mr Atkinson started work on the partnership tenements and obtained 

some “good gold”, being about 16 ounces.  Mr Sirr personally paid his son for this 

work.  Mr Sirr said he went out to work on the tenements as often as he could.  He 

said the agreement was that he would put as much labour as he could into working 

the partnership tenements but that would be limited because he was running a 

business in Meekatharra.  He said Mr Atkinson’s loader and detecting equipment 

were used to carry out work on the partnership tenements and he provided the bus by 

way of shelter at those tenements.  Mr Sirr’s equipment in his shed at Meekatharra 

was used to process the gold for sale.  Mr Sirr said that recovered gold was melted 

down and sent away, usually to the mint or to Johnson Matthey.  He said “all the gold 

that we ever found in the partnership was always in Mark’s possession until we 

processed it.”  Mr Sirr said that by way of a separate agreement, he agreed that Mr 

Atkinson could keep the gold he obtained from dry blowing on the partnership 

tenements because he (Mr Atkinson) was using his own machinery to work the 

tenements.    
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Mr Sirr said that after work commenced on the partnership tenements, he and Mr 

Atkinson decided to purchase an excavator because the ground was proving too hard 

for the loader and damaging the bucket.  He said that he and Mr Atkinson discussed 

purchasing an excavator for about a month before acting to do so.  Initially Mr Sirr 

was going to buy the excavator, but then he and Mr Atkinson decided to buy it on a 

50:50 basis.  The proposed excavator was in Cue and Mr Sirr went with Mr Atkinson 

to inspect the excavator.  Mr Sirr said they purchased the excavator for $10,000, and 

Mr Atkinson wrote out two cheques for $5,000 each (one being the deposit and the 

other being the balance of the cost) on the MBL Exploration account.  Mr Sirr said 

MBL Exploration made the payments because it could deduct them for tax purposes, 

whereas Mr Sirr did not claim his mining expenses for tax purposes.  Mr Sirr said he 

paid Mr Atkinson for his share of the cost of the excavator in gold recovered from the 

partnership tenements.  He said he paid $1,086 to transport the excavator from Cue to 

the partnership tenements.   

 

Mr Sirr said a lot of work was done on P 51/2386 after obtaining the excavator.  He 

said he would go out to P 51/2386 about 2 days per week and Mr Atkinson would be 

there nearly every day.  He said that for about a month after the excavator arrived, his 

son Joshua also worked on P 51/2386.  Further gold was recovered and Mr Sirr 

processed about 500 grams by bim-bamming it and putting it in acid.  He sent the 

resulting product to the Gold Nuggett Exchange in order to obtain a higher sale price.   

 

Mr Sirr said he applied for exploration licences 51/988 and 51/989 in Aug 2001 on a 

50:50 basis with MBL Exploration.  He paid $774.90 in application fees and 

advertising costs.  These applications were still pending at the time of the trial.  In 

about August or September 2001, Mr Sirr said he and Mr Atkinson discussed that 

gold was becoming hard to win on P 51/2386 and P 51/2387 and that they would stop 

operations for the time being.  The possibility of using explosives on the partnership 

tenements was also discussed.  Mr Sirr said that he and Mr Atkinson did no further 

work together on the partnership tenements after November 2001. 
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On 1 November 2001, Mr Sirr was presented with a reconciliation of partnership 

costs, or a “Tally” (Exhibit 4) by Mr Atkinson’s de facto partner, Allison Rickman.  

The Tally was “a piece of paper that Allison Rickman brought in which had their 

figures on, gold sales and fuel expenses, etcetera, and after viewing it I put my 

figures onto it to fill in the gold sales I had had and so we could reach an agreement 

for the end of the year.”  The Tally is annexed to these reasons.  Mr Sirr said he also 

prepared some calculations of his own and showed these notes (Ex 5) to Ms 

Rickman.  Mr Sirr said that as a result of the Tally and his own calculations, and as 

requested by Mr Atkinson, he paid $515 by cheque to MBL Exploration in settlement 

of the partnership accounts.  He said he did not know how he came to that figure but, 

after he and Mr Atkinson discussed it, he wrote out the cheque and “as far as I’m 

concerned it was all finished”.  He said he also gave Mr Atkinson $150 in cash, again 

to settle the partnership accounts.   

 

Mr Sirr said that in his notes (Ex 5) he allocated an amount of $11,811.28 received by 

himself for gold sales in the proportions of 60% to Mr Atkinson and 40% to himself 

because Mr Atkinson was doing more work on the tenements than he was.  He said 

there was no discussion about this and he just did it.  He said he had been “tossing up 

60:40” …. “because I hadn’t been out there all the time”.  The allocation of gold 

payments on the Tally is about 1/3 to Mr Sirr and 2/3 to Mr Atkinson.  Mr Sirr 

admitted that he did not object to this “allocation”.  He insisted the approximate 1/3 

share given to him on the Tally and in his notes was not his share of partnership 

income but rather an allocation of that income.  He said it was an allocation to “cut 

out” his $5,000 payment for the excavator.  He said the partnership agreement was 

that he and Mr Atkinson were to share income and expenses on a 50:50 basis.  Mr 

Sirr said he lent MBL Exploration $5,000 in July 2001 so that it could convert some 

mining tenements, and that this amount was also “cut out in the tally”.   
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Mr Sirr said that in May 2002 Mr Atkinson approached him for a loan to repair his 

loader; he said he loaned him $3000, giving him a cheque made out to MBL 

Exploration.  Mr Sirr said that at the time of commencing these proceedings he had 

forgotten about the $3000 loan, and did not think it had been repaid.   

  

Mr Sirr said he was aware that the Mining Regulations allowed for 500 tonnes of 

ground to be disturbed on a prospecting licence.  However, he thought that the 

partnership had received a notice of intent (“NOI”) from the DOIR allowing them to 

mine 5,000 tonnes of ore.  In July 2002, Mr Sirr visited the partnership tenements 

with Tim Pascoe, and found Mr Atkinson digging on P 51/2386 with the excavator.  

Mr Sirr said it was then about 8 months since he had been on the partnership 

tenements, and in his estimation the amount of work done on the tenements since 

November 2001 had doubled.  He said he was not aware that Mr Atkinson had 

continued to work the partnership tenements after November 2001.  Furthermore, Mr 

Atkinson had not accounted to him for any gold recovered between November 2001 

and July 2002.  He said he did not make any complaint about this work to Mr 

Atkinson at the time.   

   

In January 2003, Mr Sirr again went to P 51/2386 and saw that “another two or three 

times the amount of work had been done from when I had seen it in July.”  He said it 

was “probably 10,000 tonnes plus”.  He said that he then went to P 51/2388 - for 

which application was still pending - and found the excavator on that tenement.  He 

said that there was a massive hole on P 51/2388 which was about 45 metres by 35 

metres and 8 to 9 metres deep, with some smaller excavations in the surrounding 

area.  Mr Atkinson was not present at the time and Mr Sirr moved the excavator to 

the partnership tenements where he did some digging for 2 days with Tim Pascoe.  

He said he won between 3 and 5 grams of gold during this time, which he kept for 

himself.  He then organised for Anthony Burrows to transport the excavator from the 

partnership tenements to his tenement at Jillawarra, where he used the excavator for 

about 13 hours.  Mr Sirr said he also lent the excavator to Geoffrey Hayes who took it 
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to a nearby lease and did some work with it.  Mr Sirr said that when in April 2003 Mr 

Atkinson had still not returned to Meekatharra, he rang him and told him that he had 

taken the excavator to Jillawarra and that “I weren’t (sic) happy at all about the 

situation of the partnership”.   

 

Mr Sirr said he complained to the DOIR in May 2003 that mining on P 51/2386 had 

exceeded the limit of ground allowed to be disturbed under the conditions on the 

tenement.  The DOIR subsequently commenced forfeiture proceedings in relation to 

P 51/2386.  Mr Sirr said that over the duration of the partnership much less work was 

done on P 51/2387 as compared to P 51/2386.   

   

Mr Sirr said he received no account of gold recovered from P 51/2386 or P 51/2387 

from Mr Atkinson after November 2001.  He said that after November 2001 he did 

not obtain, or deposit in his account, any further gold from the partnership tenements, 

other than about 3 to 5 gms recovered in January 2003.  Mr Sirr said that Mr 

Atkinson completed and filed the Form 5s for P 51/2386 and 51/2387 in the 

expenditure years ending 7 February 2002 and 7 February 2003.  The Form 5s 

indicate substantial work on both P 51/2386 and P 51/2387 in those years.       

 

Mr Atkinson returned to Meekatharra in May 2003 and removed the excavator from 

Mr Sirr’s tenement at Jillawarra.  Mr Sirr said that from the time the excavator was 

purchased, Mr Atkinson had used it on his own tenements as well as on the 

partnership tenements.                    

 

Joshua Sirr told the court that he thought he arrived in Meekatharra at about the end 

of March or early April 2001, but he wasn’t sure.  He said that he was out on the 

partnership tenements, at times with three friends, prospecting for his father (Robert 

Sirr) on a daily basis.  He said he prospected with a metal detector and “also after the 

excavator had dug up dirt or the loader we’d prospect over that and then the same 

again after”.  He said that when he started work at the partnership tenements his 
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father’s bus was on P 51/2387 and work had already started on the tenements.  He 

said he worked on P 51/2387 and then moved to P 51/2386.  He said any gold 

recovered was put into a jar which was held by Mr Atkinson.  Joshua Sirr said he 

stayed in Meekatharra until August 2001.  He remembered conversations between his 

father and Mr Atkinson to the effect that the partnership was “50:50 after costs”, and 

that the excavator was owned jointly by his father and Mr Atkinson. 

 

Tim Pascoe told the court that he is a prospector and alluvial miner.  Mr Pascoe said 

he first went to P51/2386 in August 2001 and Joshua Sirr was working there with his 

girlfriend.  In July 2002, he went to the partnership tenements with Mr Sirr and found 

Mr Atkinson digging a hole on P 51/2386 with the excavator.  He said that Mr Sirr 

appeared shocked at finding Mr Atkinson on the tenement.  Mr Pascoe said that Mr 

Atkinson talked to him about the problems he was having using explosives on the 

partnership tenements.  Mr Pascoe said that in July 2002 the amount of work done on 

P 51/2386 had tripled, “maybe quadrupled” since his visit in August 2001.  Mr 

Pascoe returned to P 51/2386 again with Mr Sirr in January 2003, and Mr Sirr moved 

the excavator to the partnership tenements.  He said he and Mr Sirr did some work on 

the partnership tenements for 2 days and found a couple of ounces of gold.  They also 

did some rehabilitation work on the tenements.  Mr Pascoe did not think much work 

had been done on the partnership tenements between July 2002 and January 2003.   

 

Mr Pascoe said that the excavator had problems when he and Mr Sirr moved it to the 

partnership tenements in January 2003.  One side of the excavator didn’t drive 

properly; there was a ram problem in the boom; and the rams on the tracks were 

leaking and tightening.  However, he said, the excavator was working.    

 

Defendants’ Evidence 

Mark Atkinson is a director and shareholder of MBL Exploration Pty Ltd.  He told 

the court that the terms of the partnership with Mr Sirr were not agreed at the time of 

applying for the prospecting licences in 1999.  Mr Atkinson said that after the grant 
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of P 51/2386 and P 51/2387 in February 2001, he told Mr Sirr that the arrangement 

would be “a third (for Mr Sirr), a third (for MBL Exploration), a third (for Mr 

Atkinson) and then you have expenses to be taken off the top of that”, and “we were 

to put in equal amounts of labour.”  Mr Atkinson said MBL Exploration was to be a 

partner because it provided the equipment to work the partnership tenements, 

including a front end loader, a compressor, a rock drill and a jackhammer.     

 

Mr Atkinson said before he started work on the partnership tenements he was “metal 

detecting in the general area around town (Meekatharra), without going too far … 

within a 20 to 30 kilometre radius.”  He said he recovered gold during that time and 

deposited it in the MBL Exploration account at Johnson Matthey.  He said the 

amount of $6,940.84 received by MBL Exploration from Johnson Matthey on 13 

March 2001 was a payment for gold he won in the area surrounding Meekatharra, and 

not for gold from the partnership tenements.   

 

Mr Atkinson said that when P 51/2386 and P 51/2387 were granted, he discussed 

seeking approval to disturb more ground than was allowed under the standard 

conditions on the licences with Mr Sirr.  He said Mr Sirr said he would lodge the 

relevant forms to seek approval.  Mr Atkinson said that sometime prior to 14 March 

2001 when “we took the bus out to P 51/2387”, Mr Sirr told him they had “approval 

for 5000 tonne”.  Mr Atkinson said he never saw a letter of approval from the DOIR.  

 

Mr Atkinson said he started work on P 51/2387 on about 15 March 2001 with Joshua 

Sirr, and they recovered some gold.  He said he kept all the gold won on the 

partnership tenements in a jar, and later took it to town where it was processed into 

gold bars using Mr Sirr’s equipment.  Mr Atkinson said that the initial gold found on 

P 51/2387 “would have been” deposited with Johnson Matthey on 2 April 2001 under 

the MBL Exploration account, with payment being received on 17 April 2001.  He 

said MBL Exploration kept this gold payment.   
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Mr Atkinson said that work soon shifted from P 51/2387 to P 51/2386.  He said he 

had a “special arrangement” with Mr Sirr in relation to the topsoil on P 51/2386, in 

that Mr Atkinson could “keep the gold that comes out of the dry blow”.  Mr Atkinson 

said the deposit of gold sent to Johnson Matthey on 2 April 2001 contained about 1 ½ 

or 2 ounces of gold (worth “around a thousand bucks”) won under the agreement for 

dry blowing.   

 

Mr Atkinson said the ground on P 51/2386 was so hard that he kept breaking the 

blade on the loader.  To overcome the problem of working in hard ground, he said he 

suggested in or at about the end of April 2001 that an excavator be purchased.  He 

said that he and Mr Sirr were talking about an excavator for “quite some time”, and 

for “at least weeks” before they brought one.  Mr Atkinson said that Mr Sirr said he 

would buy the excavator, but that he (Mr Atkinson) had wanted to, and did, buy it.  

When he was referred to receipts for the excavator by his counsel, Mr Atkinson 

agreed that, in fact, a deposit of $5,000 was paid for the excavator on 29 March 2001, 

with the balance of the purchase price being paid on 4 May 2001.  He said that after 

the excavator was purchased, he used it on his own tenements as well as on the 

partnership tenements.   

   

Mr Atkinson said that in July 2001 he asked Mr Sirr for a loan of $5,000 because his 

overdraft was at its limit.  He said the loan was an advance against gold bullion that 

had been sent to the Nugget Exchange by the partnership.  The loan amount was 

deposited in MBL Exploration’s bank account on 9 July 2001.  Mr Atkinson agreed 

that also in July 2001, MBL Exploration paid $4,999.72 to DOIR to convert 

prospecting licences to a mining lease.   

 

Mr Atkinson said that in August 2001, the ram on the excavator broke down and the 

excavator could not be used.  He said that between August and September 2001 he 

“did some more days dry blowing” on P 51/2386.  The excavator was repaired on 
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about 19 September 2001, but by this time Mr Atkinson had moved his equipment 

from P51/2386.  He said he did not go back to the partnership tenements in 2001.   

 

Mr Atkinson said that Ms Rickman kept his books of account, including the “keeping 

of cheques gone out and deposits gone in”.  He said he did not keep secrets from Ms 

Rickman but he also did not discuss all his business transactions with her.  He said he 

was not at the meeting between Ms Rickman and Mr Sirr on 1 November 2001 when 

the Tally was produced.  Mr Atkinson initially said that he was not even in 

Meekatharra on 1 November 2001, but then agreed that he received and cashed a 

cheque for $515 from Mr Sirr in the Commercial Hotel in Meekatharra on that day.  

When questioned about the Tally, Mr Atkinson said that he “knew that they had gone 

in there and done some accounting”, but not until “after the fact.”  He said that he 

knew that Ms Rickman was going to talk to Mr Sirr, and that she came back from the 

meeting saying that Mr Sirr had agreed to put new tyres on MBL Exploration’s car 

and to pay for the loader to go to Perth for repairs.  Mr Atkinson said he did not assist 

Ms Rickman to prepare the Tally, and that she had prepared it from the ledger and 

“not from me”.  Mr Atkinson said that the cheque for $515 received from Mr Sirr on 

1 November 2001 was for some nuggets purchased by Mr Sirr from two prospectors, 

a Mr Miller and a Mr Crilly, and not in settlement of the partnership accounts.   

 

Mr Atkinson said he never accounted to Mr Sirr for gold recovered from the 

partnership tenements, and nor did he provide him with a detailed list of expenses 

associated with those tenements or account to him for expenditure listed in the 2002 

and 2003 Form 5s (Exhibits 6 and 8).  Mr Atkinson said he did not account for gold 

recovered between February 2002 and February 2003 “because there was no profit 

made, the gold that came in and the expenses that came out, and this is – had 

included all of MBL’s – you can see there is administration costs.  There’s other 

costs.”  Mr Atkinson prepared the 2002 and 2003 Form 5s.  
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Mr Atkinson said that when he returned to Meekatharra in April 2002 (having been 

away since December 2001), he told Mr Sirr that he wanted to do some more work on 

P 51/2386 and P 51/2387.  He said he made an arrangement with Mr Sirr that Mr 

Miller and Mr Crilly would work with him on P 51/2386 for 20% of the gold 

recovered.  He said that Mr Miller and Mr Crilly worked on the partnership 

tenements for a few weeks and found about 7 ½ ounces of gold, from which they 

each received 20 gms.  Mr Atkinson said the balance of gold found over that period 

was deposited with Johnson Matthey on 8 July 2002.   

 

Mr Atkinson said he obtained a $3000 loan from Mr Sirr in May 2002 because “once 

again the overdraft limit was up at the top and we had little gold”.  He said he 

deposited the loan in the account of MBL Exploration on 31 May 2002.  Mr Atkinson 

said the money was repaid to Mr Sirr before he left to go on holiday to Broome in 

July 2002. 

 

Mr Atkinson said that he and Ms Rickman were in Broome from late July 2002 until 

late August 2002.  He said no work was done on the partnership tenements while he 

was away and that he moved the excavator from P 51/2386 to one of his own 

tenements when he returned to Meekatharra on 2 September 2002.  He said the 

excavator did not return to the partnership tenements in 2002.   

 

Mr Atkinson said that later in 2002 he saw Mr Sirr at a hotel in Meekatharra and Mr 

Sirr asked if he could buy the excavator from Mr Atkinson, to which Mr Atkinson 

replied “no”.  He said that Mr Sirr wanted to take the excavator to P 51/2386 to do 

some work.  Mr Atkinson said he left Meekatharra in December 2002 and did not 

return until April or May 2003.  He said that while he was still away in early 2003, 

Mr Sirr called and accused him of illegal mining.  He said that Mr Sirr did not say 

that the partnership was at an end.  Mr Atkinson said that when he returned to 

Meekatharra, the excavator was not where he had left it and there had been 
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substantial work done on P 51/2386 since December 2002.  Mr Atkinson said the 

excavator was damaged after it was taken by the Plaintiff.     

 

Allison Rickman told the court that she is the de facto partner of Mr Atkinson, and 

has been so for about 10 or 11 years.  She said that she was present in 1999 when the 

partnership tenements were applied for, and that discussions between Mr Sirr and Mr 

Atkinson at that time were that “Bob (Mr Sirr) would pay the initial costs for the 

blocks that Mark didn’t have and he would obtain a 50 per cent share in the blocks.”  

She said they were staying in Meekatharra in a house belonging to Mr Sirr in early 

2001.  She said that when the tenements were granted, it was agreed that Mr Atkinson 

would get a third of the gold, that Mr Sirr would get a third of the gold and “because 

MBL Exploration owned all the equipment that would get a third of the gold.”  She 

further said that Mr Sirr was to “receive a third of the gold if he contributed 50% of 

the labour and (Mr Atkinson) would receive the same for putting up the same amount 

of labour.”  

 

Ms Rickman said that she thought operations started on the partnership tenements in 

March 2001, but she was not “that involved in the very beginning”.  She said that she 

first started to go out to the tenements when Mr Atkinson had moved from P 51/2387 

and started work on P 51/2386.  She said she did some detecting work.  Ms Rickman 

admitted she did not remember when work started on the partnership tenements, but 

rather had worked it out from the “expenditure in the book and stuff like that”.     

   

Ms Rickman said she only partly wrote up the ledger for MBL Exploration and Mr 

Atkinson between February 2001 and July 2002.  She said she filled in the details of 

receipts and payments, and Mr Atkinson put descriptive detail in a column at the right 

hand side of the page.   

 

Ms Rickman said that in November 2001 she had a meeting with Mr Sirr about 

money.  She said that before the meeting she wrote down the “fuel amounts and I 
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wrote down the amounts of gold as I under – you know, that I thought were involved 

in the ..”.  She said she obtained this information from gold receipts and fuel receipts.  

She said she did this off her own bat and did not ask Mr Atkinson about it.  She said 

that she “showed (Mr Sirr) the piece of paper that I had written things on and he said 

that he hadn’t received anything from the first two amounts (of gold) and that there 

was some talk between him and Mark that he could – he could buy a half share in the 

excavator and he said that because he hadn’t come up with any of the money for it 

maybe he could – he could pay for it out of proceeds from the gold.”  Ms Rickman 

said she thought the payments received on 13 March 2001 and 17 April 2001 for gold 

as shown on the Tally were for partnership gold.  The Tally is attached as Annexure 

1.  She said, “Before I went in there I just had a look in there and I thought, “That … 

that looks like the right date.  They look like the right amounts of gold.  They look like 

the fuel amounts,” and I just wrote them down … and took them in.”  She said she 

based her figures on a 1/3 split of the gold to Mr Sirr and a 2/3 split to Mr Atkinson.  

However, she said, the entry of $2,000 (for gold) under the column headed “Bob” 

was based on less than a 1/3 split because Mr Sirr “was happy with that because Mr 

Atkinson did most of the work.”  Ms Rickman said that she told Mr Sirr that she 

would have to discuss these figures with Mr Atkinson “because I wasn’t authorised 

to give him a share in the excavator and that it was between them, that all I was 

really interested in doing was looking at these expenses.”  She said she divided the 

expenses for fuel, oil and the repair of the excavator ram on a 50:50 basis.  She said 

her reference on the Tally to a 118 gram nugget was to a nugget she had found.  Mr 

Sirr sent the nugget away for sale and she didn’t know how much he got for it.  She 

said Mr Atkinson had not received anything for 500 grams sent to the Nugget 

Exchange by Mr Sirr and “that Bob had given Mark $5000 after he had received that 

amount.”  She said the words “456 grams” and “Bar poured with dollied etc” and 

“Bob gets” were written on the Tally by Mr Sirr.  Ms Rickman said about the Tally 

and meeting with Mr Sirr, at T 105 –  

 “There was no figure reached at the end of this basically.  I just said to him, 

“Look Bob, the only – I’m not sure of any of this really,” you know, “I thought 
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you should have to work it out with Mark. The only thing that I am sure of is 

that much – that fuel and that oil and that ram repair.  That’s the only thing I 

am sure of,” you know, and that, “I think that you should have to pay some of 

that of (sic) you expect to get a share in the other gold,” you know because 

that was the agreement.” 

 

Ms Rickman said that Mr Sirr agreed to pay for new tyres for their car and for the 

cost of transporting the loader to Perth for repairs.  She said “that was all I really 

wanted”.  Ms Rickman said that the money received from gold “we got and sold” 

went into the MBL Exploration bank account because it was in overdraft, and “that’s 

how we kept operating.”   

 

Ms Rickman said that in mid 2002, on the request of Mr Atkinson, she asked Mr Sirr 

for a loan of $3,000 because MBL Exploration’s overdraft was at its limit.  Ms 

Rickman said Mr Atkinson sold some seed to repay this loan to Mr Sirr and to go to 

Broome on holiday in late July 2002.  However, Ms Rickman later told the court that 

she did not know where the cash used on their Broome holiday came from.  She said 

her sister might have owed Mr Atkinson money, but she didn’t know if she did and, if 

so, how much.  She said she and Mr Atkinson stayed at Mr Sirr’s place on 19 July 

2002 and Mr Atkinson repaid the loan then with a cheque for $2,500 and cash of 

$500.   

 

THE PARTNERSHIP AGREEMENT 

It is common ground between the Plaintiff and the Defendants that there was a 

partnership and that the partnership involved P 51/2386 and P 51/2387, as well as 

applications for other mining tenements.  The tenements, both granted and 

prospective, were in the names of the Plaintiff and the First Defendant with each 

party holding a 50% interest in each tenement.   
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As to the partnership agreement, the Plaintiff contends that the partnership was an 

equal one in every sense between himself and the Second Defendant.  He says that 

although the partnership tenements were in the name of the First Defendant, they 

were in reality held by the Second Defendant who was a director and shareholder of 

the First Defendant, and otherwise all aspects of the partnership including the sharing 

of income and expenses was to be on an equal basis between the Plaintiff and the 

Second Defendant.   

 

On the other hand, the Defendants say that, despite the First Defendant holding an 

equal interest with the Plaintiff in the partnership tenements, the partnership 

agreement was one whereby the Plaintiff and each of the Defendants was to have a 

one third interest in the net income of the partnership, with that income being 

determined after deducting expenses on a 50:50 basis between the Plaintiff and the 

Defendants.     

 

Having considered the evidence, I find that the partnership agreement was one where, 

firstly, partnership assets were purchased on a 50:50 basis by the Plaintiff on the one 

hand and the First Defendant and/or the Second Defendant on the other hand; 

secondly, operating expenses were shared equally by the Plaintiff and by the 

Defendants; and thirdly, net income after operating expenses was shared on the basis 

of 1/3 to the Plaintiff, 1/3 to the First Defendant, and 1/3 to the Second Defendant.  In 

my view, the income split was agreed in order to recognise the greater contribution of 

equipment and labour to the partnership by the Defendants.  I find that Ms Rickman 

knew what the partnership agreement between the parties was in November 2001 

when she prepared the Tally, and that the Tally, to the extent that it went, was an 

accurate reflection of what had been agreed between the Plaintiff and the Second 

Defendant.  Furthermore, as reflected in the Tally, I find that the excavator was 

purchased for the partnership by the Plaintiff and the First Defendant or the 

Defendants, who each contributed 50% of the purchase price.  Both Ms Rickman’s 

and Mr Sirr’s figures in Exhibits 4 and 5 reflect such an arrangement.   
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Mr Sirr says he reached a settlement with Ms Rickman on the basis of the figures in 

the Tally and his notes, and that although the figures, in various places, reflect an 

approximate 1/3:2/3 split of income, to that extent these figures are only an 

“allocation” and not reflective of the partnership agreement.  It is not clear what he 

means by that explanation and I do not accept in any event that the intention was to 

split the income other than on a 1/3:2/3 basis to the Plaintiff and the Defendants 

respectively.  Mr Sirr said that he was happy for the Defendants to receive about two 

thirds of the income because of their greater contribution, but I think that 

benevolence in fact reflects the agreement between these parties.   

 

Furthermore, I consider that the cost sharing arrangement agreed between the 

Plaintiff and the Defendants was one where each of the Plaintiff and the Defendants 

met 50% of the operating expenses.  Mr Sirr was running other businesses and could 

only contribute minimally to the partnership by way of labour.  He did not have 

equipment to prospect for and recover gold until the partnership purchased the 

excavator, and even then the Defendants’ contribution by way of equipment remained 

greater than that of the Plaintiff.   

 

The excavator was purchased by the Plaintiff and the First Defendant or the 

Defendants for the partnership with each of the Plaintiff and the First Defendant or 

the Defendants contributing 50% of the purchase price.  I accept that the Plaintiff was 

originally going to purchase the excavator because of the sometimes precarious 

financial standing of the Defendants.  However, as income started to be generated 

from gold sales, there was a change in this position and it was then purchased jointly 

by the Plaintiff and the First Defendant and/or the Defendants for the partnership.  

Payments for the excavator were made by the First Defendant from funds received 

from the sale of partnership gold.  Ms Rickman recorded the payment for the 

excavator as coming equally from the Plaintiff and the Defendants on the Tally.  I do 

not accept her evidence that she did this on the direction of the Plaintiff, and not from 
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her own knowledge.  The Tally was prepared by Ms Rickman prior to the meeting 

with the Plaintiff.  In my view, parts of Ms Rickman’s evidence were unreliable and 

clearly designed to assist the Defendants. 

 

Partners can set terms of an agreement as they like, although these terms may not be 

logical to an outsider.  I find that in light of the circumstances between these parties 

they came to the partnership agreement as earlier described.  The agreement was an 

oral one with the attendant informality that often comes with such arrangements.  Of 

course, the agreement was made at a time when the parties were friends and, it seems, 

there was a significant amount of goodwill between them. 

 

TERMINATION OF THE PARTNERSHIP         

The Plaintiff says that the partnership came to an end in July 2002; alternatively in 

January 2003; or on 26 August 2003.  The Defendants do not propose a date of 

termination and ask the court to make a finding.   

 

Following November 2001, little if any work was done on the partnership tenements 

until the Second Defendant returned to Meekatharra in April or May 2002.  The 

Plaintiff says that he was unaware that the Second Defendant was intending to 

continue work on the partnership tenements and was surprised to find him working 

on P 51/2386 in July 2002.  He says that although he was upset to find work going on 

without his knowledge he did not tell the Second Defendant that the partnership was 

terminated.  However, he says, the Second Defendant was acting without his 

knowledge and authority and this constituted a termination of the partnership.  There 

is no evidence to the effect that the Plaintiff told the First Defendant and/or the 

Second Defendant to cease work on the partnership tenements in November 2001, or 

at any time.  I do not accept that the Second Defendant’s work on P 51/2386 in July 

2002 brought the partnership to an end.     
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The Plaintiff claims that by July 2002 the Second Defendant had done substantially 

more work on P 51/2386 since the Plaintiff was last on the tenement in about 

November 2001.  He says that the work being carried out on P 51/2386 by the Second 

Defendant in July 2002 was unlawful in that it exceeded the limit of 500 tonnes 

permitted on the tenement under the terms on which it was granted, and that because 

of this unlawful activity the partnership came to an end in July 2002 pursuant to s 45 

of the Partnership Act.  In my view, there was no sufficient evidence to satisfy the 

court that unlawful mining was taking place in July 2002.  Amongst other things, 

there was no evidence, expert or otherwise, as to the work that had been done on the 

tenement, or as to how that work was estimated or measured.  I do not find that the 

partnership was at an end in July 2002 due to unlawful mining.   

 

Furthermore, it is claimed by the Plaintiff that in January 2003 (while the Second 

Defendant was away from Meekatharra) he found more work had been carried out on 

P 51/2386 since July 2002 and, as well, work had been done on the tenement the 

subject of the application for P 51/2388.  For similar reasons as in July 2002, the 

Plaintiff says the work on P 51/2386 was unlawful and, as well, that the work on the 

pending application was unlawful as no grant had been made.  Mr Pascoe’s evidence 

did not support the Plaintiff’s claim as regards further work on P 51/2386 between 

July 2002 and January 2003.  In any event, on the evidence presented, I am unable to 

be satisfied as regards whether any work was done, and, if so, the amount of that 

work and whether it was unlawful.  I do not find that the partnership came to an end 

in January 2003.   

 

There is no evidence of any partner advising the other partners that the partnership 

was at an end until 26 August 2003.  The Plaintiff says he told the Second Defendant 

he was unhappy about the partnership in a telephone conversation on about 21 April 

2003.  However, I am not satisfied that this conversation constituted a termination of 

the partnership.  The Defendants subsequently sent a letter to the Plaintiff terminating 
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the partnership on 26 August 2003.  I find that the partnership was terminated on 26 

August 2003 by the Defendants in a letter to the Plaintiff.   

 

COMMENCEMENT OF THE PARTNERSHIP 

The operations of the partnership – and the generation of income and expenses - did 

not commence until the grant of the two prospecting licences on 8 February 2001.  

The Plaintiff says work commenced on the partnership tenements within days of the 

grant on 8 February 2001.  Whereas the Second Defendant says that work 

commenced on the partnership tenements approximately a month later on about 15 

March 2001.  A letter dated 3 April 2001 to the Plaintiff approving the use of 

mechanical equipment on P 51/2386 and P 51/2387 and reminding the reader of the 

condition that disturbance on each tenement was limited to 500 tonnes was clearly 

not the catalyst for the commencement of work on the partnership tenements.   

 

The Second Defendant said that after working the partnership tenements for some 

time he realised the ground was too hard to work with a loader.  Both the Second 

Defendant and the Plaintiff said they then discussed obtaining an excavator to work 

the ground for at least two weeks before deciding to purchase an excavator.  An 

excavator that was available for purchase in Cue was initially too expensive, and it 

was only after negotiations that the vendor lowered his price.  A decision was made 

to purchase the excavator and a deposit was paid on 29 March 2001, only some two 

weeks after the Second Defendant, as he would have it, started work on the 

partnership tenements.   

 

In my view, it is more likely than not that the Second Defendant started work on the 

partnership tenements within days of the grants on 8 February 2002.  It was after 

working with the loader on the partnership tenements that it was decided that the 

loader could not deal with the hard ground and that an excavator was needed.  There 

was then discussion/negotiation as regards price and other matters before an 

excavator was purchased.  Both the Plaintiff and the Second Defendant said this took 
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at least some weeks.  I do not accept that a deposit was paid for the excavator only 

two weeks after starting work on the partnership tenements.  The Second Defendant 

was spending his time prospecting around the town of Meekatharra in early 2001.  

Then, when the partnership tenements became available on 8 February 2001, the 

Second Defendant commenced working on the partnership tenements.  For that 

reason, Ms Rickman included the gold payment received by the Second Defendant on 

13 March 2001 as partnership income in the Tally.   

 

INCOME AND EXPENSES DURING THE PARTNERSHIP 2001-2003 

It is not in dispute that the operating expenses of the partnership were to be shared 

equally.  However, as I found earlier, the net income of the partnership was to be 

shared on the basis of one third to the Plaintiff, one third to the First Defendant, and 

one third to the Second Defendant.         

 

The Plaintiff says that the mining operations of the partnership did not operate after 

November 2001 and that a settlement which resulted from the Tally on 1 November 

2001 dealt with all matters in relation to income and expenses between the partners.  

The Second Defendant denies that the Tally settled matters, and claims for additional 

expenses up to 1 November 2001.  Furthermore, the Second Defendant says 

operations did not cease in November 2001 and claims for operating expenses in 

2002.  He does not account for partnership gold recovered in 2002 and says that is 

“because there was no profit made, the gold that  came in and the expenses that came 

out, and this is – had included all of MBL’s – you can see there is administration 

costs. There’s other costs.”     

 

I do not accept that the Tally in November 2001 was final settlement as regards the 

partnership, or as regards the period ending November 2001.  As I have said, there is 

no evidence that either the Plaintiff or the Second Defendant instructed the other that 

no further work was to be carried out after November 2001.  In August 2001, 

application had been made for further partnership tenements and the parties continued 
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to hold tenements and the excavator beyond November 2001.  The partnership did 

not come to an end until 26 August 2003.         

 

The income of the partnership is the proceeds of the sale of gold recovered on the 

partnership tenements with the exception of gold recovered from dry blowing.  The 

Second Defendant claims that the substantial work carried out on the partnership 

tenements (as ‘confirmed’ in the Form 5s produced by the Second Defendant) did not 

recover sufficient gold to make a profit in 2002.  He says proceeds of the recovered 

gold met the expenses of recovery.  However, while he has not accounted to the 

Plaintiff for gold recovered, he has claimed for these expenses from the Plaintiff.   

 

The expenses of the partnership are the costs of fuel to operate the excavator and 

loader (if being used on partnership tenements other than for the purpose of obtaining 

dry blown gold) on the partnership tenements, the costs of any repairs to the 

excavator arising from partnership work, and the costs of holding the partnership 

tenements.  The Second Defendant has claimed for partnership expenses in 2002, but 

has not provided evidence of how the expenses claimed relate to the partnership 

tenements.  I do not allow the Defendants any expenses in 2002 because I do not have 

evidence of how the expenses claimed are referable to partnership expenses.  

Furthermore, although the Second Defendant says gold recovered went to meeting 

those expenses, I have no account of that gold and what expenses were met by the 

proceeds of that gold.       

 

The Plaintiff advanced a sum of $5,000 to the Second Defendant in July 2001, which 

sum has not been repaid.  It is agreed by both parties that this transaction should be 

dealt with in these proceedings and I have treated the sum as an Advance by the 

partnership.  However, a loan of $3,000 by the Plaintiff to the Second Defendant in 

May 2002 is a private transaction between the parties, and that loan is not dealt with 

in this case.   
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I am not persuaded that a sum of $515 together with a further sum of $150 were paid 

in November 2001 in settlement of the partnership by the Plaintiff, and these amounts 

have been excluded from the accounting which is to follow.  Although the Plaintiff 

says these amounts were in settlement of the partnership, he can provide no basis on 

which these sums were calculated, and the Tally also does not provide a basis for this 

claim.  It was conceded during the trial by the Second Defendant that he had received 

a fuel rebate of $960 which is not reflected in fuel expenses claimed.  The Second 

Defendant did not provide detail of whether the rebate applied to the fuel payments 

conceded by the Plaintiff, or whether it was in relation to other payments as well.  In 

the absence of any evidence to the contrary, I have treated the fuel rebate as referable 

to the 2001 fuel expenses.  

  

I find that the income and expenses of the partnership from its commencement in 

February 2001 until its termination in August 2003 were as follows: 

 

Partnership Income 

Received by : Plaintiff     Defendants 

   $15,140.11 (1)    $25,544.12 (2) 

(1) consists of following item nos. from Ex 18: 101, 102 & 119. 

(2) consists of following item nos. from Ex 18: 103, 104 & 105.  Excludes item 

106 which is described in the Schedule as “Dryblown gold”.  The only 

evidence on this item was that of the Plaintiff who said the gold was the 

Defendants under the agreement concerning gold recovered from dry blowing. 

 

Partnership Expenses 

Paid by:  Plaintiff     Defendants 

   $2,889.69 (3)    $ 8,632.13 (4) 

      Less fuel rebate  $    960.00 

         $ 7,672.13 

(3) consists of following item nos. from Ex 18: 6, 7, 8, 9, 10, 15, 16 & 17. 
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(4) consists of following item nos. from Ex 18: 27, 28, 29, 30, 31, 65, 68, 74, 98 & 

99. 

 

Advance 

Received by: Plaintiff     Defendants 

$5,000.00  (5)  

(5) consists of item 20 from Ex 18.   

 

Summary 

Total Partnership Income : $40,684.23 

Plaintiff’s share   1/3 = $13,561.41 

Defendants’ share   2/3 = $27,122.82 

 

Total Partnership expenses: $10,561.82 

Plaintiff’s share   ½ = $5,280.91 

Defendants’ share   ½ = $5,280.91 

 

Plaintiff’s Share 

Actually received/paid  Partnership Entitlement 

Income:  $15,140.11    $13,561.41 

Expenses:  $ 2,889.69    $ 5,280.91 

Net:   $12,250.42    $ 8,280.50 

 

Difference b’w actual & entitlement +$3,969.92 

 

Defendants’ Share 

   Actually received/paid  Partnership entitlement 

Income:  $25,544.12    $27,122.82 

Expen ses:  $ 7,672.13    $ 5,280.91  

   $17,871.99    $21,841.91 
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Difference b’w actual & entitlement -$3,969.92 

 

Net Income owed to Defendants  $3,969.92 

by the Plaintiff  

 

Advance owed to Plaintiff   $5,000.00 

by the Defendants 

 

Balance of Advance owed  

to Plaintiff after adjustment for  

Net Income owed to Defendants $  1,030.08 

               

PARTNERSHIP ASSETS AND CAPITAL 

At the time of the trial, the assets of the partnership included the granted prospecting 

licences, an application for a prospecting licence, applications for exploration 

licences and the excavator.  The granted prospecting licences (P 51/2386 and P 

51/2387) expired in February 2005 and accordingly are no longer available to the 

partnership.  The applications for explorations licences (E 51/988 and E 51/989) were 

forfeited by DOIR on 27 January 2006 (under s 111A of the Mining Act) and a refund 

for prepaid rent of $200 for each tenement was paid to the Plaintiff and the First 

Defendant on 30 January 2006.  A process to forfeit the application for P 51/2388 

was commenced by DOIR on 2 August 2006; however, forfeiture has not taken place 

at this time.  Accordingly, as it now stands, the assets of the partnership are the 

application for P 51/2388 and the excavator.   

 

It is clear that the Plaintiff and the Defendants cannot work together.  For that reason, 

in my view, the application for P 51/2388 should be withdrawn by the Plaintiff and 

the First Defendant, and I will make that order accordingly.  Prepaid rent on P 

51/2388 of $310 will be refunded to the Plaintiff and the First Defendant upon 

withdrawal of P 51/2388.  Thus total refunds of $710, being $400 for the exploration 
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licences and $310 for P 51/2388, will have been received by the Plaintiff and the First 

Defendant once P 51/2388 is withdrawn as ordered.            

 

There has been argument about costs of damage to the excavator, allegedly caused by 

the Plaintiff after the Second Defendant left Meekatharra in late 2002 and before he 

returned in April/May 2003.  It is clear on the evidence that over the period during 

which the partnership owned the excavator both the Plaintiff and the Second 

Defendant used the excavator for their own private purposes.  There is no sufficient 

evidence as regards the state of the excavator prior to the Plaintiff using it in early 

2003 to allow the court to isolate damage if any arising from use on a private 

tenement at that time.  Costs concerning the operation and repair of the excavator, as 

conceded or identified on the Schedule of receipts and payments (Ex 18), have been 

included as partnership expenses.  I make no further adjustments for any amount as 

regards the excavator.  In all the circumstances, I think the fairest way of dealing with 

this asset is to order its sale and apply the proceeds in settlement of the partnership, 

and I will make that order accordingly.   

 

There is partnership Capital in the sum of $2,232.98, consisting of items 1, 2, 3, 4, 

13, & 14 on Exhibit 18.  This capital sum was contributed by the Plaintiff and relates 

to the costs of obtaining tenements for the partnership.   

 

CONCLUSION 

For the foregoing reasons, I find that the partnership between the Plaintiff, the First 

Defendant and the Second Defendant was one on terms that the assets were 

purchased in equal shares by the Plaintiff on the one hand and the First Defendant 

and/or the Second Defendant on the other hand; that operating expenses were shared 

equally by the Plaintiff and the Defendants; and that net income was shared by the 

Plaintiff, the First Defendant and the Second Defendant on the basis of a 1/3 share 

each. 
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Partnership operations commenced within days of the grant of partnership tenements 

on 8 February 2001 and the partnership came to an end on 26 August 2003.  After 

inquiring into the accounts of the partnership, I find that the Plaintiff received net 

income beyond his entitlement under the partnership agreement in the sum of 

$3,969.92, and accordingly the Defendants received less than their entitlement and 

are owed the sum of $3,969.92 for net income.  Furthermore, the Defendants owe the 

Plaintiff the sum of $5,000 in repayment of an Advance.  Offsetting these sums 

leaves a balance of $1,030.08 owing to the Plaintiff by the Defendants. 

 

I find that the excavator is partnership property and order that it be sold.  I further 

order that the application for P 51/2388 be withdrawn.   

    

In accordance with the rule for distribution of assets on final settlement of accounts 

pursuant to s 57 of the Partnership Act, proceeds from the sale of the excavator and 

refunds from the withdrawal and forfeiture of applications for mining tenements are 

to be distributed as set out in the following orders.    

 

In light of my decision, it seems that each party has won on some points and lost on 

others.  It is difficult to see that any costs award would be appropriate; however, I 

will hear submissions on costs if counsel seek to make them.       

 

ORDERS 

The court makes orders as follows: 

(1) It is declared that a partnership existed between the Plaintiff, the First 

Defendant and the Second Defendant (together “the Defendants”) (“the 

Partnership”) on the following terms: 

(a) that operating expenses of the Partnership be shared on an equal basis by 

the Plaintiff and by the Defendants; and 
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(b) that income after operating expenses (“the Partnership Income”) be 

shared on the basis of a 1/3 share to each of the Plaintiff, the First 

Defendant, and the Second Defendant.   

 

(2) It is further declared that: 

(a) the Partnership came to an end on 26 August 2003;  

(b) the excavator is an asset of the Partnership; 

(c) the Plaintiff owes the Defendants $4,929.92 for their outstanding share 

of the Partnership Income; and 

(d) the Defendants owe the Plaintiff $5,000 for repayment of the Advance. 

 

(3) It is ordered that: 

(a) the excavator be sold as soon as is reasonably practicable, with such 

sale to  be arranged by the Plaintiff.  The Plaintiff is to provide a full 

accounting of the sale to the Defendants and the Defendants, or any one 

of them, shall execute all documents and do all acts as shall be necessary 

for the sale; 

(b) the sums described in (2)(c) and (2)(d) of these Orders be offset against 

each other;  

(c) the Plaintiff and the First Defendant withdraw their application for P 

51/2388 as soon as is reasonably practicable, with such withdrawal to be 

arranged by the Plaintiff.  The First Defendant is to execute all 

documents and do all acts as shall be necessary for the withdrawal; 

(d) the refunds of $710 received by the Partnership from DOIR for 

applications for tenements which have been forfeited or withdrawn (E 

51/988, E 51/989 and P 51/2388) be given to the Plaintiff in repayment 

of the outstanding balance of the Advance after offsetting the sums 

described in (2)(c) and (2)(d) of these Orders; and 

(e) the proceeds from the sale of the excavator be applied in the following 

order of priority: 
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i. $320.08 to the Plaintiff in repayment of the outstanding balance of 

the Advance after compliance with (3)(d) of these Orders;  

ii. $2,232.98 to the Plaintiff of remaining proceeds, if any, in 

repayment of the Plaintiff’s Capital sum;  

iii. remaining proceeds, if any, to the Plaintiff, to the First Defendant 

and to the Second Defendant in equal shares.       

 

 

 

 

 

     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

ANNEXURE 1 

COPY OF EXHIBIT 18 – TALLY 
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Note:   1) The Tally was produced by Ms Rickman. 

2) Italics are annotations made by the Plaintiff on Ms Rickman’s      

document. 
 

   BOB     MARK    TOTAL 

1)  13/3/2001 $2,350.00  $4,590.00    $6,940.84    

2)  17/4/2001         $2,000.00       $4,792.00    $6,792.00 

   $4,350.00  $9,382.00    $13,732.84 

 

1) Bob owes Mark $150 for first ½ payment excavator. 

2) Bob owes $500 for second ½ payment excavator. 

Mark owes $500 for excavator shift. 

 

 Bob still has 118 gram nugget   $2,239.11 (Paid to Bob) 

 

3)  1/8/2001          BOB             MARK    TOTAL 

   Nil   $11,811.28     (17/7/2001) 11,811.28 

   BOB    MARK 

4)  456 gms @      7752(500 gr)  Nil      500 gr   

 Bar poured with dollied etc? 

 Bob gives Mark $5,000 

 Bob gets 

 

EXPENSES 

Fuel/oil March/April      1,124.96  Fuel/oil 5,288.69 

  27/6        1,899.95  Ram repair   1,750.00 

  11/7           989.99 

  20/8           657.40  Total  $7,038.69 

  22/8           616.39  Bobs -              774.90 

           5,288.69 Split expenses  $3,500 each 



 35

 

 

Owes   BOB     MARK     Owes 5,000.00 

3,500   $4,350.00    $9,382.00 

    7,752.00 (500grms)  $11,811.28 

    2,239.11  (118grms)  $21,393.28     Bob’s total $19,490 

 

5) Mint - 5,149.00 (Paid to Bob) 

   


