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CALDER M 

REPORT AND RECOMMENDATION OF WARDEN TO MINISTER:  
MINING ACT SECTION 102(6):  EXEMPTION APPLICATION 

THE PROCEEDINGS 

The Exemption Applications  

1  Hudson Resources Ltd ("Hudson"), the holder of mining 
leases M70/275 to 277 ("the Hudson tenements") seeks certificates of 
exemption from the expenditure condition in respect of all of the Hudson 
tenements for the year ended 17 April 2005.  In each case Hudson seeks 
exemption from the whole amount of the prescribed expenditure.  Coal 
Holdings Pty Ltd ("the Objector") objects to the grant of each of the 
exemptions.  The reasons for which exemption is sought are identical in 
respect of all of the Hudson tenements.  Those reasons are: 

(i) time is required to evaluate work done on the tenement 
(s 102(2)(b)); 

(ii) time is required to plan future exploration (s 102(2)(b)); 

(iii) time is required to plan future mining (s 102(2)(b)); 

(iv) time is required to raise capital (s 102(2)(b)); 

(v) the ground the subject of the mining tenement contains a 
mineral deposit which is uneconomic but which may 
reasonably be expected to become economic in the future 
(s 102(2)(e)); 

(vi) difficulties in obtaining requisite approvals, prevent 
mining or restrict it in the manner that is or subject to 
conditions that are for the time being impracticable 
(s 102(2)(g)); and 

(vii) a reason or reasons which in the opinion of the Minister 
is or are sufficient to justify such exemption (s 102(3)). 

2    The facts said to support the exemption applications are 
particularised in each application.  Those facts are expressed in identical 
terms in each of the three exemption applications.  It is said that Hudson 
has held the Hudson tenements since 1982 and that until 1987 
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approximately $800,000 had been spent in a joint venture on the Hudson 
tenements and that such work established a resource of 71.1 million 
tonnes of coal with mineable resources of 47.9 million tonnes on the 
tenements. 

3   It is said that the Hudson tenements by themselves are not 
economic to mine.  It is asserted that the Hudson tenements may in the 
current economic environment be economic to mine if mined in 
conjunction with four adjoining mining leases (“the Rio Tenements”) held 
by Rio Tinto Exploration Pty Ltd ("Rio”).  The particulars make reference 
to the Vasse Coal Project, which is made up of the Hudson and the Rio 
tenements, and to certain agreements that have been entered into relating 
to the tenements included in the project and to assessments that have been 
done concerning the economic liability of the Vasse Coal Project.  It is 
said that work that has been done in relation to assessment of the 
economic viability of the Vasse Coal Project has shown that further 
development may be viable but that additional work is required to assess 
viability. 

4  It is further said that an exploration program has been commenced in 
respect of all of the tenements the subject of the project requiring 
expenditure of $2.1 million between 1 April 2005 and 1 December 2005 
and that at least $525,000 will be spent on exploration on the Hudson 
tenements during that period.  It is finally asserted that the Hudson 
tenements are in an area which makes it difficult to obtain necessary 
approvals for exploratory and mining work.  The tenements are in the 
Margaret River Cowaramup area and the Margaret River flows through 
the area.  In addition, much of the area of the Hudson tenements is located 
in State forest. 

The Objections 

5  The grounds of objection are identical in each case, namely, that in 
the 14 years ended 17 April 2004 Hudson has reported that it has spent 
nothing on or in connection with each tenement.  It is further said that if 
time is required to evaluate work done or to plan future exploration or 
mining or to raise capital, all of which are denied, Hudson has had ample 
opportunity to do such things.  It is said that if a mineral deposit is 
contained within any of the leases, it is economic or if it is uneconomic, it 
cannot reasonably be expected to become economic in the future.  It is 
also denied in each case that there were any difficulties in obtaining 
requisite approvals as claimed in each exemption application. 
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Plaints for Forfeiture 

6  In each of the three plaints for forfeiture it is simply asserted that the 
Defendant has not complied with the expenditure conditions relating to 
the tenement in question for the year ended 17 April 2005 and that the 
non-compliance is, in the circumstances of the case, of sufficient gravity 
to justify forfeiture of the lease.  Defences were filed to each of the 
plaints.  In each case the Plaintiff's claim is denied and it is noted that the 
tenement holder has applied for a certificate of exemption and stated that, 
in any event any failure to comply with the expenditure condition is not of 
sufficient gravity to justify forfeiture. 

The Hearing 

7  I conducted a hearing in open court and received evidence from the 
parties in support of the exemption applications and the plaints for 
forfeiture.  At the request of the parties, however, I have agreed that I will 
now make a report and recommendation to the Minister only in respect of 
the exemption applications and that after the Minister has determined the 
exemption applications I will hear submissions from the parties as to the 
plaints for forfeiture. 

Joinder of Further Parties 

8  At the conclusion of evidence and before closing addresses an 
application was made by counsel for the Applicant/Defendant to join as 
parties to the exemption applications and to the plaints for forfeiture 
Vasse Coal Pty Ltd and South West Coal Pty Ltd.  The applications for 
joinder to the exemption applications were opposed by counsel for the 
Objector.  There was no opposition to the applications for joinder to the 
plaint proceedings. 

9  The basis of objection to joinder in the exemption proceedings was 
that neither of the parties sought to be joined is a holder of any of the 
subject tenements and that neither of them has any present right to 
become registered as a holder of the tenements.  It is said that the two 
applicants for joinder had no more than a potential to become a holder if 
they exercised a contractual option in that respect.  Therefore, it was 
argued by the Objector, neither of the applicants for joinder had any 
interest that could be affected by the outcome of the exemption 
applications. 
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10                           It is submitted that the case of NEWMONT DUKETON PTY LTD 
& ORS -v- ANGELOPOULOS [2005] WAMW 1 is distinguishable in that 
in that case the party seeking joinder had a registered interest in the 
tenement in question at the time when the joinder application was made.  
In support of the application for joinder it was argued that the applicants 
for joinder both had a present right to become registered holders of the 
subject tenements and that anything that affected those tenements would 
affect those applicants.  It said that there are no conditions precedent in 
the option agreement, to which each of Vasse Coal Pty Ltd and South 
West Coal Pty Ltd is a party, that had not been met and that there was, in 
effect, no impediment to the option being exercised and their becoming 
registered holders. 

11  The evidence that I have heard satisfies me that both Vasse Coal and 
South West Coal have a sufficient interest in the tenements and, thus, in 
the outcome of the plaints and exemption applications to justify their 
application for joinder being granted.    

THE EVIDENCE 

12  At the commencement of the hearing, several documents were 
tendered into evidence with the consent of both parties.  There was a map 
showing the location of the subject tenements, certified searches of the 
register of the subject tenements together with certified searches from the 
register of each of several other tenements, copies of ASIC documents in 
respect of Hudson, Coal Holdings and other related companies. 

Evidence on Behalf of the Applicant/Defendant 

13  Evidence was given for Hudson by Mr Talbot-Evans.  He is the 
operations manager for Hudson in Western Australia.  He has been 
employed by Hudson for approximately eight years in different 
managerial capacities.  At the commencement of his evidence 
Mr Talbot-Evans produced a number of reports that had been prepared by 
different authors between 1985 and 2002 concerning the coal deposits 
contained within the Hudson tenements and the potential for economic 
mining of those resources.  He said that from a perusal of all of those 
reports, in particular the most recent by Scott Bishop, he concluded that 
the three mining leases held by Hudson could not of themselves, either 
individually or collectively, be economically mined. He is of the opinion, 
however, that there is a possibility of them being economically mined if 
their development is undertaken in conjunction with development upon 
the adjacent Rio tenements.  He said that from the year 2000 onwards Rio 
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had begun to look for someone to farm-in or to buy the combined Rio and 
Hudson mining leases and that Hudson had been content to leave that 
process to Rio which had extensive relevant expertise and the resources to 
do so.  He said that in about March 2003 Rio informed Hudson that Core 
Resources Pty Ltd (“Core”) was interested in the proposal of a mining 
development that embraced all of the Rio tenements together with the 
Hudson tenements.  At about that time Mr Talbot-Evans was asked to 
attend a meeting with officers of the Mines Department to discuss the 
future of the Hudson tenements.  The witness said that he informed the 
Departmental officers of the steps that Rio had taken towards having Core 
sign a purchase agreement.  Mr Talbot-Evans said that one other outcome 
of the meeting with the Departmental officers was that in April 2003, as a 
result of a suggestion that he said was made by the Departmental officers, 
he wrote requesting exemption from expenditure for the three subject 
tenements for a two-year period.  Certificates of exemption for each of the 
three tenements for the years 2002 to 2004 inclusive were granted    . 

14  Mr Talbot-Evans said that Hudson left Core and Rio to negotiate 
between themselves the substance of any agreements concerning the 
tenements.  In October 2004 an option and sale agreement (“the option 
agreement”) was entered into between Hudson, Rio and Core concerning 
both the Rio and the Hudson tenements.  The agreement granted Core a 
five-year purchase option period.  He said that, in summary, Hudson was 
to receive $250,000, less tenement rental costs, if the option was exercised 
and that the agreement also contained an arrangement whereby Hudson 
would receive some royalty payments.  It was the evidence of 
Mr Talbot-Evans that pursuant to the option agreement Hudson had paid 
rent and shire rates for the expenditure year ending in 2005 and that it had 
also made payments to a Mr Wilmott for storage of drill cores from 
drilling that had been undertaken many years beforehand. 

15  Mr Talbot-Evans said that Vasse Coal Management Pty Ltd had 
prepared and lodged the expenditure reports and the exemption 
applications in respect of the Hudson tenements. 

16  During cross-examination Mr Talbot-Evans agreed that the 
tenements had been granted to Hudson in April 1989 and that, apart from 
rates, rental and drill core storage charges, since 1997 no other 
expenditure had been incurred in connection with the Hudson tenements.  
He also agreed that Hudson had not been in a financial position to 
undertake work on the tenements.  He said that there had, however, been 
substantial work undertaken by Core and by AMCI over the last 
12 months prior to the hearing in December 2005 of these proceedings.  
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He had not been directly involved in that work; the management of the 
tenements had been contracted to a tenement manager. 

17  In relation to the option agreement, Mr Talbot-Evans said that he 
believed that the "commencement date" of the agreement, as defined in 
the agreement had occurred 29 October 2004.  He said that it was his 
belief that 29 October 2004 was the date when the responsibilities of 
Vasse Coal Ltd under the agreement commenced. 

18  Mr Norman Taylor was also called on behalf of Hudson.  He was a 
director of Core between October 2001 and May 2005.  In August 2002, 
as a director of Core, he met with officers of Rio concerning the possible 
development of the Vasse Coal Project.  Discussions and negotiations 
with Rio continued into 2004.  In about November 2003 Core commenced 
discussions with AMCI Australia concerning the Vasse Coal Project.  He 
then advised Rio that a third party with access to the necessary capital 
would need to be introduced into any mining development undertaking.  
He estimated that $100,000,000 capital expenditure was required.  In 
addition to its capacity to provide the necessary capital, AMCI had 
significant previous experience in coal-mining operations; Core did not 
have that experience. 

19  In February 2004 Core signed a non-binding letter of intent with Rio 
and Hudson concerning potential future exploration and development of 
the Hudson and the Rio tenements.  Core received significant technical 
assistance from AMCI concerning the valuation of the proposed Vasse 
Coal Project for purposes of Core undertaking due diligence.  Mr Taylor 
said that AMCI was not paid by Core for the role that AMCI played in the 
due diligence process.  Site inspections were undertaken.  Mr Taylor 
undertook discussions with Western Power officers concerning possible 
future use of any coal that was mined for electricity generation. Mr Taylor 
also inspected commercial data that had been compiled and held by Rio 
concerning the Vasse Coal Project. 

20  Mr Taylor said that Vasse Coal Pty Ltd was incorporated by Core to 
hold the interest of Core in the Vasse Coal Project.  It was the role of 
Vasse Coal to do scoping and feasibility studies. 

21  It was the evidence of Mr Taylor that as at December 2005 a very 
detailed pre-feasibility study in respect of the project had been nearly 
completed.  He said that the pre-feasibility study could, arguably, be taken 
as being a full feasibility study.  He said that the five-year option that had 
been granted in the option and sale agreement was inserted at the request 
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of Core because it was felt that a project of the type contemplated needed 
a reasonably long time to progress to a final decision being made as to 
whether or not the resource should be mined.  In addition, marketing 
research is critical, particularly if negotiations are being undertaken 
locally with Western Power or on international markets. 

22  Mr Taylor said that after the option agreement was signed Core had 
raised $3,000,000 capital by means of a share issue. 

23  Concerning cl 2.1 of the agreement in respect of conditions 
precedent to the commencement of the agreement, Mr Taylor said that 
those conditions had either been satisfied or had been waived by mutual 
agreement between the parties.  He also said that by 29 October 2004, 
which he believed was the commencement date of the agreement, the 
agreement had become unconditional for purposes of the commencement 
date. 

24  It was the evidence of Mr Taylor that once the option agreement had 
been signed by all of the parties AMCI was formally introduced to Rio as 
the third party that had been previously discussed between Rio and Core. 

25   A deed of assignment was executed in March 2005.  Under the 
deed of assignment Vasse Coal undertook to be the sole contributor to 
total expenditure of $1.5 million on the seven tenements.  Mr Taylor said 
that the reason that the deed of assignment was not signed until March 
2005, some five months after the commencement date of the option 
agreement, was that Rio had to satisfy itself that AMCI was an 
appropriate third party to be brought into the project and that Rio made a 
very thorough investigation of the suitability of AMCI in that regard.  The 
interest of AMCI in the project is held by South West Coal Pty Ltd. 

26  One of the conditions precedent to the operation of the deed of 
assignment is the execution of a marketing agreement.  The marketing 
agreement has not yet been executed.  It is also a condition precedent in 
the deed of assignment that the consent of the Minister be obtained to the 
transfer of the relevant interests.  Without objection, counsel for Hudson 
produced a copy of a letter from the Minister giving such consent.  He 
also produced a letter concerning waiver of the conditions precedent to the 
option agreement. 

27  Mr Stephen Pilcher was called by Hudson.  He is employed as a 
business manager by AMCI.  AMCI Australia is part of a worldwide 
group of companies extensively involved in the mining and marketing of 
coal.  Mr Pilcher has been engaged in activities connected with the 
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production management and business development of coal-mining 
operations since 1998.  He gave evidence about what he considered to be 
the most suitable method of mining the coal resource on the subject 
tenements.  He had been introduced to the tenements in question and to 
the Vasse Coal Project by Mr Lorraine in early 2004 when he was invited 
to assist Core with the technical aspects of the due diligence that Core was 
then undertaking for purposes of the option agreement. 

28  In April 2004, in that capacity, he prepared a scope and schedule for 
works to be completed during 2004.  The scope and schedule set out in 
brief format the work that Mr Pilcher considered had to be done prior to 
taking up the option and work to be done after taking up the option and 
securing the project.  It referred to a time frame from May to July 
(inclusive) 2004 to complete the paperwork and noted that during that 
period the relationship between AMCI and Core needed to be finalised.  
The time frame that followed was that between August and December 
2004 in which it was suggested that the completion of a feasibility study 
for the project in preparation for a project decision should occur and that 
completion of feasibility would be dependent upon completion of an 
exploration program. 

29  Mr Pilcher suggested that a budget of $2.5 million should be allowed 
for environmental studies, exploration and engineering and the modelling 
that was to be done after the option was taken up by Core.  At about that 
time Mr Pilcher came to Western Australia with Mr Colin Coxhead, an 
independent consultant/contract geologist, and examined data held by Rio 
concerning the tenements together with core samples that were located in 
two separate locations.  He examined the technical information with 
Mr Coxhead and, a geological model was constructed from the material 
that was examined.  Two coal seams were identified - the Osmington 
seam which is considered to be a major seam and the Lower Treeton 
which is perceived to be a secondary seam.  It was concluded that the two 
seams were too deep for open-cut mining and that it was not appropriate 
to mine any part of the seams that were less than two metres in thickness 
or more than 500 metres below the surface. 

30  Mine workings were designed for the two seams on the basis of 
information that was available at that time even though further geological 
data was needed in order to properly consider final mine working design.  
Because of what was known of the coal deposits and because of their 
location, in particular, in part, beneath the Margaret River, the continuous 
mining method of extracting the coal was given preference in the mine 
workings designs over what would otherwise be the more productive and 
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preferred Longwall mining method.  Capital costs were estimated and at 
the conclusion of the exercise, which was in about July 2004, it was the 
opinion of Mr Pilcher that the project warranted further investigation.  
From about April to July 2004 Mr Pilcher had been spending 
approximately 60 per cent of his work time on the project. 

31  From the data that he had perused, Mr Pilcher estimated that the 
majority of the mineable coal was in the Rio tenements and that about 15 
to 20 per cent of the mineable coal was in the Hudson tenements.  From 
an economic viewpoint he formed the opinion that over the whole of the 
project coal could be extracted by the continuous mining process at a cost 
of about $20 to $25 per tonne, that it would cost about a further $20 a 
tonne to get it to Bunbury port and that there was a margin of profit 
available such as could justify the project proceeding to mining.  It was in 
October 2004 that AMCI caused the registration of Vasse Coal 
Management Pty Ltd and South West Coal Pty Ltd.  Both of those 
companies were incorporated by AMCI for the purpose of AMCI 
participating in the Vasse Coal Project. 

32  At around that time Mr Pilcher had undertaken further investigations 
that related to seismic work that had previously been done on some of the 
tenements and reported the results of his investigations to Core and AMCI 
in about December 2004.  He prepared a report on behalf of Vasse Coal 
Management for a joint-venture meeting between Core and AMCI in 
December 2004.  It included a project schedule for a period commencing 
in mid-January 2005 with exploration leading through drilling and seismic 
work, environmental and mining studies, concluding with a full feasibility 
report in October 2005.  The budget estimate for that work was 
$1.5 million. 

33  In February 2005 consultants engaged by AMCI had prepared a more 
sophisticated geological model of the project area.  It was realised that the 
estimated project budget of $1.5 million was inadequate and the budget 
was revised by Mr Pilcher on two occasions, the last of which was in June 
2005, at which time the budget had increased to $2.075 million. 

34  A file of invoices was produced by Mr Pilcher in connection with 
activities undertaken by him and by Mr Coxhead.  The amounts set out 
therein were not challenged by the Objector.  They total, for the period 
between October 2004 and October 2005, $1.56 million.  I am satisfied 
that the invoices are true and correct.  I am satisfied that they all relate to 
work done on or in connection with the subject tenements.  They relate, 
inter alia, to desk studies, travel and accommodation, drafting, seismic 
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work, modelling work and drilling.  Five holes were drilled on the Rio 
tenements and two on a Hudson tenement (M70/276). 

35  At the time of giving his evidence Mr Pilcher was in the process of 
completing his pre-feasibility report which he estimated should be 
finished by the end of February 2006.  Following the completion of the 
pre-feasibility report, he said, the next step would be to make a decision as 
to whether to go ahead and do more exploration for a full feasibility study.  
He said that there are a number of other reports being finalised, including 
a geological report from Mr Coxhead, a JORC Code mineral resources 
statement, a coal transport study.  Reports done up to the time when 
Mr Pilcher gave his evidence included reports as to coal quality, gas 
combustion, hydrology and geotechnical issues.  Reports and other 
matters that are to be completed or done include an environmental scoping 
study together with the preparation of documents for CALM, mine 
evaluations and reports in respect of negotiations concerning potential 
markets.  In addition, approvals are needed for mining to commence, 
including a top level environmental impact study which would take 
another 12 months, a notice of intent for the Department of Industrial 
Resources, a hazard management plan and a mine operations plan, all of 
which, Mr Pilcher said, would take another 12 to 18 months to achieve. 

36  Mr Pilcher said that if the Hudson tenements were forfeited and thus 
lost to the project, access to M70/504, belonging to Rio, would, in 
practical terms, be lost because of the configuration of the adjoining 
boundaries with Hudson's M70/275.  He estimated in rough figures that it 
may be possible to make a profit of $10,000,000 to $15,000,000 per 
annum provided coal was mined over the life of the mining operation 
from all seven tenements.  He said that it may take seven to nine years to 
pay off capital costs of $70,000,000 to $90,000,000. 

37  Mr Pilcher completed the Form 5's for the Hudson tenements for the 
year ended 17 April 2005.  The expenditure that was claimed in those 
Form 5's included the costs of the due diligence undertaken by AMCI 
together with some legal expenses.  He did not include the expenditure 
claimed in the Form 5's the project costs from October 2004 onwards.  He 
estimated that since October 2004 he had spent approximately 60 per cent 
of his working time on the project and said that 60 per cent of his wages 
amounted to between $7000 and $8000 per month.  That was an estimate 
as he had not filled out time sheets for the work that he had undertaken in 
connection with the project.  For the year ended 17 April 2005 claimed 
expenditure in respect of M70/275 was $38,128.46, for M70/276 it was 
$34,976.54 and for M70/277 it was $35,395.42.  In cross-examination 
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Mr Pilcher said that he had not previously prepared any Form 5's at all 
and he acknowledged that he had made some errors in respect of the 
expenses that had been claimed. 

38  Dr Kristensen was also called by Hudson.  He is a qualified geologist 
with many years' experience since 1969 in coal exploration, in coal 
deposit evaluation and modelling in Western Australia, in other states of 
Australia and overseas.  In the course of a long period of employment 
with Rio, Dr Kristensen became very familiar with the Rio tenements and 
with the available data in respect of those tenements.  By 1995 he had 
concluded that the coal deposits on the Rio tenements were suitable for 
underground mining.  He considered at that stage, because of the geology 
of the area that the conclusions that had been reached in respect of the 
coal on the Rio tenements could be justifiably extended to the deposits 
within the Hudson tenements.  He concluded that neither the Hudson 
tenements nor the Rio tenements would ever be economically viable as 
stand-alone projects being mined independently of the other group.  He is 
of the opinion that a combination of the total resource of the combined 
Rio and Hudson tenements was essential before development of a mining 
operation could be contemplated and that such an operation would need to 
have a productive life of at least 15 years. 

39  Mr Hanna also gave evidence on behalf Hudson.  Mr Hanna is a very 
experienced coal geologist.  He has worked extensively in Australia and 
overseas in exploration and geological evaluation of coal deposits.  He 
was asked by AMCI in late 2004 to help prepare a resource estimate in 
respect of the seven Hudson and Rio tenements.  He produced a report in 
February 2005 for AMCI based on information supplied by AMCI.  In his 
report he recommended that further geological interpretation be 
undertaken.  He produced a further report in September 2005 for AMCI in 
which he evaluated the structural complexity of the deposits.  In 
November 2005 Mr Hanna produced a JORC resources report for the 
project area.  The report was based on drilling and seismic work results.  
In that report he categorised the resources.  He said that there were no 
measured coal resources at the date of his report given the spacing of the 
boreholes and said that coal resources were either indicated or inferred.  
He estimated, in accordance with the JORC Code, that the Osmington 
seam contained an indicated resource of 36.93 million tonnes and an 
inferred resource of 60 million tonnes.  He estimated that the Lower 
Treeton seam contained an indicated coal resource of 15.74 million tonnes 
and an inferred resource of 4 million tonnes.  He said that the indicated 
resource estimates could be taken as being accurate within plus or minus 
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20 per cent and that the inferred resource estimates could be out by as 
much as 50 per cent. 

40  Evidence was also given on behalf of Hudson by Mr Wilkinson.  
Mr Wilkinson is an independent consultant specialising in mechanised 
mining production methods, including systems design, equipment 
selection and mine design.  His consultancy organisation was requested by 
AMCI to review the modelling done by Mr Hanna and to prepare a mine 
layout generating extractable coal and inputting cost factors.  A mine 
layout and extractive mining sequence was designed.  The boundaries of 
the designed mining operations were chosen to the north at the point 
where the seam thickness reached 1.8 metres, in the south-east by the 
Wirring Fault line, to the west by the point where the seam depth 
exceeded 500 metres and to the east by the Osmington seam subcrop.  In 
addition, it was assessed that there were a number of areas within those 
boundaries which were not mineable because the structure and geology of 
the area made it unsafe to carry out underground mining operations. 

41  Mr Hanna, too, concluded that if the mining operations did not occur 
on both the Hudson and the Rio tenements, then it would not be 
practicable to mine Rio's M70/504 because that tenement could not be 
accessed for purposes of extractive mining from any other Rio tenement. 

42  The final witness called on behalf of Hudson was Mr Coxhead.  He 
is an independent consultant/contract geologist operating as a sole trader.  
He has operated continuously in that capacity since 1997.  He has been a 
geologist since 1976 and has extensive experience in project development, 
exploration management, underground and open-cut coal mining.  His 
employment has included resource and project management and 
preparation of technical and financial feasibility studies. 

43  Mr Coxhead produced in evidence a chronology of his involvement 
with the Vasse Coal Project.  That chronology indicated that between 
10 May and 18 June 2004, as part of the due diligence process being 
undertaken by AMCI on behalf of Core, he inspected data and drill cores, 
developed a geological computer model of the project, developed an 
exploration program and budget and reviewed Hudson documentation.  
Between mid-July 2004 and mid-March 2005 he was involved in the 
planning of an exploration program in respect of all of the tenements.  
That included location of historical seismic data, preparation of a task list 
for the project, inviting quotations from drilling contractors, and logging 
contractors, discussions with Mr Pilcher, meetings on the tenements to 
locate drill holes and seismic lines and to inspect local infrastructure, 
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meetings with drillers and with officers of the Department of Industrial 
Resources, title searches and library research.  Budget estimates were 
reviewed.  Existing data was discussed and interpretations sought and 
received.  Mr Hanna was consulted and engaged.  The chronology of 
Mr Coxhead also shows that from the end of March 2005 until the end of 
November 2005 he moved to Western Australia and established a project 
office at Margaret River.  He was then involved in preparation of the 
exploration program and in the review of modelling which had been 
undertaken from the data then available together with consultation with 
various specialist consultants. 

44  In June 2004 Mr Coxhead, as requested by Mr Pilcher, reported to 
Mr Pilcher concerning Mr Coxhead's assessment of the geological and 
other data that was then available.  The data that was available was in 
respect of drilling that had already been done, coal quality data, 
geophysical data, the core samples that had previously been taken and 
stored and recommendations for future work.  He included in his report an 
exploration plan and budget summary.  The total estimated budget was 
$1.335 million.  The proposed work program was predicated upon a 
number of assumptions that he set out in his report. 

45  Mr Coxhead also reported to Mr Pilcher in January 2005 in respect 
of a proposed drilling program.  In March 2005 he again reported to 
Mr Pilcher.  In the later report he identified previous studies of 
geotechnical and geo-hydrological data in the project area and set out 
recommendations of those previous studies.  He referred to geotechnical 
considerations that would have to be taken into account in any assessment 
of the future prospects of the tenements. 

46  No evidence was presented on behalf of the Objector. 

CONCLUSIONS ON THE EVIDENCE 

47  There was very little cross-examination of the witnesses that were 
called on behalf of Hudson.  During cross-examination the factual 
material presented by the witnesses was, in effect, unchallenged.  The 
opinions expressed by those witnesses were not really challenged during 
cross-examination.  I have no reason to disbelieve the evidence given by 
those witnesses concerning the history of the tenements, concerning what 
was done by those witnesses in connection with the tenements and I have 
no reason to not accept the opinions expressed by them. 
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A Brief History of the Hudson Tenements 

48  The three Hudson tenements were all granted in April 1989.  They 
were all acquired by Hudson in November 1997.  Searches of the registers 
of each of the three tenements show that in each case, for all of the 
expenditure years between 1990 and 2004 inclusive, no expenditure was 
claimed and that exemptions of 100 per cent of the prescribed minimum 
expenditure were granted in every one of those years.  For the expenditure 
year ended April 2005, total expenditure of $36,127 is claimed in respect 
of M70/275, expenditure of $35,424 is claimed in respect of M70/276 and 
expenditure of $35,394 is claimed in respect of M70/277.  

Activity that Took Place Prior to the Beginning of the Expenditure Year 
Ending 17 April 2005 

49  For some time prior to 17 April 2004 Rio had been looking to find a 
third party who would be interested in jointly developing the Rio and the 
Hudson tenements.  Discussions had begun with Core in 2002 which led 
to the signing by Rio, Hudson and Core in late February 2004 of a 
non-binding letter of intent.  The letter of intent was in respect of an 
option to be granted to Core to purchase the Vasse Coal Project from Rio 
and Hudson.  Core’s signing of any agreement was subject to completion 
of due diligence to Core's satisfaction and the period of due diligence 
allowed was initially 90 days from the signing by Hudson and Rio of the 
letter of intent.  In broad outline, the letter of intent set out three stages of 
studies that Core intended to undertake, namely, scoping studies, 
pre-feasibility studies and a final feasibility study.  It was contemplated 
that the option period would be for five years and that during the option 
period Core would have sole responsibility for maintaining the tenements 
in good standing, including payments of rates and rent and compliance 
with the expenditure requirements. 

50  Prior to the signing of the letter of intent Core had reached agreement 
with AMCI that AMCI would become involved in the project and that 
AMCI would conduct technical due diligence on behalf of Core for 
purposes of Core making the decision as to whether or not it would sign 
the option agreement.  By April 2004 Mr Pilcher, from AMCI, had 
prepared the schedule that I have previously referred to in evidence. 

Activity that Took Place During the Year Ended 17 April 2005 

51  During the 2004 to 2005 expenditure year, on various dates, shire 
rates were paid and other expenses such as shed rent for drill core storage 
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were paid.  From the commencement of the expenditure year on 17 April 
2004 due diligence by Core and AMCI continued.  The "chronology of 
involvement" (exhibit 65) produced by Mr Coxhead sets out the nature of 
the due diligence process insofar as it was undertaken by him.  During the 
period April to July 2004 Mr Pilcher was also extensively involved in 
activities related to the due diligence.  In July 2004 Vasse Coal Pty Ltd 
was incorporated. 

52  In October a number of things occurred.  The most significant was 
the signing of the option agreement and the subsequent waiver of the 
unfulfilled conditions precedent to the commencement of that agreement.  
The waiver document was signed at the end of October 2004 which 
effectively meant that the option agreement then commenced to operate.  
In October, Core issued an information memorandum in support of a 
capital-raising share issue undertaking by Core which raised $3,000,000.  
The information memorandum made specific references to the Vasse Coal 
Project and Core's involvement in it with Hudson and Rio. 

53  It was also in October 2004 that AMCI was formally introduced to 
Rio as a proposed participant in the project.  By March 2005 Rio and 
Hudson had decided that AMCI was a suitable participant and several 
agreements between the various parties were then signed.  Those 
agreements included a deed of assignment whereby Vasse Coal assigned 
to South West Coal 70 per cent of Vasse Coal's interest under the option 
agreement and South West Coal assumed the obligations of Vasse Coal 
under the option agreement.  South West Coal was to be the holder of that 
interest in the project on behalf of AMCI.  South West Coal agreed to 
spend $1.5 million on exploration in order to earn the 70 per cent interest.   

54  A joint-venture agreement was also entered into in March 2005 
between Vasse Coal, South West Coal and Vasse Coal Management Pty 
Ltd.  The latter company had been incorporated in October 2004 by 
AMCI for purposes of managing the joint-venture agreement between 
Vasse Coal and South West Coal.  A marketing agreement between those 
joint-venture parties had been drafted but, as at the time of hearing, was 
still unexecuted.  It was one of the conditions precedent of the 
joint-venture agreement coming into operation that the joint-marketing 
agreement be signed. 

Activities Undertaken After 17 April 2005 

55  On 28 April 2005 a deed of assignment which related back to the 
agreements that had been entered into on 30 March 2004 was signed by 
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South West Coal, AMCI, Vasse Coal Management, Vasse Coal, Core 
Resources, Rio and Hudson.  Pursuant to the deed, Rio and Hudson 
consented to the assignment by Vasse Coal to AMCI of the 70 per cent 
interest in the option agreement.  South West Coal also agreed to be 
bound by the obligations of Vasse Coal under the option agreement.  

56  During April 2005 and up to the date of the hearing in December 
2005 Mr Pilcher was extensively involved in preparation of a 
pre-feasibility study and the revision of budgets (ultimately revised to an 
amount of $2.075 million), in seeking approvals from CALM and DOIR 
to undertake seismic and drilling work on the project tenements and in 
engaging the services of specialists such as Mr Hanna and Mr Wilkinson 
and in instructing those persons.  From March 2005 to August 2005 
Mr Coxhead had lived in Margaret River and had been engaged full-time 
on the project.  During that period of time he produced a three-volume 
report (in November 2005) for Vasse Coal Management. 

SUBMISSIONS 

The Applicant 

57  Counsel for the Applicant began by pointing out that between 
October 2004 and October 2005 an amount of $1.156 million had been 
spent in accordance with the schedule of invoices that was produced and 
not contested by the Objector.  That represented total expenditure, 
exclusive of GST, for all seven tenements.  He observed that the 
minimum required expenditure, when combined for all seven tenements, 
for the year in question was $615,700, being $337,300 for the Rio 
tenements and $278,400 for the Hudson tenements.  The total that had 
been expended as a result of the work undertaken by or on behalf of Core 
and AMCI represented 187 per cent of the minimum required expenditure 
on the seven tenements.  Counsel noted that, following the signing of the 
non-binding letter of intent in February 2004, due diligence had been 
undertaken by or on behalf of Core.  He said that Core had effectively 
raised capital by introducing AMCI to the project.  Counsel said that 
extensive plans and programs for potential future exploration and mining 
had been developed based upon the extensive investigations that had been 
undertaken in the course of due diligence.  He said that was apparent from 
the evidence, in particular, the chronology of Mr Coxhead that was 
produced in evidence.  That showed that due diligence had been 
undertaken by him in May and June of 2004 and that between July 2004 
and March 2005 exploration and program planning had been carried out.  
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During the period from 29 March 2005 to 30 November 2005 an 
exploration program had been developed.  He said that budgets had been 
estimated and approved by December 2004 and at that time $1.5 million 
had been allocated by the joint venturers towards the project. 

58 Counsel referred to the delay in the obtaining of approvals from DOIR 
and CALM and noted that the exploration program had been finalised by 
March 2005 and that, had the necessary approvals for drilling and seismic 
work been obtained, then work of that nature could have commenced 
before the end of the expenditure year on 17 April 2005.  Drilling had in 
fact begun on the Rio tenements at the beginning of April 2005.  Approval 
to commence drilling on the Hudson tenements was not granted until 
August 2005. 

59  Mr Gentilli also noted that the $1.156 million that had been 
expended did not include $96,000 which was the value of the work done 
by Mr Pilcher. 

60  The Applicant submits that the evidence establishes that the coal 
deposits on the Hudson tenements are now uneconomic but that there is a 
significant potential that they will become economic in the future.  That, it 
is said, is, however, subject to the caveat that there can only be an 
expectation of future economic viability if a project is developed that 
combines all of the Hudson and all of the Rio tenements.  Counsel said 
that it is not the position that it is certain that in the future the Hudson 
tenements will become economic but that the studies that have been done 
to date justify further expenditure and planning being undertaking by the 
present tenement holder. 

61  Concerning the ground of exemption that time was required to raise 
capital for future exploration or mining, it is said that by the beginning of 
the expenditure year in question Hudson had signed the non-binding letter 
of intent and was waiting for due diligence to be concluded and for the 
option agreement to be signed.  Due diligence and the signing of the 
option agreement did not occur until October of 2004 and it was then that 
Core commenced its own capital-raising exercise and also introduced 
AMCI as being an organisation which had access to sufficient capital as 
would enable a mining operation costing up to $100,000,000 to be 
undertaken if the feasibility studies indicate that that should happen.  It 
was AMCI that then injected the $1.156 million that was spent.  That was 
done pursuant to its obligations under the agreements that had been 
signed. 
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62  Concerning the ground of objection that time was required to plan 
future exploration or mining, the Applicant has said that it was necessary 
that there be detailed data examination and that Core undertake due 
diligence pursuant to the non-binding letter of intent.  Pursuant to that 
objective, Mr Coxhead became involved through AMCI and due diligence 
was carried out and exploration planning commenced.  Budgets were 
estimated and approved by the joint venturers.  That had occurred by 
December 2004, some four months before the end of the expenditure year.  
It was submitted that Core had not been tardy, firstly, in undertaking and 
completing due diligence and, secondly, in entering into the option 
agreement by October 2004. 

63  Concerning para 102(2)(g) in respect of approvals, it was pointed out 
that by March 2005 the exploration program which included drilling and 
seismic work on the Hudson tenements had been finalised and that work 
could have begun then as the money to do that was available, however, it 
was not until August that the necessary approvals for that work to 
commence on the Hudson tenements were given.  Drilling had in fact 
begun on the Rio tenements by the beginning of April 2005. 

64  Concerning subs 102(3) of the Act, it is submitted that it is clear that 
the Hudson tenements, standing alone without the Rio tenements, could 
not have been economically exploited at any time up to the present and 
would not be economic in the future.  It is submitted that if Hudson retains 
the tenements, then the agreements that are now in place will proceed and 
that minimum required expenditure will be easily met by the joint-venture 
parties.  Counsel referred to the fact that as at the date of the hearing there 
were further expert reports that had yet to be finalised which would 
provide further information and would be utilised in the completion of a 
feasibility study. 

65  Counsel said that  the evidence showed that Hudson had entered into 
negotiations and agreements which had resulted in a considerable amount 
of money being expended on the tenements, which had meant that a 
considerable amount of expertise had been brought in to look at the 
potential of the project.  That, it is said, is what the Act encourages. 

On Behalf of the Objector 

66  The Objector emphasised that there are three separate tenements held 
by Hudson and that each application for exemption must be separately 
considered.  He said it is incumbent upon Hudson, in the case of each 
tenement, to discharge the onus of demonstrating to the Minister that 
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during the expenditure year each tenement was uneconomic.  He submits 
that Hudson, as the holder of the three tenements, had spent nothing 
during the year ended 17 April 2005 and that for the whole of the time 
that Hudson has been the holder it has spent nothing on the tenements.  He 
submits that during the subject expenditure year and since then Hudson 
has done nothing other than to try and get rid of the tenements.  It is 
submitted that it was not the intention of Hudson to do anything at all with 
the tenements until Mr Talbot-Evans was summonsed to a meeting with 
officers of the DOIR for the purpose of his informing the Department 
what Hudson intended to do in the future with the tenements. 

67  Concerning para 102(2)(b) of the Act, counsel said that the effect of 
Mr Pilcher's evidence is that only after the pre-feasibility study has been 
completed will the joint venturers be able to proceed to the next stage and 
that that shows that when the exemption application was made, the 
Applicant did not know if time was in fact required to do any of the things 
mentioned in para 102(2)(b).  Further, as to the ground of exemption that 
time was required to raise capital, the Objector argued that the act of 
bringing in a new partner is not what is contemplated in para 102(2)(b).  
He said that what that section contemplates is raising funds, for example, 
by way of a share issue. 

68  In respect of para 102(2)(e), the Objector submitted that in the 
present case what is said to be on the tenements are only inferred and 
indicated, and not measured, resources and that, in any event, it is only on 
two of the Hudson tenements that it is said that there is an indicated coal 
resource.  He suggested that there is no evidence of there being any 
deposit at all on M70/277, although he conceded that in the exhibited 
overall mine layout plan (exhibit 61) one of the panels where mining may 
occur went into M70/277.  He said that there was, however, no other 
evidence of any deposit being on M70/277. 

69  In respect of the "uneconomic" ground of exemption, the Objector 
says that there is insufficient evidence to be able to conclude that the coal 
deposit on M70/275 and M70/276 is uneconomic.  He referred to the 
evidence of Mr Pilcher who said, in effect, that only after the 
pre-feasibility study is completed will it be known whether the resource 
will be an economic one.  Counsel said that there is insufficient evidence 
concerning the second limb of the economic ground, namely, at the 
relevant time economic or marketing problems were such as to not make 
mining operations viable.  That second limb, he said, is commonly 
established by proving that, for example, the current market price is too 
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low and that if that price reaches a certain level in the future, the deposit 
will be economically viable. 

70  In relation to para 102(2)(g), “approvals”, counsel submitted that no 
approvals had been sought or given to the holder of the tenement.  He said 
that approvals for purposes of para (g) must be applied for on behalf of 
the holder and given to the holder.  In the present case Hudson had not 
applied for or been granted any approvals and therefore it could not be 
said that Hudson, as the holder, had had difficulties in obtaining requisite 
approvals for purposes of the section. 

71  In respect of subs 102(3), counsel said that it is not permissible for 
the Minister, when considering the exercise of his powers under the 
subsection, to take into account any of the separate reasons set out in 
subs 103(2) or to take into account any combination of those reasons for 
exemption.  He referred to the words of subs 102(3), namely, 
"Notwithstanding that the reasons given for the application for exemption 
are not amongst those set out in subsection (2) …".  He said that the effect 
of the words "not amongst those set out in subsection (2)" is that all of the 
reasons set out in cls (a) to (h) of subs (2) are excluded from consideration 
by the Minister when the Minister is exercising his powers under subs (3). 

CONCLUSIONS 

72  I am satisfied that a total of $1.156 million was spent between 
October 2004 and October 2005 on activities directly connected with the 
seven tenements that form the Vasse Coal Project in an endeavour to 
assess the economic viability or non-viability of the tenements.  In 
summary, that money was expended on study and analysis of existing 
data, planning of exploration programs, implementation of exploration 
activity, drilling and seismic work, engagement of consultants, dealing 
with DOIR and CALM and on other activities which, in general terms, 
were consistent with the activities contemplated and set out in both the 
non-binding letter of intent and the option agreement.  By October 2004 
due diligence had been undertaken and completed by and on behalf of 
Core.  None of the $1.156 million previously referred to is in respect of 
activities connected with the due diligence.  The purpose of the due 
diligence undertaken is expressed in the letter of intent, namely, for Core 
to assess any liabilities that might exist in respect of the Vasse Coal 
Project.  It was also, however, for the purpose of  enabling Core to receive 
technical assistance and advice from AMCI and to undertake on its own 
behalf corporate due diligence.  It is set out in the letter of intent that Core 
intended to pursue staged studies into the Vasse Coal Project, namely, 
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scoping, pre-feasibility and feasibility studies.  In the option agreement, 
which was signed in October 2004, those undertakings on the part of Core 
are expressly acknowledged.  The letter of intent set out a number of 
conditions to be included in the option agreement and those conditions 
were in fact set out in the option agreement.  They included the five-year 
option period, the acceptance by Core of responsibility for maintaining the  
project tenements in good standing, including compliance with minimum 
expenditure obligations.  It is also stated in the letter of intent that if Core 
does not exercise the option, it will give to Rio and Hudson all technical 
data generated by or on behalf of Core that relates to the project.  It was 
also specified that Core was to otherwise keep any such data confidential.  
The letter of intent also included provisions which had the effect that Rio 
and Hudson had control over whether or not Core could introduce any 
partners into the project and whether or not Core could dispose of any part 
of its interest in the project. 

73  In effect, during the period between the signing of the letter of intent 
in February 2004 and the signing of the option agreement in October 2004 
the obligation to keep the tenements in good stead remained with Hudson. 

74  Pursuant to the option agreement Core was given the   exclusive right 
to explore on the project tenements during the option period.  Core, Rio 
and Hudson had entered into the option agreement upon the basis, 
inter alia, that Core had undertaken to diligently progress the project in 
accordance with the timetable which is set out in schedule 6 of the option 
agreement and which is, in essence, the same as was set out in the letter of 
intent.  The option agreement bound Core to explore in accordance with 
good exploration practice and to maintain all seven tenements in good 
stead, including complying with the expenditure requirements.  Core was 
obliged to report six-monthly to Rio and Hudson details of exploration 
and expenditure, it was required to inform Rio and Hudson of the 
commencement of any pre-feasibility study and of any material 
correspondence or reports received from or given to DOIR and others.  
There were to be meetings between Core and Rio and Hudson at least 
12-monthly and a right to access the tenements was reserved to Hudson 
and Rio.  Core was not able to commence any mining operations during 
the option period. 

75  In my opinion, while the letter of intent and the option agreement 
may have had, as a primary objective, the disposal by Hudson of its 
three tenements, nevertheless it was a very important concurrent objective 
that the tenements be maintained in good stead and, in particular, that the 
expenditure requirements be met.  The obligations undertaken by Core 
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pursuant to the option agreement, however, in intent and in practice, 
extended beyond mere compliance with the minimum amount prescribed 
as the expenditure requirement.  Although expenditure by AMCI in 
accordance with the joint-venture agreement between Core and AMCI did 
not commence until October 2004 when the subject expenditure year was 
half over, expenditure since then has been significant and, I am satisfied, 
will significantly exceed the $1.156 million that had been expended up to 
October 2005. 

76  As a consequence of Hudson participating, albeit in a secondary and 
rather passive manner, in the negotiations which led to Core being given 
the opportunity to become involved in the project, there has been a 
significant review of the data that existed up until the time when Core was 
given that opportunity.  Since that time, as a consequence of AMCI's 
involvement in the due diligence and as a consequence of desk studies and 
modellings and work on the ground, including drilling and seismic work, 
there has been a significant increase in the level of knowledge and 
understanding of the coal deposits on all seven tenements.  That is 
something which is most desirable from the point of view of achievement 
of the objectives of the Mining Act 1978 (WA). 

77  I am satisfied that this is not one of those cases where activity has 
been carried out by or on behalf of a tenement holder merely for the 
purposes of presenting a tenement or group of tenements in such a way as 
enhances the prospects for sale of the tenements.  I am satisfied that all of 
the work that has been undertaken since Core became interested in the 
project has genuinely been for the purpose of assessing whether or not an 
economic extractive coal-mining operation can be undertaken on the 
tenements.  It is apparent from the letter of intent and from the option 
agreement that it has always been the intention of Hudson and Rio that, if 
the option to purchase was not ultimately exercised by Core, the benefits 
of all the work that pursuant to the option agreement, had to be 
undertaken, both on the ground and in the form of generation of technical 
data, were to be transferred to Rio and Hudson and that such data was to 
be kept confidential by Core. 

78  I am satisfied that in the sense envisaged by the legislation, Hudson, 
in conjunction with Rio, "caused" the expenditure of the $1.156 million 
on the tenements by Core and AMCI.  I am satisfied that it is the intention 
of Core and AMCI, pursuant to their joint-venture agreement, to continue 
to expend funds on the project in accordance with the option agreement. 
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79  The schedule of invoices that Mr Gentilli produced shows that from 
October 2004 until the end of April 2005 approximately $120,000 was 
spent by AMCI in connection with activities that were undertaken 
concerning all seven tenements.  That does not appear to include $8261.38 
that was paid to DOIR in October 2004 for rental on the tenements.  It is 
not possible for me to allocate what expenditure was incurred exclusively 
in relation to the Hudson tenements.  The total required expenditure for 
the 2004 to 2005 year on the three tenements was $278,400.  For each of 
the three Hudson tenements exemption of 100 per cent of the expenditure 
requirement is sought.  Whatever amount can be attributed to expenditure 
on the Hudson tenements, and I believe that some can, it is self-evident 
that for the year ended 17 April 2005 there has been a considerable 
shortfall of prescribed expenditure for the three tenements even if some 
portion of the $96,000, being the unclaimed value of the work done by 
Mr Pilcher during the period from October 2004 to October 2005, were 
attributed to the Hudson tenements.  It is therefore necessary to determine 
whether or not the circumstances that I have previously referred to 
constitute reasons within subs 102(2) for the granting of a certificate of 
exemption or whether those circumstances would justify the exercise by 
the Minister of his discretion pursuant to subs 102(3) to grant a certificate. 

80  The reliance that the Applicant has placed upon the four categories 
that are prescribed as to why time is required are, in the present case, 
necessarily interconnected.  That emerges from the reports that were 
tendered in evidence (exhibits 19 to 25).  Those reports were prepared 
between 1983 and 2000 and related to, either separately or collectively, 
the ground  covered by the Hudson and the Rio tenements.  By August 
2000 when the last of those reports was produced, being a report by 
S. Bishop for Rio, it was the view of both Hudson and Rio, as a 
consequence of the studies that had produced those reports, that there 
could be no economic mining of the known coal resources  unless by  an 
operation that incorporated all seven tenements.  The report of Bishop, 
which was produced in August 2000, is an extensive report and the list of 
reports to which reference had been made by Bishop includes all of the 
previous reports that were tendered in evidence (exhibits 19 to 25 
inclusive).  In my opinion, in the light of the information available to 
Hudson prior to the commencement of the expenditure year ended 
17 April 2005 it was a proper view for Hudson to continue to hold during 
that year that only a combined operation over the whole of the 
seven tenements described as the Vasse Coal Project had any chance of 
being economically viable in the future.  The Bishop study had not 
presented any new information concerning the tenements.  The 
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introduction to the report begins with the statement that the report 
summarises the status of the work on the Vasse Coal Project and is 
derived from earlier reports.  The Bishop report commences with an 
executive summary, at the end of which it is stated that "The Vasse Coal 
Project requires additional exploration, geotechnical studies and market 
research and development".  That is consistent with the conclusions and 
outcomes in all of the previous reports that were tendered in evidence.  It 
is for that reason that I am of the opinion that all of the grounds that the 
Applicant seeks to rely upon pursuant to para 102(2)(b) are interconnected 
and necessarily so. 

81  Between 2000 and 2004 both Hudson and Rio had concluded that the 
tenements should be disposed of and that the only reasonable prospect of 
achieving that objective was to make available to the market all 
seven tenements presented as an opportunity to develop a project 
consisting of the combined tenements.  In the light of the known geology 
and technical considerations and of the potential market for coal, all of 
which had been addressed in earlier studies, it made sense for Hudson to 
apply for the two-year exemption from expenditure which it obtained for 
2003 and 2004.  In my opinion Hudson cannot be criticised, in terms of its 
administration of its tenements, for electing to take a back seat while Rio, 
a much larger and much more experienced corporate organisation, took 
steps to find a buyer for the Vasse Coal Project tenements.  I am satisfied 
that such a project was not an undertaking which would attract a large 
number of potential purchasers and that those who may be attracted would 
be expected to want to undertake extensive due diligence before finalising 
any agreement.  That is in fact what happened with Core. 

82  I find that time was required to evaluate work done on the tenement 
to plan future exploration and mining and raise capital in order for there to 
be any realistic possibility of the coal on the 7 tenements ever being  
mined.  The nature of the letter of intent and the subsequent option and 
sale agreement were such that Hudson, prior to the commencement of the 
expenditure year ended 17 April 2005, had entered into a significant 
agreement whereby it retained its essential interest and control over the 
tenements while at the same time passing the day-to-day management of 
the tenements and of activities thereon and of the obligation to maintain 
the good standing of the tenements initially to Core and then to the 
joint-venture partners.  The effect of that was to greatly increase the 
potential for a mining operation to be commenced on its tenements in the 
foreseeable future.  A considerable amount of new geological and 
geotechnical and other data relevant to the potential of the Hudson 
tenements was created as a consequence of the work undertaken by AMCI 
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and consultants that AMCI engaged.  To that extent the pool of 
knowledge of the whole of the area the subject of the Vasse Coal Project, 
including the Hudson tenements, has been significantly enlarged.  
Regardless of whether that ultimately results in a decision being made that 
there will be a mining operation or, alternatively, that there will not a 
mining operation, the increase in knowledge is important because if a 
mining operation is commenced on the basis of the information, then the 
objectives of the legislation in requiring expenditure will have been 
achieved.  Equally, in my opinion, if a decision is made on the basis of the 
information that is derived from the activities of the joint venturers that 
there should be no mining and that no mining will ever in the foreseeable 
future be economic, then the objectives of the legislation have also been 
achieved in that available expenditure resources may be diverted to other 
more potentially rewarding activities elsewhere in the State. 

83  In summary, in relation to para 102(2)(b), I am of the opinion that 
the studies and reports related to the Hudson tenements, together with the 
Rio tenements, coupled with the fact that by February 2004 Core had a 
bone fide interest in purchasing the tenements subject to due diligence and 
subject to an obligation on the part of Core to complete a proposed 
program of study and exploration, meant that for purposes of 
para 102(2)(b) time was required for the reasons claimed.  This was not a 
situation where Hudson had simply turned its back on its responsibilities 
in the hope that Core would take on those responsibilities, nor in the hope 
that, if necessary, Hudson would be able to have a further certificate of 
exemption granted to it.  Further, I consider that the results of the studies 
and the modelling that AMCI caused to be done in which further 
important information emerged, for example, information related to the 
geological structure of the deposits are an indication that time was 
required to allow that evaluative work to be done and to plan future 
mining and exploration.  That was all done in the general context that it 
was widely accepted by all concerned in the Vasse Coal Project that a 
profitable stand-alone development of the Hudson tenements could not be 
achieved. 

84  I agree with counsel for the Applicant that the introduction of a 
joint-venture partner where one of the reasons for introducing the 
joint-venture partner, as was the case here, is that such a partner has the 
financial capacity required to ultimately develop a full-scale operation, if 
that is what eventuates, is what is contemplated by para 102(2)(b).  I do 
not accept that the paragraph means that it is only where time is required 
to raise capital by means of a share issue that there will be a reason for 
exemption. 
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85  Concerning para 102(2)(e), I have no doubt that there is a significant 
coal deposit which underlies all three Hudson tenements.  Mr Kavenagh 
suggested that it had not been established that apart from a very small area 
where an extractive mining panel shown in the mine plan that was 
tendered in evidence extended into M70/277 there was no evidence of any 
other coal deposit on M70/277.  That is not consistent with the evidence 
which was, in effect, that extending to the west and the north-west of the 
boundary of the perceived mineable deposit and, therefore, further into 
M70/277 is coal which is over 500 metres deep.  For present purposes I 
proceed on the basis that the coal deposit extends further into M70/277 
than where the boundary of the mineable deposit is located, although I 
cannot form any conclusion as to how far into the tenement that coal 
continues or how much coal there is in that extension of the deposit. 

86  I am satisfied on the evidence before me that the deposit on the 
Hudson tenements standing alone, during the subject expenditure year, 
can be said to have been uneconomic but I am not able to be satisfied that 
as part of a project that includes the Rio tenements they were or are 
uneconomic.  The Applicant has an onus to satisfy the Minister that 
during the expenditure year in question it was uneconomic to mine the 
deposit.  What has been said, in effect, by the witnesses called on behalf 
of the Applicant is that during the expenditure year it could not be said on 
the basis of the historical data that was made available to them, nor upon 
the basis of studies and modelling arising of an analysis of that data that, 
as part of the project, the deposit was either uneconomic or economic.  It 
has also been said by those witnesses, in effect, that up to the date of the 
hearing of this application the position was the same concerning the 
economic prospects of the deposit.  That question will not be answered by 
the Applicant before the receival and assessment of the further reports that 
had yet to be completed as at the date of the hearing, nor before 
completion of the pre-feasibility study that will then be completed, nor, 
possibly, before, if it happens, a full feasibility study is undertaken.  For 
similar reasons it cannot be said that the deposit, if it is uneconomic, may 
reasonably be expected to become economic in the future.  In one sense, 
the intention of the joint venturers to continue to assess the economic 
potential of the deposit creates a dilemma for them in an application of 
this nature because, it seems to me, an inference can be drawn that the 
joint venturers and, in this case, therefore, it can be inferred, Hudson, do 
not yet know whether the deposit is uneconomic in the context of a project 
that will proceed if it is economically viable to do so. 

87  One of the difficulties that applicants for exemption based on 
para 102(2)(e) face in succeeding in establishing that reason for 
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exemption is that the clause is expressed in absolute terms, namely, that 
the deposit "is" uneconomic, not, for example, that it is "likely to be 
uneconomic".  The difficulty of establishing the ground is greater in 
situations where there has never been any mining on the tenement and 
also where exploration and data assessment are incomplete.  For the above 
reasons it is my view that the Applicant has not succeeded in establishing 
on the balance of probabilities that their deposit is uneconomic, nor that it 
may reasonably be expected to become economic in the future. 

88  I am satisfied that delays were experienced in obtaining the 
approvals that were required before seismic and drilling operations could 
be undertaken on the Hudson tenements.  I see no reason to reject the 
evidence before me which was to the effect that had approvals for that 
work been obtained without the delay that was experienced, then the work 
that was done on the Rio tenements would have instead been done on the 
Hudson tenements at the time when the Rio work was done. 

89  Concerning subs 102(3) of the Act, if the Minister is satisfied that 
Hudson is within the provisions of para 102(2)(b), then there will be no 
need for him to consider the exercise of his discretion under subs 102(3), 
although he may do so if he sees fit.  In any event, it is my opinion that 
this is a case where if the Minister does not consider that the Applicant 
has brought itself within the provisions of subs 102(2), then the evidence 
that has been presented to me provides sufficient justification to the 
Minister to grant certificates of exemption in respect of all 
three tenements pursuant to subs 102(3).  I consider that this is a case 
where the holder has, on the basis of consistent geological and economic 
assessments of the tenements by persons with the necessary qualifications 
and expertise, reasonably formed the view that no viable coal-mining 
operation could be undertaken on any one of its tenements standing alone 
or in any combination of its three tenements.  It is also, in my opinion 
correctly, acknowledged that the only reasonable prospect of any viable 
coal-mining operation being conducted in connection with the three 
Hudson tenements is if there is a combined mining and marketing 
operation involving the Hudson and the Rio tenements.  There has never 
been, and in my opinion there is not at present, any likelihood that without 
a commercial arrangement that includes the Rio tenements any other 
person will be interested in acquiring access, by either outright purchase 
or by joint venture or other means, to the Hudson tenements for purposes 
of a coal-mining operation.  In my opinion it was, therefore, commercially 
sensible and desirable for Hudson to avail itself of the opportunity that 
was presented through Rio for Hudson to join with Rio and Core, and 
later AMCI, in a commercial arrangement which had a bone fide objective 
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on the part of all parties of undertaking an expert and detailed analysis of 
the potential future economic viability of a coal-mining operation that 
encompassed all seven tenements.  The joint venturers Core and AMCI 
have expended considerable effort in that analysis and AMCI has 
expended in excess of $1.15 million and has the intention and funds 
available to it to spend, in total, around $2,000,000.  The project is one 
that appears to be of a nature that there is still a considerable element of 
risk where there will be no financial return to Hudson or Rio or the joint 
venturers.  In the circumstances, although the minimum prescribed 
expenditure amount was not expended during the relevant expenditure 
year, it is my opinion that the objectives of the Act and Regulations would 
be properly achieved by the Minister exercising his discretion under 
subs 102(3) and granting certificates of exemption in respect of all three 
Hudson tenements. 

RECOMMENDATION 

90  I recommend that pursuant to the provisions of cl 102(2)(b) of the 
Act the Minister grant to the Applicant certificates of exemption in respect 
of all of mining leases M70/275, M70/276 and M70/277 for the 
expenditure year ended 17 April 2005.  Alternatively, should the Minister 
not grant all or any of such certificates of exemption for any reason set out 
in subs 102(2) of the Act, I recommend that the Minister grant, pursuant 
to subs 102(3) of the Act, certificates of exemption to the Applicant for all 
of mining leases M70/275, M70/276 and M70/277 for the expenditure 
year ended 17 April 2005. 
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