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THE BILL OF COSTS 

 

This taxation of costs arises from the hearing before me of an 

application for the grant of a mandatory injunction ([2005] WAMW 

20) in the Wardens Court pursuant to the provisions of Section 132 of 

the Mining Act 1978 (WA) “the Act”).  I ordered that the costs of the 

successful defendants in the substantive hearing of the application 

were to be paid by the unsuccessful plaintiff with costs to be taxed on 

the non-routine scale in Division 2 of the Local Courts Scale of Costs 

or, where applicable, pursuant to the Magistrates Court Civil 

Jurisdiction Scale of Costs 2005. 

 

SUBMISSIONS 

 
In the course of submissions made on behalf of the parties by counsel 

a number of matters of general principle were canvassed.  The first of 

those, raised by counsel for the successful defendants, is, as counsel 

put it, that, as the maximum amounts allowed in the scales are “not 

generous” then it is not unreasonable for the maximum allowable 
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amount to be more readily allowed.  Counsel for the plaintiff, submits 

that that is not an approach which is permitted.  He says that the 

correct approach is to proceed from the starting point that the 

maximum allowable amount is an amount that should be reserved for 

the most difficult category of case and that, in effect, the taxing officer 

should make an assessment of the relative difficulty of the matter 

before the court and allow costs within the scale in accordance with 

that determined relatively.  In my opinion, although the most difficult 

type of case must necessarily be considered as one which will 

ordinarily attract the maximum scale allowances, it is also correct to 

say that where, in a less difficult case, it is established that work was 

reasonably and justifiably done in respect of a particular costs scale 

item then it may be appropriate to allow the scale maximum for that 

item in order to reflect the extent of and the cost to the litigant of the 

work.. Costs are meant to at least partially indemnify a successful 

party for costs properly incurred in litigation.  In this case, had the 

plaintiff succeeded in being granted the injunctive remedy that it 

sought, the cost to the defendants of complying with the injunction, I 

found, could have been between $2,000,000 and $4,000,000.  The 
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defendants also argued that because of the significant potential 

commercial impact upon the defendants of an adverse judgment it was 

appropriate for the defendants’ solicitors to adopt a team approach in 

the management of the  litigation and of the hearing and to spend the 

time and incur the expenses that are reflected in the bill of costs.  In 

that regard counsel referred to the case of May v. Smith [2001] WASC 

252 at paragraph 36.  She said that His Honour Templeman J. had 

there acknowledged that the “team approach” to litigation, which may 

result in some overlap of work done by the practitioners involved in 

the proceeding, but he also said that did not require a minute analysis 

of the actual work done by those practitioners provided the amount 

that was claimed for the totality of the work was reasonable.   In 

paragraph 37,  His Honour expressly said that the taxing officer in that 

case had correctly determined the value of the whole of the work 

undertaken by the “team” and had not been shown to have made any 

error in principle.  Counsel further submitted  that the proceedings in 

May’s case, in so far as it had emerged in the decision of his Honour, 

did not appear to be complex and she submitted that, therefore the 
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level of the allowance of costs arising there from was not necessarily 

dependent upon the litigation being of a complex nature. 

 

Another issue raised by the plaintiff is that four items for which costs 

are claimed relate to preparation for and attendance at the Warden’s 

Court for directions by the Warden.  In none of those instances was 

any application for costs made by either party and no order as to costs 

was made.  Counsel for the plaintiff submits that, as a matter of 

principle, and as reflected in Supreme Court Order 66 Rule 48, unless 

the Court otherwise orders, costs of a motion or  an application shall 

be deemed to be part of the costs of the action of the party in whose 

favour the motion or the application is determined unless the motion 

or application is unopposed and that where it is unopposed the costs of 

both parties shall be deemed to be part of their costs of the action.  

The Plaintiff  disputes the application of any such principle and 

submits that in the absence of a formal order for costs no costs can 

now be claimed by the defendant and that the Court, being functus 

officio in respect of three appearances, can no longer entertain any 

application for costs.  I note that in each instance there was consent of 
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all parties to the listing of the matter for directions and there was 

consent of all parties to the directions that were given on each 

occasion. 

 

Counsel for the plaintiff has submitted that there is no provision for 

“directions hearings” in the scales of costs and that, therefore, the 

defendants are not able to recover any costs arising out of such 

appearances.  In respect of the first three attendances the maximum 

scale allowance for proceedings in chambers ($1250.00) has been 

claimed.  For the fourth instance an amount of $819.00 has been 

claimed. Concerning the first three attendances, the bill of costs 

indicates that more was expended than the allowed maximum.  For the 

fourth attendance there is no indication that an amount other than 

$819.00 claimed represents the cost of the work done. I disagree with 

the plaintiff’s submission. On each occasion it was the Warden who 

required that the parties appear in court for the purpose of the Warden 

giving directions as to the future progress of the plaint.  It did not 

happen because of any formal application in that regard was made by 

any party.  None of the parties objected to such appearances.  On each 
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occasion, although there may have been some discussion as to the 

content of the directions, the parties, in essence, consented to the 

making of and the terms of the directions.  The attendances and the 

directions that were given  facilitated the conduct of the hearing and 

the determination of the plaintiffs claim.  In my opinion, costs should 

be allowed in respect of preparation and attendance at the directions 

hearings, by analogy, in accordance with scale item 15, “proceedings 

in Chambers”.  I agree with the submission made by counsel for the 

plaintiff that the maximum of $1250.00 allowed in the non-routine 

division 2 scale is meant to include contested chambers applications.  

In the present case there was no contest and the nature and outcome of 

the attendances was  uncomplicated and I do not consider that the 

maximum scale amount should be allowed.  I note that the maximum 

scale allowance of $1250.00 is based upon five hours of time being 

consumed in the exercise.  In each instance I consider that  two hours 

at $250.00 an hour should be allowed for the four appearances at the 

directions hearings. 
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Counsel also correctly drew my attention to the fact that none of the 

four direction hearings had any application for costs been made or any 

order for costs been made. In my opinion, however, the provision of 

Section 25 of the Magistrates Court (Civil Proceedings) Act 2004  (“ 

MCCPA”)  enabled me to make an order for costs. Subsection 25 (1) 

MCCPA says that a court may order a party to a case to pay the whole 

or part of another parties cost in the case.  Subsection  25 (4) says such 

an order may be made at any stage of the proceedings in a case.  In the 

final determination of the proceedings in this matter I made an order, 

in general terms, as to payment of costs and  I consider that the cost of 

the four direction hearings can properly be considered to be costs in 

the cause. 

 

Counsel for the plaintiff submits in relation to the items 6 and 7, 

being, respectively,  the giving of discovery, inspection of documents 

and the giving of inspection, that those items comprise work that 

should have been undertaken by a clerk rather than a practitioner and 

that the maximum scale amounts for each of those items, being 

$500.00 in each case, cannot be justified.  Counsel for the defendants 
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says that the amount of $500.00 that was claimed represents only a 

portion of time taken in each case.  The plaintiff  noted that only 48 

items were discovered, that there was no issue of privilege in relation 

to discovery and that only 25 documents were inspected.  He 

submitted that, generally, inspection consists of merely looking at the 

list of the discovered documents and deciding whether a particular 

document should be inspected.  He said that in this case that exercise 

should not have taken three hours.   The defendants’ response is that 

although the compiling of a list of discoverable documents may be a 

task that could be adequately performed by  clerical staff, 

nevertheless, describing them properly and accurately is a legal task 

that needs to be performed by a practitioner.  In any event, she 

submits, even at clerical rates $500.00 is a low amount to recover.  I 

accept that a solicitor’s costs should not in this case be allowed for 

inspection.  I conclude, however, that it was reasonable and proper to 

have a solicitor peruse the discovered documents in order to 

accurately describe them.   The costs claimed in items 6 & 7 are 

allowed. 
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I agree with the submission of the plaintiff that the maximum amount 

of $750 should not be allowed for the preparation of interrogatories. 

The interrogatories, as counsel said, were only 4 in number, did not 

relate to complex issues and were relatively straightforward.  I allow 

an amount of $300.00. 

 

Concerning item 9 (Getting Up), for which the maximum scale 

amount of $5000.00 has been claimed, and in respect of which 

Schedule 1 is attached to the Bill of Costs, the defendant argued a 

number of matters.  It was pointed out that getting up included 

telephone attendances, conferences and correspondence with counsel 

Chris Stevenson who in fact never appeared at any time before the 

Warden.  He drew attention to the fact that four solicitors including 

one “Graduate/Solicitor”  are shown in the Schedule as having 

incurred a total of 91.2 hours and charged, in total, $20,411.00 

Counsel said that hearing only took two days that there was not a large 

number of witnesses called nor was there a multitude of issues that 

needed to be canvassed or that were canvassed at the hearing.  He 
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further stated that it was not apparent from the schedule exactly what 

work the four solicitors had done.   

 

 The case was not especially difficult, nevertheless, it required a 

consideration and presentation of evidence concerning the nature of 

and the cost of work that would have to be undertaken by the 

defendant had the plaintiff been successful in achieving the objective 

of the claim, namely, removal of the trespassing overburden.  In that 

regard, I am satisfied that it was necessary and reasonable for the 

plaintiff to brief and to call the expert witnesses that were called and 

for those expert witnesses to present the evidence that they did at the 

hearing.  Additionally, although not particularly complicated, the legal 

principals that had to be brought to bear upon the factual situation, 

once that situation was established, in my opinion justified the 

expenditure of  reasonable amount time in research and in preparation 

of submissions.  In all of the circumstances, I consider that the amount 

of $5000.00 for preparation for trial is reasonable and should be 

allowed.  The maximum allowable amount of $5000.00 is based upon 

20 hours work and, in the circumstances, I consider that more than 20 
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hours would have been reasonably and properly incurred in 

preparation for trial.   

 

Counsel for the plaintiff raised an issue in respect of the amount 

claimed for fee on brief at item 10.  He submitted that, in accordance 

with the principle stated in Commonwealth  v.  Magriplis (1962) 3 

FLR 47, the fee on brief  should be discounted by 25% to reflect the 

fact that in this case the instructing solicitor also acted as counsel.  In 

his decision in Magriplis, Bridge J. described the role of the 

instructing solicitor as the gathering and presenting of information in 

readiness for the hearing and then providing counsel with that 

information .  The role of independent counsel, is to receive and 

peruse the material and instructions presented by the solicitor, to 

consult with the solicitor and to give to the solicitor appropriate 

advice.  His Honour later observed that where the practitioner who 

also acts as counsel prepares the brief on hearing to be later used by 

himself as counsel, after completion of the brief, he, as counsel, is 

relieved from the study and the consideration that he would need to 

give to the brief if it had been received by him with no prior 
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knowledge of it from somebody else who had prepared it.  His Honour 

said (49) “In these respects the combined work of counsel and 

solicitor is reduced”.  His Honour concluded (51) that in self-briefing 

cases such as the one before him the fee allowed on brief on hearing 

should be reduced by one quarter of the fee that would be allowed if 

outside counsel had been briefed.  In that regard I agree with the 

submissions of counsel for the plaintiff  and proceed on the basis that, 

whatever amount is allowed, the fee on brief on item 10 should reflect 

a reduction of 25% in accordance with the principle in Magriplis . 

 

I agree with the plaintiff that separate amounts of $429 and $1801.80 

claimed for attending on reserved judgements (items 12 and 14) 

cannot be justified. I allow $200 for each. 

 

In respect of item 13, preparation and attendance at hearing on 12 

August 2005, I consider that the amount claimed is reasonable and 

therefore allow it. 
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Concerning item 16, Drawing Bill of Costs, I agree with the plaintiff 

who submitted that it was a straightforward bill of costs.  I consider 

that the  defendant is not entitled to the claimed maximum scale 

amount for this item; I allow $800.00. 

 

Counsel for the plaintiff submitted that without any certificate or other 

order from the court concerning preparation of transcript (item 18) of 

the hearing the defendant could not claim a transcript fee.  He said that 

in the event there was no reason in the proceedings for a transcript 

being obtained that could justify the plaintiff being called on to pay a 

transcript fee.  I agree with the plaintiff’s submissions. 

 

In accordance with these reasons I allow costs at $16 613.15.  

The Bill of costs, as taxed, is annexed hereto. 
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