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The facts 

1 It is agreed that the plaint in these proceedings was signed by M P 
Fitzmaurice the sole director and member of the proprietary company 
MPF Exploration Pty Ltd (hereafter MPF).  Fitzmaurice identified himself 
as the company director. 

Current proceedings 

2  This is an application for the plaint to be struck out. 

The Plaintiff MPF submits that 
3  

• The plaintiff company was and is a proprietary company with one 
member and one director - M P Fitzmaurice.  This is permissible under 
the Corporations Act 2001 (Commonwealth).  The company did not 
have either a secretary or a common seal which is also permissible 
under the Corporations Act. 

 
• A company may be a plaintiff for forfeiture as Mining Act (section 

98(1)) permits ‘any person’ to apply for forfeiture.  A company may be 
a ‘person’ pursuant to the Interpretation Act (WA) section 5.  
Corporations Act section 124(1) affords a company the legal capacity 
of an individual.  

 
• It is submitted that a company is permitted to be a plaintiff for 

forfeiture. 
 

• The plaint must be signed by a plaintiff or his or her solicitor (Mining 
Regulations Reg 122(1)).  Form 33 note (e) refers to the ‘signature’ of 
the plaintiff. 

 
• This reference to signing equates to ‘execution in a manner authorized 

by law’.  
 

• Section 18 of the Interpretation Act (WA) provides for construction of 
statutes to promote the purpose or object of legislation. 

 
• Project Blue Sky Inc v Australian Broadcasting Authority (1988) 194 

CLR 355 provides that the primary object of statutory construction is 
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to construe the relevant provision consistent with the purpose of the 
statute. 

 
• Many other forms require the signature of a company 

applicant/tenement holder/defendant.  For instance an application for 
restoration (Form 17), application to amend (Form 30), notice of 
defence (Form 36 where it stipulates ‘signature of defendant’). 

 
• In other jurisdictions, for instance the Supreme Court, the Rules of 

Court make a specific provision prohibiting a company from beginning 
proceedings (Order 4 Rule 3(2) (beginning proceedings).  Order 12 
Rule 1(2) also prohibits a company entering an appearance.  No such 
specific prohibition can be found in the Mining Act or Regulations.   

 
• Section 124(1) of the Corporations Act ‘gives a company legal 

capacity and the powers of an individual’. 
 

• There is no express prohibition in the Mining Act or Regulations 
against a company plaintiff ‘executing’ a Form 33 Plaint.   

 
• A plaintiff as company may ‘execute a document’ pursuant to Section 

127 (1) (a) or (b) of the Corporations Act and it is asserted that the 
word ‘document’ is sufficiently broadly defined in both the Acts 
Interpretation Act (Cth) (section 25) and the Interpretation Act (WA) 
(section 5) to include a plaint for forfeiture. 

 
• It is argued that a sole director plaintiff, as a company, is permitted to 

execute the plaint in these proceedings pursuant to section 198E of the 
Corporations Act. 

 
• It is accepted as clear that a company director may not represent the 

company in the conduct of the litigation in court proceedings but 
argued that this prohibition does not extend to signing the plaint which 
simply commences proceedings. 

 
• An earlier Warden’s court matter was cited.  Warden Brown has 

already determined this question in the proceedings MPF v Horizon 
Mining [2004] WAMW 11 in favour of MPF where the sole director 
signed the plaint.  It is submitted that this decision is correct. 

 
• It is argued that where Warden Calder expresses a contrary view to 

that of Warden Brown in the case of Exmin v Australian Gold 
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Resources Ltd [2002] WAMW 30 that conclusion is obiter.  Further it 
is argued that Warden Calder’s decision should be distinguished as 
there the company did not itself execute the plaint.  That decision is 
subject to appeal. 

 
• In earlier submissions (13 March 2003) the plaintiff argued that a 

plaint does not constitute court proceedings but rather the 
commencement of administrative proceedings (see Re His Worship 
Calder SM: Ex Parte Gardner (1999) 20 WAR 525).  Consequently it 
was argued that the Rules of the Local Court did not apply. 

 

The Defendants, Johnson’s Well Mining NL and Duketon Goldfields NL, 
submit that 
 
4  

• The Warden has the power to strike out defective plaints (see Warden 
Calder’s decision in Exmin). 

 
• Section 98(1) of the Mining Act permits any person to plaint for 

forfeiture.  Regulation 48 establishes the Form required (Form 33).  
Regulation 122(1) provides that every plaint shall be signed by the 
plaintiff or his solicitor. 

 
• Regulation 122(1) requires the personal signature of the plaintiff not that 

of a non-solicitor agent (see Exmin). 
 

• Had the legislature intended that an agent could sign the plaint the 
legislative provision would contain language such as that found in Section 
102 of the Mining Act which expressly provides for an exemption 
application being signed by the applicant ‘or his authorized agent’.  This 
was accepted by Warden Calder as the correct interpretation of the 
provision in Exmin. 

 
• The common law rule of practice is that a party must represent him or 

herself and that in the alternative a solicitor should do so.  Other agents 
are unacceptable.  This general rule is outlined in Eastern Metropolitan 
Regional Council v Four Seasons Construction Pty Ltd (2000) 22 WAR 
372 @ 380-1. 

 
• This general rule is embodied in Rules of Court in most jurisdictions (ie 

WA Supreme Court Rules O 4 R 3(1)).  This common law rule applies in 
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the absence of statutory exception (see Battle v Irish Art Promotion 
Centre Ltd [1968] IR 252 @ 254).  

 
• Regulation 122(1) is the equivalent of Order 4 Rule 3(1) of the Rules of 

the Supreme Court of WA in that it adopts the general rule of practice that 
initiating process must be signed by a plaintiff or his or her solicitor and 
not by a non-solicitor agent. 

 
• Warden Calder has observed (in Exmin) that the lodging of a plaint is a 

significant procedural step akin to the lodgement of an appeal to the 
Supreme Court (see section 147 Mining Act and see also the decision of 
Warden Sharratt in Goldstream Minerals and Exploration Pty Ltd v 
Newmont Duketon Pty Ltd, Johnson’s Well Mining and Genetic 
Technologies Ltd [2004] WAMW 5). 

 
• It is accepted that Warden Brown in MPF v Horizon concluded that no 

provision similar to Supreme Court Order 4 Rule 3(1) could be found in 
the Mining Act or Regulations.  It is however submitted that that case is 
wrongly decided. 

 
• The authorities cited indicate that a company director signs documents on 

behalf of the company – as agent.  (See Hubbard Association of 
Scientologists International v Anderson and Just (no 2) [1972] ER 577; 
Vincent v Johnstone Shire Council (1995) 89 LGERA 382 (Supreme 
Court of Queensland).   

 
• The defendant also cited a footnote from Hunt on Mining Law (2001 p 

236) to the effect that a company can probably only issue a plaint if 
signed by a solicitor.  Hunt does not provide authorities for that view in 
the text.  

 
• It is argued that section 124(1) of the Corporations Act (Cth) which 

confers on companies the legal capacity of an individual does not purport 
to give companies any legal capacity denied by other legislative 
enactment and it is further argued that Regulation 122(1) is such an 
enactment.  It is submitted that Section 124(1) does not override 
Regulation 122. 

 
• Although it is accepted that section 127 of the Corporations Act (Cth) 

permits the execution of documents by a sole director it is submitted that 
that section could not be construed to overcome the fundamental 
principles of corporations law as outlined in Motel Marine Pty Ltd v IAC 
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Finance Pty Ltd [1964] 110 CLR 9 @13 or Battle v Irish Art Promotion 
Centre Ltd. (supra).   

 
• Section 128 of the Corporations Act relates to ‘dealings with a company’.  

Section 129 relates to the due execution of documents.  These provisions 
relate to occasions when a third party can rely upon the document being 
duly executed but do not confer powers on a corporation which are 
otherwise absent.  

 
• Other legislation is cited in support of these contentions. 

 
• It is argued that the failure to comply with Regulation 122(1) is fatal and 

the defect in the process cannot be cured.  To this end the plaint should be 
struck out.  In the alternative it is suggested that it would be an abuse of 
process to permit the plaint to stand.  Hubbard is cited in support of this 
argument. 

 
• It is submitted that section 142(2) of the Mining Act cannot permit the 

defect to be cured because the plaint, signed by the sole director of the 
company, as agent, is a nullity.  Warden Calder’s decision in Great 
Boulder Mines Limited v Bailey (unrep Perth Warden’s Court 24 March 
2000) is cited in support.  The defect is not an informality but rather a 
matter of substance and it cannot be cured.  The decision in Exmin does 
not assist the plaintiff. 

 

Further submissions 

5   The parties were invited to address the issue of 
administrative nature of the proceedings, raised in the plaintiff’s earlier 
submissions.  No significant new arguments were raised. 

Determination 

6  The issue in this strike out application is whether a plaint for 
forfeiture may legitimately be signed by the sole director of the company.   

 

7   It is argued by the plaintiff that Mining Act section 98 (1) permits 
‘any person’ to make application for plaint for forfeiture.  It is submitted 
that where Regulation 122 provides that every plaint ‘shall be signed by 
the plaintiff or his solicitor’ this requirement has been met by the sole 
director of the company signing the plaint.  It is urged upon this tribunal 
that this is the intent of the legislation and supporting regulations.  This 
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tribunal is urged to accept the decision of Warden Brown in MPF v 
Horizon Mining [2004] WAMW 11 and discount as obiter the decision of 
Warden Calder in Exmin v Australian Gold Resources Ltd [2002] 
WAMW 30.   

 

8   The defendant relies upon the common law principle that a 
company director is a non-solicitor agent, and he is not, as is required by 
Regulation 122, the plaintiff or his solicitor.  As such it is submitted that 
the plaint is fundamentally and irrevocably defective.  In support of this 
common law principle it is submitted that Regulation 122 is the equivalent 
to WA Supreme Court Order 4 Rule 3(2) which cannot be read down and 
which stipulates that a corporation may not begin or carry on proceedings 
otherwise than by a solicitor (see Ex Parte Joshua Hoffman Full Court of 
the Supreme Court of WA Murray J., Templeman J., and McKechnie J 
(leading decision) 20 October 2004, citing with approval the decision of 
Hasluck J in East Metropolitan Regional Council; noting that in Hoffman 
McKechnie J held that the grant of powers to company directors under 
section 198A of the Corporations Act did not affect the provisions of 
Order 4 Rule 3(2)).   

 

9   Having considered all the submissions made in this matter I am of 
the view that the Plaint is fundamentally defective, that it is a nullity and 
that its defect cannot be cured.  The sole director of the company, having 
signed and filed the plaint, has done so not as plaintiff or solicitor but 
rather as a non-solicitor agent.  As such there has been a failure to comply 
with Regulation 122.  Principles of statutory interpretation do not save the 
plaint and neither do the provisions of the Corporations Act (Cth). 

 
10  The strike out application is upheld. 
 
11  The question of costs is reserved pending further submissions. 
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