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Western Mining Resources Ltd (“WMC”) has made Applications for Exemption 

ME78/056 and LE195/056 (together “the Applications”) in relation to various 

Mineral Claims.  ME78/056 affects some 160 Mineral Claims in the Meekatharra 

mineral district and LE195/056 affects 25 Mineral Claims in the Leonora mineral 

district.  The Mineral Claims underlying the Applications (“the Mineral Claims”) are 

known as the Yeelirrie Project and are located in the East Murchison Mineral Field. 

 

The Applications seek exemption from work, occupation or use of the Mineral 

Claims for “6 calendar months”, commencing on 29 October 2005 and until 28 April 

2006.  ME78/056 was received by the Mining Registrar at Meekatharra on 11 August 

2005 and LE195/056 was received by the Mining Registrar at Leonora on 24 October 

2005.  The grounds on which exemption is sought in each case are that “it is neither 

practicable nor justifiable to comply with the labour covenants attaching to the 

Mineral Claims” as development of the Yeelirrie Project “will not proceed until the 

Yeelirrie Project is deemed to be economically viable”. 

 

The Mineral Claims are granted under the Mining Act 1904 (WA) (“the 1904 Act”) 

and continue by virtue of the Uranium (Yeelirrie) Agreement Act 1978 (WA) (“the 

Uranium Act”).  WMC is party to an agreement dated 1 November 1978 with the 

State of Western Australia (“Agreement”), such Agreement being ratified by the 

Uranium Act.  Each of the Mineral Claims has previously been the subject of 

exemptions from labour covenants imposed under the 1904 Act. 

 

Upon receipt of ME78/056 and LE195/056, the Mining Registrars at Meekatharra 

and Leonora respectively set dates for the receipt of objections, being 1 September 

2005 for objections to ME78/056 and 7 November 2005 for objections to LE195/056.  

Dates were set for the hearing of objections in Meekatharra on 5 October 2005 and in 

Leonora on 30 November 2005. 
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On 8 November 2005, Precious Metals Australia Ltd (“PMA”) lodged plaints 

complaining that the Mineral Claims have not been worked in accordance with 

regulation 50 of the Mining Regulations 1925 (WA) (“the 1925 Regulations”) and 

seeking forfeiture of the tenements.  Then on 17 November 2005, PMA sought to 

lodge objections to ME78/056 and LE195/056.  The purported objections were 

received, in the case of ME78/056, 78 days and, in the case of LE195/056, 8 days 

after the date set for the receipt of objections.  PMA has applied for an extension of 

time in which to lodge its objections to ME78/056 and LE195/056.  It is that issue 

which is now before the court.   

 

The parties have agreed that the applications for an extension of time to lodge 

objections to ME78/056 and LE195/056 be dealt with by the Meekatharra warden.  

Written submissions in relation to these applications were received from WMC on 30 

November 2005, 16 December 2005 and 21 December 2005; and from PMA on 1 

December 2005, 20 December 2005, 22 December 2005 and 23 December 2005. 

 

An objection to ME78/056 was lodged by Mindex Pty Ltd on 18 August 2005; 

however, this objection was withdrawn on 15 March 2006.   

 

STATUTORY FRAMEWORK 

Under the 1904 Act, the Mineral Claims are subject to prescribed conditions of 

labour, occupation and use.  However, by s 32 of that Act, the warden may, subject to 

the regulations, wholly or partially exempt any land from the prescribed conditions 

for any period not exceeding 6 months. The relevant regulations are those gazetted on 

4 December 1925, as amended (“the 1925 Regulations”).    

 

Although the 1904 Act has been repealed, its replacement, the Mining Act 1978 (WA) 

(“the 1978 Act”), by section 5, provides that WMC as the holder of existing mining 

tenements granted under the repealed 1904 Act and subject to the Agreement ratified 

by the Uranium Act “may continue, subject to that agreement, to exercise the rights 
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conferred by that mining tenement … as though the repealed Act had not been 

repealed.”  

 

By reg 50 of the 1925 Regulations, “(e)very claim shall be worked continuously and 

efficiently on every working day unless exemption or partial exemption from working 

the same has been granted by the Warden. Every claim not so worked shall be liable 

to forfeiture at the discretion of the Warden on application of any miner in the 

manner prescribed by these Regulations …” 

 

Regulation 55 of the 1925 Regulations deals with Mineral Claims.  By clause (1) of 

reg 55, a “miner may, subject to the provisions of these regulations, take possession 

of and hold any number of claims (in this regulation called Mineral Claims), for 

mining mineral (excepting coal).”  Clause (5) states that “(a)pplication for 

registration of a Mineral Claim shall be made as prescribed … and within 30 days of 

the lodging of the application any person may lodge an objection ..”  Relevantly 

clause (7) provides: “The application and objections (if any) shall be heard in open 

court by the Warden, who shall as soon as convenient submit the application and 

report together with his recommendation thereon, for the consideration of the 

Minister, and the Minister may … refuse the application or approve the application 

for the whole or any portion of the area applied for ….”  By clause (12) of reg 55, 

“(t)he Minister may, by a license under his hand, dispense with the performance of 

the condition to work the Mineral Claim, if, upon application in the prescribed 

manner, he is satisfied that the claim holder has made reasonable efforts to work and 

develop the claim, and that continued working would result in unnecessary loss to the 

claim holder. Any such license to be for a period not exceeding six (6) months, and 

shall be subject to such conditions as the Minister may think fit.” 

        

Division 4, entitled “Exemptions”, of the 1925 Regulations contains regs 171 to 177.  

By Reg 171, “(t)he holder of any mining tenement other than a lease may obtain 

exemption from the conditions of use, occupation, or working thereof for any period 
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not exceeding six months on cause shown to the satisfaction of the Warden and on 

such conditions as the Warden shall impose ..” 

 

Importantly in the present case, reg 172 provides:  

“Every application for exemption exceeding fourteen days on a mining 

tenement including a lease, shall be in the form No. 28 in the Schedule, and 

shall be lodged with the Warden or Mining Registrar ….. Any person may 

lodge an objection to the application within the time fixed by the Warden.” 

 

Then reg 173 provides: 

“At the expiration of the time named in the application or as soon thereafter as 

possible, the Warden shall, in open court, receive evidence on oath in support 

of the application and of any objection thereto, and may in his discretion grant 

the same subject to any condition or otherwise …”.   

 

By reg 173A of the 1925 Regulations, “(i)f no objection has been received at the 

expiration of the period for lodging objections against the granting of an application 

for exemption under section 94 of the Act (which deals with exemptions on land held 

under a mining lease, not land held under a Mineral Claim), the Warden may deal 

with such application without requiring the applicant to attend the Warden’s court.”  

In my view, this regulation deals exclusively with the grant of an exemption for a 

lease, and not a Mineral Claim. 

 

Exemptions for a Mineral Claim are dealt with under reg 177, which states: 

 “An application as provided for under Clause 12 of Regulation 55 by the 

holder of a Mineral Claim to dispense with the performance of the condition to 

work such claim continuously shall be lodged in writing addressed to the 

Minister and if the application is granted, the Minister shall thereupon issue to 

the applicant a license in the form No. 73 in the Schedule..”  
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Regulations 242 and 241 of the 1925 Regulations are found in Division 11 which is 

entitled “Miscellaneous”.  By reg 241, “(a)ll notices, applications, or other forms 

under these Regulations may be in writing, or partly in writing and partly in print.  

The forms prescribed in the Schedule or forms to the like effect may be used with 

such variations or additions as the particular circumstances may require.”  This 

regulation governs the use of form No. 28. 

 

And reg 242 provides: 

“The Mining Registrar of any goldfield, mineral field, or district shall have 

power, during the absence of the Warden, and when no objection is lodged, 

to grant and register any mining tenement (except a lease or residence or 

business area) or any transaction affecting the same; and to grant an interim 

injunction, and also to hear and determine applications for exemptions when 

so instructed by the Minister in every case in which the Warden is empowered 

so to do.”  (my emphasis) 

 

Under Part X of the 1904 Act, which is entitled “Administration of Justice”, section 

241 provides as follows: 

 “In all matters within its jurisdiction the court shall have power to enforce 

contracts, award damages, appoint receivers … and generally make such 

orders and give such judgments as it deems proper.” 

 

SUBMISSONS 

In its first set of submissions, WMC contends that there is no power in the 1904 Act 

to allow an extension of time in which to lodge an objection to an exemption.  

Alternatively, it says, PMA has no reasonable grounds for the late lodgement of an 

objection.  WMC says it has spent money on working its mineral claims and meeting 

its obligations under the Agreement, including the provision of a research facility and 

the conduct of a feasibility study, and it says it would suffer significant prejudice if 
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the application to extend time were granted.  It notes the State has imposed a 

moratorium on uranium mining  

 

PMA, in its submission dated 1 December 2005, submits that reg 172 of the 1925 

Regulations requires the Warden, and not the Mining Registrar, to fix the time for the 

receipt of objections.  PMA says that it was the Mining Registrars in Meekatharra and 

Leonora who set the time for receipt of objections in the case of the Applications.  

That section of the form No. 28 (being the form referred to in reg 172 and on which 

the Applications were completed) which specifies the date by which objections are to 

be received is signed off, on both ME78/056 and LE 195/056, by a Mining Registrar, 

and not by the Warden.  Further, PMA submits, the Warden does have power to 

extend the time for receipt of objections, and relies in support of this contention on s 

241 of the 1904 Act, which deals with the powers of a Warden sitting in a judicial 

capacity.  PMA says that under the 1904 Act a determination of an application to 

extend time to object to an exemption requires the Warden to sit in a judicial 

capacity, and to that end relies on the language in regs 173 and 173A of the 1925 

Regulations.  PMA argues that the Warden should use her discretion to extend time 

because such decision would be in line with the policy of the Act, which is to have all 

evidence before the warden when an application for exemption is considered.  Finally 

PMA submits the Applications are defective in that they each contain applications for 

numerous mineral claims rather than for one claim, and because they do not specify 

the six months period by way of actual dates, but simply refer to “six (6) calendar 

months”.  PMA says it will suffer prejudice if the extension is not granted. 

 

WMC responds that there is no evidence as to ‘who’ fixed the time for lodgement of 

objections, and reiterates that there is no power to extend time for the receipt of 

objections to an exemption under the 1904 Act.  Furthermore, WMC says, s 241 of 

the 1904 Act, which deals with powers of a Warden acting judicially, is not relevant 

to an extension of time to lodge objections to an exemption because even if the 

Warden had such power, it would be in her administrative jurisdiction and not her 
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judicial jurisdiction.  It says the reference to ‘open court’ in reg 173 is to be 

interpreted as a reference to the administrative role of the Warden, in accordance with 

the decision in Re Calder; ex parte Gardner [1999] WASCA 28, and the application 

for extension of time currently before the court is one to be determined 

administratively.  In regards to the allegation that the Applications are defective, 

WMC says it used the form No. 28 as specified in reg 172 to apply for the 

exemptions in the Applications, and refers to reg 241 which allows for “variations 

and additions as the particular circumstances may require” in the forms prescribed 

by the 1925 Regulations.                 

 

In its submission dated 20 December 2005, PMA submits that WMC has not satisfied 

the notice requirement in reg 172 in terms of posting a copy of the Applications on 

the subject land.  It also says that WMC has made factual assertions, for example, 

that it has spent millions of dollars, which are not supported by affidavit or statutory 

declaration.  PMA says the distinction in the 1978 Act between “open court” and 

“Warden’s court”, as recognised in Re Calder, does not exist in the 1904 Act.  It says 

that under the 1904 Act exemptions are dealt with judicially in Warden’s court, not 

administratively as they are under the 1978 Act.  PMA says the language of regs 173 

and 173A of the 1925 Regulations support this contention, as does “prevailing 

authority”, but does not specify what that “prevailing authority” is.  PMA says the 

language of regs 171 to 174 “suggest” that a separate application for exemption is 

needed for each tenement.  It says there is “authority to the effect that an application 

for exemption was invalid if it related to multiple tenements”, but does not state what 

that authority is.   

 

WMC, in its submission dated 21 December 2005, responds that it does not admit 

any failure to comply with reg 172 and says it is an irrelevant issue in any event.  As 

to PMA’s submission that the Warden is acting judicially in relation to this matter, it 

says that reg 173 clearly states that exemption applications of the kind made by 

WMC are to be heard by the Warden in “open court” and not in “Warden’s court” as 
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suggested by PMA.  It says the 1904 Act does make the distinction between a warden 

acting administratively in open court and judicially in Warden’s court, and says this 

distinction is recognised in Smith v Liebig (1923) 26 WAR 10.  It says that s 241 of 

the 1904 Act does not apply to the issue before the court as it deals with matters 

relating to a warden acting judicially.   

 

On 22 December 2005, PMA responded that WMC has the burden of proving 

compliance with the notice requirement in reg 172; that unless factual material relied 

on by WMC is supported by affidavit or statutory declaration, then little or no weight 

should be given to it; and it reiterated that under the 1904 Act a Warden dealing with 

an application for an extension of time to lodge objections to an exemption is acting 

judicially and not administratively.  Further, in a letter dated 23 December 2005, 

PMA, after making reference to regs 173 and reg 173A of the 1925 Regulations, 

submitted that the terms “Warden’s Court” and “open court” refer to the warden 

sitting in a judicial capacity and making final determinations.  “This is distinct from 

the purely administrative function of the “Warden” in making recommendations to 

the Minister as referred to in Smith v Liebig (1923) 26 WALR 10.” 

 

FIXING OF TIME FOR OBJECTIONS   

WMC has lodged applications for exemption from use, occupation or working of the 

Mineral Claims for a period of 6 months.  In accordance with reg 171 of the 1925 

Regulations, ME75/056 was lodged with the Mining Registrar at Meekatharra and 

LE195/056 was lodged with the Mining Registrar at Leonora. 

 

On receipt of ME78/056 and LE175/056, the respective Mining Registrars at 

Meekatharra and Leonora affixed a time to the Applications by which any objections 

were to be lodged.  On the days on which ME78/056 was received in the Meekatharra 

registry and LE195/056 was received in the Leonora registry, the wardens 

responsible for the Meekatharra registry and the Leonora registry were absent, and 

not in attendance at those registries.  Furthermore, no other warden was in attendance 

 10



on the day.  Reg 172 requires the time allowed for lodgement of an objection to be 

fixed by the warden and reg 173 refers to that time being ‘named’ in the exemption 

application.  A warden did not fix the time shown on either of the Applications, and 

PMA says that this must happen before time begins to run for the lodging of 

objections.    

 

By reg 242 of the 1925 Regulations, a Mining Registrar, with whom an application 

for exemption may be lodged under reg 172, in the absence of the warden shall have 

power to “grant and register any mining tenement … or any transaction affecting the 

same”, subject to this being at a stage in the process “when no objection is lodged”.  

At the time of lodging the Applications, no objections had yet been lodged and, in my 

view, subject to compliance with its remaining conditions, reg 242 applies.     

 

The grant or otherwise of an exemption will clearly ‘affect’ a Mineral Claim in that it 

will determine the status of the Mineral Claim – including whether it becomes subject 

to forfeiture.  I consider an application for exemption from the conditions attached to 

a Mineral Claim to be clearly a “transaction affecting (any mining tenement)”, as 

required by reg 242. 

   

In my view, given the absence of the warden in each of the Meekatharra registry and 

the Leonora registry at the time of receipt of the Applications, in accordance with reg 

242 the Mining Registrars at each of those registries were effectively delegated with 

the authority of the warden to fix the time for receipt of objections to the 

Applications, this being the function of the warden if she was in attendance at the 

registry at the time of receipt of the Applications.   

 

The legislation makes provision for alternative arrangements if a warden is away 

from a registry.  This is no doubt in recognition of the fact that a warden is often 

responsible for a number of towns and Mines registries within a Magisterial District, 

and as a consequence is often absent from a particular registry.  There is nothing I can 
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find in the case law as to the meaning of “during the absence of” and these words in 

reg 242 should in my opinion be given their ordinary meaning – that is, meaning 

when a warden is away from the registry.  During such absence, power is delegated to 

the Mining Registrar to carry out the functions of the warden, to the extent allowed 

by reg 242 of the 1925 Regulations.   

 

In light of the meaning I attribute to reg 242 and the circumstances of a time being 

affixed to the Applications, I consider PMA’s submission that time has not started to 

run and therefore its objections should be received is without basis.  The time fixed 

by the Mining Registrars on the Applications was properly fixed and is the time by 

which any objection to the Applications was to be lodged.  PMA’s objections were 

not received in that time. 

 

POWER TO EXTEND TIME FOR LODGEMENT 

Given that I have found the Mining Registrars properly fixed the time for lodgement 

of any objections - and PMA’s objections were received outside that named time - the 

issue then is whether there is power in the warden to extend the time for lodgement of 

objections to an application for exemption in relation to a Mineral Claim. 

 

PMA contends that a warden does have such power.  It says the decision as to 

whether to extend time is one requiring a warden to act judicially, and not 

administratively, and it relies on the language in regs 173 and 173A of the 1925 

Regulations to this effect.  Reg 173 makes reference to the warden receiving evidence 

in support of an exemption application and any objection in “open court”.  Reg 173A, 

which deals with exemption applications for leases where no objection has been 

received, makes reference to an applicant attending at the “Warden’s Court”.  PMA 

says that the reference to “Warden’s court” in reg 173A means a warden is acting 

judicially when dealing with exemptions and objections generally under the 1904 

Act.  In its letter dated 23 December 2005, PMA says: 
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 “As is apparent from a comparison or (sic – of) regulation 173 and 173A, the 

terms “Warden’s Court” and “open court”, together with the term “court” 

are used interchangeably throughout (the 1904 Act) and (the 1925 

Regulations), to refer to a decision making body comprising the Warden sitting 

in a judicial capacity and making final determinations.” 

 

PMA says that because the warden is acting judicially in dealing with exemptions, 

s241 of the 1904 Act applies and gives the warden power to extend time for 

lodgement of objections.  There is no express power in the 1904 Act and 1925 

Regulations enabling the warden to extend time for the lodgement of objections to an 

exemption. 

 

In Re Calder, in the context of the 1978 Act, Justice Ipp made the following comment 

about the functions of the warden, at p 3, paras 5 & 6: 

 “The Act (the 1978 Act) provides for a number of separate and different ways 

in which the various statutory functions of the warden may be performed.  

These are by the warden sitting as the Warden’s Court, by the warden in open 

court, and by the warden as it were, without any qualification.  In some 

instances, the lines of demarcation between these functions are not clearly 

drawn and at times distinctions apparent in some parts of the Act are blurred 

in others. 

  

Over the years this has given rise to uncertainty, as it is often difficult to 

determine whether in a given case the warden is acting judicially or 

administratively, or as an inferior court or as an administrative organ.”        

 

It seems to me that at least the same could be said of the lack of clarity as regards the 

judicial and administrative roles of the Warden in the 1904 Act and the 1925 

Regulations.  In my view, it does not follow that a warden is acting judicially if 

reference is made to the “Warden’s Court” in a provision of the 1904 Act or its 
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associated regulations.  It is even less clear in the regulations relied on by PMA, 

where there are conflicting references to “open court” in the general provision 

dealing with exemption applications and objections (reg 173) and to “Warden’s 

Court” in the provision dealing with exemptions for leases (reg 173A), that the role of 

the warden is judicial in determining the application for an extension of time. 

 

The terms “open court” and “Warden’s Court” are not defined in the 1904 Act or the 

1925 Regulations.  The Full Court in Re Calder considered these terms and the 

functions of a warden, and made findings as to which functions of a warden are 

administrative and which are judicial.  In making this determination, the court 

examined the nature of the various functions carried out by a Warden.  The 

determination was not one simply based on whether reference was made to 

“Warden’s Court”, “open court”, or simply “the warden” in the relevant legislative 

provisions.  After considering the nature of the function being performed by the 

warden, the court found that generally a reference in the legislation to “open court” is 

indicative of an administrative function of the warden and a reference to “warden’s 

court”, which is defined in the 1978 Act, is indicative of a judicial function of the 

warden.  However, the term in and of itself is not determinative of the question, and 

function also needs to be considered.  The 1904 Act, like the 1978 Act, is premised 

on the warden having two roles – administrative and judicial – as is recognised in 

Smith v Liebig (1923) WAR 26 at 10.   

 

Under the 1978 Act, the warden’s role is administrative when dealing with exemption 

applications for any mining tenement and objections thereto.  In my view, the role is 

also an administrative one in dealing with any ancillary applications, such as an 

extension of time, to the process of exemption and objection.  It was observed by 

Justice Ipp in Re Calder that the administrative role of a warden can entail the 

making of final decisions and is not limited to the making of recommendations to the 

Minister.  Ipp J also commented on the varying functions of a warden and noted the 

need for consistency.  He said (at para 23), it “would be anomalous if the warden’s 
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function in ordering forfeiture were to be judicial, while the warden’s function in 

regard to a certificate of exemption (and that of the Minister) is administrative.”   

 

In order to determine the role of the warden in relation to the Applications, I need to 

consider the nature of the function being performed by the warden.   Under the earlier 

legislation, the grant of a Mineral Claim is dealt with in reg 55.  The role of the 

warden is a recommendatory one in that the application for a grant and any objection 

is heard in open court and a recommendation is then made by the warden to the 

Minister.  In my view the recommendatory nature of this function makes it an 

administrative one: see Smith v Liebig and Re Calder.  Reg 55(12) provides that the 

Minister may dispense with the performance of a labour covenant on a Mineral Claim 

for 6 months “upon application in the prescribed manner”.  After dealing with such 

application and any objection thereto, the warden is required to recommend the grant 

or otherwise of the exemptions to the Minister: reg 177.  It would be anomalous then 

for an exemption application and any objection thereto in relation to a Mineral Claim 

not to also be within the administrative jurisdiction of the warden.  Furthermore the 

Applications are dealt with under reg 173, and not 173A which deals with leases.  

Reg 173 refers to open court and reinforces my view that this role is an administrative 

function of the warden.  For the same reasons, I also consider the application for an 

extension of time for an objection to be lodged to an exemption to be administrative.  

There is no express provision to the contrary in the legislation.  In my view the 

warden is acting in an administrative role in dealing with the Applications, any 

objections thereto and any ancillary applications such as an application for an 

extension of time.  

 

I find that as the warden is acting administratively in dealing with the Applications 

and there is no express power in the 1904 Act or 1925 Regulations to extend time to 

lodge objections to an exemption, the warden does not have power to extend the time 

in which to lodge the objections to the Applications. 
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CONCLUSION 

For the reasons set out above, I find that the Mining Registrars properly fixed a time 

for the receipt of objections in the absence of the Meekatharra warden and the 

Leonora warden.  Objections from PMA were not lodged in the named time and the 

warden does not have power to extend the time for lodgement of any objections.  

Accordingly, it is not necessary for me to consider the further submissions put 

forward by PMA in support of its applications for an extension of time.       

 

The applications of PMA for an extension of time in which to lodge objections are 

dismissed.  The purported objections and any monies received with them are to be 

returned to PMA. 

 

 

           

 16


	Applicant  : By written submission
	STATUTORY FRAMEWORK
	SUBMISSONS
	POWER TO EXTEND TIME FOR LODGEMENT
	CONCLUSION

