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THE PROCEEDINGS 

1  The applicants in these proceedings, Hamersley Iron Pty Ltd, in the 
case of all tenements applied for and lodged their applications L47/141, 
L47/142, G47/1225 and G47/1227 with the Karratha registry on the 28th 
of October 2004.  With respect to L47/153 that tenement was applied for 
in the Karratha registry on the 5th of April 2005. 

2  The objectors, Puutu Kurnti Kurrama Pinikura Native Title Claim, 
lodged their objections in the Karratha registry, KR31 through to 
KR34/045 on the 24th of December 2004, and the further objection 
KR63/045 on the 5th of April 2005. 

3  The tenements applied for herein are to facilitate infrastructure 
required for the development of an iron ore mine and that iron ore mine is 
known as Brockman Number 4.  This deposit is already the subject of a 
number of mining tenements which have been granted to the applicant 
pursuant to a state agreement which is the Iron Ore Hamersley Range 
Agreement Act of 1963. 

4  The location of the Brockman mine is approximately 60 kilometres 
north-west of Tom Price. 

5  It is contended by the applicant that the Brockman Number 4 mine 
ore deposit is extremely high grade iron ore.  The tenure applied for is to 
support and facilitate infrastructure required for what is proposed to be a 
massive mine or expansion of a large mine in due course. 

6  The objectors maintain that the applicant did not pursuant to  the 
relevant provisions of the Mining Act obtain an entry permit authorising it 
to enter and mark out the land the subject of a registered native title claim.  
It is further contended by the objectors that the applicant has failed to 
comply with the provisions and the intention of the Mining Act, the 
Native Title Act and the Racial Discrimination Act and that the granting 
of the tenements would be contrary to public interest.  It is further 
contended by the objectors that the registered native title rights and 
interests of those claimants would be adversely affected by the granting of 
these applications.  It is proposed by the objectors that the rights that will 
be adversely affected will be the rights to possess, occupy, use and enjoy 
the land the subject of these applications and the right of access generally, 
in particular for the practice of traditional laws and customs. 
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THE EVIDENCE 
 
THE EVIDENCE ON BEHALF OF THE APPLICANT 
 

7  The applicant tendered five affidavits in support of its case.  They 
were the affidavits of Scott John Bowden, dated the 13th of June 2005, the 
affidavit of Jeffrey Alexander Wilkie, sworn the 13th of June 2005, the 
affidavit of Shaun Phillip Canning, sworn the 14th of June 2005, the 
affidavit of Peter Murray Royce, sworn the 14th of June 2005, and the 
affidavit of Stuart Alexander McFerran, sworn the 16th of June 2005.   

8  Mr McFerran also gave evidence in these proceedings and was cross-
examined by the objectors' counsel. 

9  Mr McFerran qualified himself as a surveyor and those qualifications 
were not in dispute by the objectors' counsel. 

10  The witness referred to his affidavit filed here which was read on to 
the transcript.  He was subsequently cross-examined by Mr Ryan, counsel 
for the objector, and he referred to paragraph 14 subparagraph (a) of his 
affidavit and indicated that he positioned the datum within the boundary 
of the exploration licence to the east of the boundary of the objectors' 
native title claim.  In cross-examination he indicated that he was aware 
that if he was marking out on private land that he would have been 
obliged to obtain all authority from the private land holder prior to 
entering that land.  He then indicated that he was not aware of any 
Warden's Court decisions in regard to the requirement for entry permits 
applicable to land where there is a registered native title claim. 

11  The evidence of Bowden at paragraph 15 refers to the infrastructure 
that will support the Brockman Number 4 mine and the need for a rail 
spur from Brockman Number 2 to Number 4.  That was marked on an 
exhibit to the affidavit.  This was required to connect a heavy-haul line to 
Dampier Number 2.  The three miscellaneous licences are sought in 
respect of that, namely L47/0141, 142 and 153.  Those same three 
miscellaneous licences support roads that are intended to be constructed to 
connect Brockman Number 2 and Number 4 for the purposes of 
construction of facilities at Brockman Number 4.  This is contained in 
Bowden's affidavit commencing at paragraph 15.  Further, there is to be 
power transmission lines to connect Brockman Number 4 to the existing 
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Hamersley Grid via Brockman Number 2.  The power transmission it is 
proposed will follow the rail spur.  It is proposed that there will be a 
power substation which is outside the native title claim area that will be 
near Brockman Number 2 and there will be switchboards and switching 
facilities that will be required and those facilities will be on the general 
purpose lease 47/1225.  It is further the evidence for the applicant that 
there will be communication facilities which will be essential for the 
installation of a fibre optic cable which will run along the spur line on the 
miscellaneous licences.  A further purpose of the miscellaneous licences is 
to include a water supply and bores will be drilled on miscellaneous 
licence 47/141.  It is further proposed that a pipeline from the bore field 
L47/141 to Brockman Number 4 and those water pipelines will occur on 
the three miscellaneous licences. 

12  Bowden's affidavit also refers to the need to shift the existing airfield 
in the area and so tenure is sought for miscellaneous licence L47/153 to 
shift the airfield to a location where it will not be in the way of the 
proposed rail spur.  The evidence of Bowden also deposes to the fact that 
there will be significant infrastructure relating to the actual mine on 
Brockman Number 4 itself.  Further, it is contended that a processing 
plant will be required and that plant will be constructed on general 
purpose lease 47/1225, which is the larger of the two proposed general 
purpose leases.  It is further proposed that there will be the construction of 
office facilities, workshops and the like. 

13  The importance of the development of this mine and the importance 
of the infrastructure in respect to that mine is contained in paragraph 17 
through to paragraph 20 of Bowden's affidavit. 

14  Bowden is the manager of the expansion and studies and is a senior 
executive of the applicant. 

15  The affidavit of Jeffrey Alexander Wilkie deposes to the fact that he 
is a manager of Aboriginal relations with the applicant and a senior 
executive of the applicant company.  At paragraph 17 of his affidavit he 
sets out the various consultations and negotiations that have taken place 
and those negotiations refer to communications with the objector that 
relate to native title matters and matters of a heritage nature. 

16  The affidavit of Shaun Phillip Canning refer to heritage policies of 
the applicant and reference to attempts to organise heritage surveys 
between the applicant and the objectors between paragraphs 24 and 26 of 
his affidavit. 
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17  A further affidavit filed in these proceedings was from Peter Murray 
Royce, who is a senior adviser of the applicant in relation to 
environmental approvals.  However, as there are no objections in relation 
to these applications on environmental matters I do not propose to 
comment at length in regard to his affidavit. 

18  I have referred to the affidavit of Stuart Alexander McFerran earlier 
in these reasons for decision. 

EVIDENCE ON BEHALF OF THE OBJECTOR 
 

19  The objector called no evidence or tendered any affidavits in regard 
to these proceedings and at the conclusion of the evidence for the 
applicant I received a submission from counsel for the objector, Mr Ryan. 

 

SUBMISSIONS OF THE PARTIES 
 

20  On behalf of the objectors Mr Ryan raised the issue of public interest 
in the grant of tenements in question.  He referred to a decision of Re 
Warden Calder:  Ex Parte Cable Sands (WA) Pty Ltd (1998) 20 WAR 343, 
Re Warden Heaney; Ex Parte Serpentine-Jarrahdale Ratepayers' And 
Residents' Association (1997) 18 WAR 320 and Re Warden French; Ex 
Parte Serpentine-Jarrahdale Ratepayers' and Residents' Association 
(1994) 11 WAR 315 wherein it was contended by Mr Ryan that it is clear 
that the public interest objections such as environmental objections are 
relevant to decisions to be made on the grant of tenements.  He further 
contended that it would discriminatory if native title issues were to be 
treated less favourably than objections based on other public interest 
matters such as general environmental concerns. 

21  He further contended that section 24MB and section 24MD(6A) in 
Division M of Part 2, Division 3 of the Native Title Act provided that 
native title holders have to be treated as freehold landowners and he 
contended that the grant of the mining tenements would be future acts.  
He further contended that the grant of miscellaneous licences and general 
purpose leases are future acts for the purpose of the Native Title Act. 
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22  He further contended that the grant of the tenement after the 1st of 
January 1995 would not be a past act and that the granting of the 
tenements would be acts which affect native title for the purposes of 
section 233(1)(c) or (2)(c) of the Native Title Act.  He referred to section 
227 of the NTA and said that an act affects native title if it either 
extinguishes the native title rights or interest or if it is otherwise wholly or 
partly inconsistent with their continued existence, enjoyment or exercise. 

23  He argued that the miscellaneous licences applied for would permit 
and extensive amount of infrastructure and activity on the relevant land 
which would have the effect of being partly inconsistent with the 
continued enjoyment or exercise of native title rights in that particular 
area. 

24  Mr Ryan also referred to the Racial Discrimination Act 
(Commonwealth Legislation) which would override any inconsistent 
provisions of the Western Australian Mining Act and in particular if that 
state legislation would discriminate against persons of a particular race, 
colour or national or ethnic origin who would not enjoy the right that is 
enjoyed by persons of another race, colour or national or ethnic origin or 
to enjoy a right to a more limited extent than persons of another race then 
notwithstanding anything in the law, persons of a first-mentioned shall by 
force of this section enjoy the right to the same extent as persons of that 
other race. 

25  It was further contended on behalf of the objectors that where the 
applicants were obliged to obtain a permit to enter the relevant land or any 
further permit to enter under section 28 and section 104(3) of the Mining 
Act a person who is not the owner is not permitted to enter private land 
for marking out unless they have authorisation to do so under section 30 
of the Mining Act.  Section 30 of the Mining Act proposes that an entry 
permit to enter private land can be obtained from a warden who has a 
discretion to grant or not to grant a permit to seek conditions, to require a 
sum of money to be paid to compensate the owner for any damage that 
may be caused and so on. 

26  He further contended that proper marking out is a precondition and 
part of the process of obtaining a valid mining tenement such as a 
miscellaneous licence or a general purpose lease.  Where a tenement 
application does not follow the correct procedure in relation to the 
marking out on private land, that is, the procedure of obtaining a permit, 
the permit application is not valid and the permit cannot be granted.  In 
support of that contention you are referred to the decision of Bromley v 
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Muswellbrook Coal Co. Pty. Ltd (1973) 129 CLR 342.  He maintained that 
substantial compliance was not sufficient and that strict observance of the 
marking out requirements were in fact required. 

 

SUBMISSIONS ON BEHALF OF THE APPLICANTS 
 

27  Mr Donaldson for the applicants submitted that in regard to section 
30 of the Mining Act it requires a person who desires to enter any private 
land to search for any material or to mark out a mining tenement may 
apply in writing to a warden for a permit to enter on the private land.  He 
submitted that a native title claimant or registered native title claimant is 
not a holder of private land as defined in the Mining Act.  He contended 
that the Mining Act therefore does not directly apply to registered native 
title claimants. 

28  Having contended that section 30 and section 31 of the Mining Act 
does not apply to native title claimants he then went on to say that the 
Racial Discrimination Act is irrelevant to the matters before the court and 
in support of that argument he contended that the Native Title 
Amendment Bill (Number 2) 1997 Supplementary Explanatory 
Memorandum July 1998 schedule 1, item 3 page 5 says: 

"This amendment replaces section 7 of the NTA.  The purpose of this 
amendment is to clarify any confusion about the interaction of the NTA 
and the Racial Discrimination Act 1975 (the RDA).  The amendment is 
intended to replicate in legislation the High Court's comments in Western 
Australia versus The Commonwealth (1995) 183 CLR 373 about the 
interaction of the NTA and the RDA. 
"The new section 7(1) provides that the NTA is to be read and construed 
subject to the provisions of the RDA.  Subsection 7(2) explains 
exhaustively that section subsection (1) means:  these subsections are 
together intended to do no more than reflect the position under subsection 
7(1) of the current NTA, namely, that nothing in the NTA is intended to 
affect the operation of the RDA.  Like its predecessor, new section 7 is 
not intended to nullify the specific rules prescribed by the NTA in relation 
to acts affecting native title.  That is, the RDA cannot interfere with the 
validity of an act affecting native title, whether it is a past act, 
intermediate period act or future act, that is valid under the NTA.  He 
therefore contends that Racial Discrimination Act is irrelevant to these 
matters. 
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"Counsel for the objectors then went on to refer to section 24AA of the 
Native Title Act which deals with future acts and section 24MD(6) of the 
Native Title Acts and says: 'In the case of any future act to which this 
subdivision applies other than an act to which subdivision P applies it was 
argued that a general purpose lease is an act to which subdivision P 
applies and was contended that subsection (6)(a) has no application in 
relation to general purposes leases.  It was however conceded that 
miscellaneous licences fall within subsection (6) and are matters to which 
subsection (6A) and subsection (6B) apply." 

29  It was contended on behalf of the applicants that the miscellaneous 
licences applied for in these proceedings are for an infrastructure facility.  
The definition includes roads, electricity generation, transmission or 
distribution facility, airports, land strips, storage, distribution and so on. 

30  It is contended by the applicants that section 24MD(6A) of the 
Native Title Act gives to the objectors to the miscellaneous licences in 
this case a right to object.  It gives to the objectors a right of standing in 
relation to an application before a warden for a miscellaneous licence over 
land which is the subject of a registered native title claim because it falls 
within the definition of subsection B of a procedural right.  However, no 
such right is applicable to general purpose leases. 

31  It was further contended by the applicant that as there was no 
evidence before the warden in these proceedings as to any possible effect 
on the native title right and that this was not a case where the native title 
objectors appeared and led evidence that it cannot be concluded that these 
matters are within the jurisdiction of the warden because there was no 
objecting evidence produced by the objector. 

32  It was therefore contended that in relation to this matter the native 
title related grounds for objection are beyond the jurisdiction of the 
warden and they are beyond the jurisdiction of the warden in relation to 
general purpose leases because the Native Title Act provides a regime, a 
right to negotiate that deals with that.  So those native title considerations 
will be the subject of negotiations because that's what is provided for in 
subsection (p) and if the parties can't resolve the issue by means of 
negotiation there is a provision in the Act by which the parties can go to 
the Native Title Tribunal to have the matter resolved. 

CONCLUSIONS 
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33  The applicants have applied for three miscellaneous licences and two 
general purpose leases under the provisions of the Mining Act 1978 (As 
Amended).  The native title claimant objectors have objected to all five 
applications and the nature of the objections are identical to each other - 
namely, that the objectors are registered native title applicants over the 
land on which the applicants seek to have the proposed tenement granted. 

34  The objectors believe that the activities that might be allowed under 
the proposed tenement would have an adverse impact upon the exercise of 
native title rights, culture, heritage (including sites of significance) and 
lifestyle of the objectors.  Work and activity allowed under the licence 
would also affect the environment and the flora and fauna in the area, 
which would impact on the objectors. 

35  The objectors are to be treated as private land owners by reason of 
the Native Title Act 1993 (CTH) and/or the Racial Discrimination Act 
1975 (CTH), but the applicant did not obtain an entry permit pursuant to 
the Mining Act 1978 and the Mining Regulations 1981 prior to marking 
out the tenement and has failed to provide the required notifications under 
the Mining Act 1978 and the Mining Regulations 1981 to the objectors as 
would be necessary for private land owners.  The applicant has not 
complied with the provisions or the intention of the Mining Act 1978 and 
the Mining Regulations 1981, the Native Title Act 1993 (CTH) and/or the 
Racial Discrimination Act 1975 (CTH) and the granting of a tenement 
would be contrary to public interest. 

36  The objectors do not accept that all necessary requirements under the 
Mining Act 1978 and the Mining Regulations 1981 have been complied 
with by the applicant. 

37  The objectors particularised their objections by documents filed by 
the objectors in these proceedings on the 3rd of June 2005.  No evidence 
has been filed by the objectors in support of any of the objections as 
particularised. 

38  The only evidence therefore before the court is the evidence of the 
applicants and it is asserted by the applicant that in the absence of 
evidence to the contrary the warden must (a) hear the applications for 
miscellaneous licence applications 47/141, 47/142 and 47/153 and 
determine their grant without conditions other than the standard 
conditions ordinarily attached by the Department of Industry and 
Resources (DOIR) and (b) hear the application for general purpose lease 
applications 47/1225 and 47/1227 and recommend their grant without 
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conditions to the Minister (other than the standard conditions ordinarily 
attached by the DOIR). 

39  The first issue of contention is whether a permit to enter and notify 
the native title claimants is required by the legislation.  The objectors 
claim that the applicants did not obtain an entry permit to mark out the 
applications and did not give notice of its application to the objectors.  
The evidence is that such notification was not given to the native title 
claimants and that is not in dispute in these proceedings. 

40  Section 104(3) of the Mining Act provides that; a person shall not 
enter on any private land for any purpose referred to in subsection (1) 
(further marking out) unless he does so pursuant to a permit issued under 
section 30 of the Mining Act. 

41  Section 28 of the Mining Act provides that: 

No person shall enter or remain upon the surface of the private land for 
any of the purposes of this Division or those specified in section 104(1) 
unless he - 
(a)  is the owner in occupation of that private land; or  
(b) is authorised to do so, by a permit issued by the warden under 

section 30, or any other provision of this Act, or by virtue of a 
mining tenement. 

42  The expression "private land" is defined in section 8 of the Mining 
Act by its terms and does not include land the subject of a native title 
claim. 

43  I find that the applicant is not required to obtain a permit under 
section 30 of the Mining Act and further that the Mining Act contains no 
requirements nor do the provisions of the Native Title Act 1993 (CTH) 
and the Racial Discrimination Act 1975 (CTH) do not contemplate a 
permit to enter. 

44  I find that the native title claimants, the objectors herein, are not to 
be treated as the owner or occupier of private land. 

45  The evidence before the court is the evidence of Stuart McFerran 
both in court and also by affidavit, is that he marked out the land and that 
the land he marked out was not private land within the definition of the 
Mining Act.  There is no evidence to the contrary led by the objectors. 
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46  The objectors raise as a contentious issue the Commonwealth 
legislation, being the Native Title Act and the Racial Discrimination Act.  
Notwithstanding that the Racial Discrimination Act has not been 
specifically argued by the objectors in their submission and their 
documentation, in his closing submission counsel argued that the Racial 
Discrimination Act had application to the matters before the court as did 
the Native Title Act. 

47  With regard to the Racial Discrimination Act 1975 the decision of 
the High Court in Western Australia V. The Commonwealth (Native Title 
Act Case) (1995) 183 CLR 373 at 453 and 462 to 463 wherein the court 
said:  "The general provisions of the Racial Discrimination Act must yield 
to the specific provisions of the Native Title Act in order to allow those 
provisions a scope for operation." 

48  Section 7 was amended in the 1998 amendments to the Native Title 
Act.  The purpose of the amendment was to confirm the expression used 
by the High Court in the Native Title Act Case as to the meaning of the 
effect of section 7.  The purpose of this amendment is to clarify the 
confusion about the interaction of the Native Title Act and the Racial 
Discrimination Act.  Accordingly, the Racial Discrimination Act has no 
application to the matters for determination herein. 

49  With regard to the objectors' argument pursuant to section 
24MD(6)(a) of the Native Title Act (Commonwealth) which only applies 
to miscellaneous licences of these grants as "future acts" I uphold the 
applicant's argument that marking out is an act separate to the grant of 
miscellaneous licences and therefore section 24MD(6)(a) does not apply 
to the act of marking out and consequently a permit to enter is not 
required to be obtained and further I find that a permit to enter is not a 
procedural right in relation to the grant of a miscellaneous licence as 
defined in the Native Title Act (CWTH). 

50  With respect to the applications for general purpose leases I find that 
subsection (t) applies within the meaning of section 24MD(6)(a), attract 
and depend for their validity upon the compliance with the right to 
negotiate provisions and procedures of subsection (6).  Therefore none of 
the arguments applicable to section 24MD(6)(a) applies to general 
purpose leases.  With respect to the other aspects of the objections raised 
herein the objectors have not supported their objections with evidence. 

51  For the reasons stated above I therefore propose to dismiss the 
objections to the five tenement applications and having heard the evidence 
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of the applicants herein and I propose to grant the miscellaneous licence 
applications 47/141, 142 and 47/153 without conditions (other than the 
standard conditions ordinarily attached by the Department of Industry and 
Resources and (b) recommend to the Minister the granting of the general 
purpose lease applications 47/1225 and 47/1227 without conditions (other 
than the standard conditions ordinarily attached by the Department of 
Industry and Resources DOIR). 


