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REPORT AND RECOMMENDATION OF THE WARDEN TO THE 
MINISTER: APPLICATION FOR EXEMPTION 187/045,  
PLAINTS FOR FORFEITURE 7/045, 10/045, 19/045: 
MINING ACT S 98 & S 102 
 
 
 
THE PROCEEDINGS 

1   The tenements the subject of these proceedings are three mining 
leases, namely, M52/743 ("Horseshoe"), held by Horseshoe Gold Mine 
Pty Ltd ("HGM"), M52/165 ("Thaduna") held by Grange Resources Ltd 
("Grange") and M52/180 ("Green Dragon") held by Grange.  I will 
hereafter refer to each mining tenement by the common name that I have 
just mentioned.  HGM is a wholly owned subsidiary of Grange. 

2   Messrs Lee and Flint ("the Plaintiffs") have lodged plaints for the 
forfeiture of each of the three mining tenements.  In each plaint the 
alleged reason for forfeiture is failure to comply with the expenditure 
condition.  For Horseshoe the subject expenditure year is from 
27 September 2003 to 26 September 2004; for Thaduna it is the year from 
25 August 2003 to 24 August 2004; for Green Dragon it is 31 January 
2004 to 30 January 2005.  Grange has lodged an application for 
exemption in respect of Thaduna for the year ended 24 August 2004.  The 
minimum expenditure condition in respect of Thaduna for the year ended 
24 August 2004 for which exemption is sought is expenditure of $56,100.  
Unless a certificate of exemption is granted.  In respect of Horseshoe and 
Green Dragon, no application for exemption has been made as, in each 
case, the tenement holder claims that expenditure on each tenement during 
the relevant year was in an amount that complied with the minimum 
expenditure condition for that tenement.   

3   The exemption application for Thaduna set out reasons for which 
the exemption is sought.  The reasons included paragraph 102(2)(b) and 
paragraph 102(2)(h) of the Mining Act 1978 (WA) ("the Act").  During his 
closing address, counsel for Grange said that Grange no longer relied 
upon those two reasons for exemption.  The reasons for which Grange 
seeks the certificate of exemption are those set out in paragraph 102(2)(e) 
- uneconomic deposit - and paragraph 102(2)(f) - contains mineral ore 
required to sustain future mining operations at Horseshoe.  Grange also 
relies upon subs 102(3) - any other reason that in the opinion of the 
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Minister is sufficient to justify exemption.  Lee and Flint have jointly 
objected to the application for exemption.   

4   Grange further particularised its exemption application.  It is said 
that Thaduna was the subject of a plaint for forfeiture (not by Lee or Flint) 
for the period from 23 October 1997 to 14 June 2002, when the plaint was 
dismissed.  Grange says that Green Dragon, being part of the "Thaduna 
Project", was also the subject of a plaint by the same plaintiff between 
December 1997 and May 2003, the latter date being the date of 
withdrawal of the plaint.  It is said that a further plaint was lodged by the 
same plaintiff on 1 April 1998 and not withdrawn until 10 March 2004.  
Grange says that during the periods when Thaduna and Green Dragon 
were subject to plaint for forfeiture Grange focused on other copper 
projects in which it held an interest. 

5   It is then said that, since the conclusion of the plaints, Grange had 
recommenced work on the "Thaduna Project".  It is said that the mine at 
Horseshoe is 110 kilometres west of Thaduna and is currently on care and 
maintenance but that there has been considerable expenditure incurred on 
the mine.  Reference is made to an "update of a feasibility study" 
completed in March 2003 to evaluate the viability of establishing a copper 
leaching project at Horseshoe. 

6   The objection to the application addresses briefly each of the 
reasons for exemption now relied upon.  In respect of para 102(2)(e), it is 
said that Grange has not established that the tenement contains a mineral 
deposit that is uneconomic and that any resources on the tenement and on 
Horseshoe and Green Dragon do not even meet the requirements of an 
"inferred" resource under the JORC Code.  It is said that no significant 
drilling has taken place on the lease and that there has been no meaningful 
attempt to evaluate or upgrade the resource for the last 15 years.  It is said 
that no studies have been carried out that could demonstrate the deposit is 
uneconomic because factors that need to be taken into account in making 
an assessment of whether or not the resource is economic cannot be 
adequately done until the resource has been upgraded at least to the 
"indicated" JORC category.  In that regard reference is made to the policy 
guidelines issued by the Department of Industrial Resources in October 
2002 relating to exemption applications where, in respect of s 102(2)(e), it 
is said, "The resource should generally be in the indicated category." 

7   Concerning para 102(2)(f), the Objectors state that there is no 
proposed mining operation planned for the Horseshoe Lights mine and, in 
effect, that that is indicated in Grange's annual reports.  It is observed that 
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no Notice of Intent has been filed with the Department in respect of any 
mining operation on Thaduna.  The Objectors say that between 1998 and 
2004 96 per cent of the Horseshoe Lights mine had been sold to other 
parties and that in 2004 those other parties assigned their interest therein 
to Grange for no consideration because they no longer wished to expend 
money on the mine at Horseshoe. 

8   As to subs 102(3), it is said that if a reason for exemption falls 
within one of the paragraphs of subs 102(2) of the Act, it does not, as a 
matter of law, fall within subs 102(3).  Mention is also made that Grange 
took no steps to have the previous plaints that I have mentioned 
determined expeditiously.  It is also said that if Grange did commence 
work on the "Thaduna Project" (which is denied), it has not expended any 
money in so doing.  The Objectors say that Horseshoe is located too far 
away from Thaduna to be of any relevance.  The Objectors say in 
summary, that at all material times the tenement holder had sufficient 
funds to fully comply with the expenditure requirement, that it has not 
been established that Thaduna contains a mineral deposit that is 
uneconomic and that the objects and aims of the Act in respect of 
expenditure requirements have been completely ignored by Grange.   

9   I conducted a joint hearing of the three plaints and the exemption 
application.  Both parties called evidence. 

THE EVIDENCE  
 On Behalf of the Applicants/Defendants 

10   The first witness, Mr McMahon, controls McMahon Tenement 
Services Pty Ltd which at all material times has been the tenement 
manager in respect of the three leases the subject of these proceedings.  
Mr McMahon said that his company had prepared and lodged Form 5 
operations reports for Grange and Horseshoe for the expenditure years the 
subject of these proceedings and for earlier years.  He said that all 
expenditure information that was included in those reports for those years 
was provided by Mr Nutter, a director of Grange.  Mr McMahon said that 
he has become aware of some errors that had been made in the 
expenditure figures that had been included in the Form 5's.  He said that 
some of those errors had been rectified and the Department advised soon 
after the initial Form 5's had been lodged.  He said, however, that during 
his review of the Form 5's in preparation for the hearing some other errors 
had been discovered.   
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11   One error, in particular, was that Mr Nutter had informed him that 
the whole of the amount that McMahons had claimed as expenditure on 
Thaduna for the subject year was an amount which had been in fact spent 
on both Thaduna and Green Dragon and that the amount was to be equally 
divided into two and each of the divided amounts claimed as expenditure 
on each of the tenements.  Mr McMahon said that he had misunderstood 
the instruction received from Mr Nutter in that regard.  He said that the 
expenditure had been for feasibility studies, sampling and geology.  
Mr McMahon produced various e-mails and other documents that he had 
received from Mr Nutter setting out expenditure items and amounts for 
the three subject tenements.  He said that some items of expenditure, 
including some vehicle hire, food and accommodation and legal fees had 
not been claimed. 

12   Mr Martinick of Martinick Bosch Sell (MBS Environmental 
Services) ("MBS"), an environmental scientist who has significant 
relevant experience in his field within the mining industry throughout 
Australia since 1969 gave evidence.  Mr Martinick was engaged by 
Grange to inspect and report upon the Horseshoe mine site.  The focus of 
his attention was the securing of contaminated material on the tenement, 
taking into account the need to identify some areas that would never be re-
worked and other areas where there was a possibility that they might be 
re-worked.  He initially prepared a draft environment rehabilitation plan.  
The reason that a draft only was prepared is that he needed to consult with 
the Department concerning the views and requirements of the Department 
and, secondly, he wanted some feedback from Grange concerning the 
relationship between closure and rehabilitation activities.   

13   Mr Martinick gave consideration in his inquiries to the issue of 
whether or not Horseshoe, as the tenement holder, had complied with the 
conditions attached to the lease.  He investigated whether or not the 
tenement holder's statutory bond liability could be progressively 
diminished as rehabilitation work proceeded on that tenement.  There was 
then some delay before Mr Martinick again visited the Horseshoe with a 
view to preparing a closure report that included a plan that would be 
presented to the Department for approval.  That site visit occurred in 
September 2004.  His initial site visit was in May 2004.  On both 
occasions he spent two days on site.  In his reports Mr Martinick was 
concerned particularly with safety issues connected with past mining 
operations (including the open pit), with vegetative rehabilitation, with 
prevention or minimisation of acid formation and run-off and with 
compliance with Departmental requirements.  He also took into account 
the possibility that tailings on the site may be re-processed. 
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14   It was the evidence of Mr Martinick that once the information that 
he generated from his site inspections and assessments was provided to 
the Department, the Department indicated that it would use the 
information to reassess the bond liability of the tenement holder at an 
amount that was likely to be in the vicinity of $1,000,000 rather than 
$308,000 as previously assessed. 

15   I am satisfied that $13,062.90 was paid to MBS by Grange for that 
work done during the subject expenditure year. 

16   Evidence was given by Ms Roney, an employee of Rockwater Pty 
Ltd, to the effect that during the expenditure year she had visited the 
Horseshoe mine site and had prepared two reports.  Ms Roney holds a 
Bachelor of Science and she is qualified to give evidence about the 
matters that were included in her evidence.  She went to the site in May 
2004, arriving on 25 May and leaving on 28 May.  She also went to the 
site at the same time of the year in 2005.  She prepared a report dated July 
2004 based on water sampling undertaken by her and upon her inspections 
of bores at the tailings dam. 

17   A second report that she prepared related to water supply on the 
Horseshoe and was derived from a review of production and monitoring 
information that had been compiled by employees of Grange who lived on 
the site during the relevant period.  Those employees were Mr Sivwright 
and Mr Coumbes.  The water supply report was prepared in compliance 
with a condition imposed upon the issue of the ground water extraction 
licences and the report concerning the tailings dam bores was prepared in 
compliance with a condition attached to the Horseshoe lease.  The total 
amount paid by Grange to Rockwater for the work done by Ms Roney is 
$8036.49. 

18   The water supply bores at which the monitoring had been 
undertaken are located on three adjacent miscellaneous licences.  The 
purpose of those bores, located in the "eastern" and "western" borefields, 
is to supply water for activities on Horseshoe.  During her visit in 2004 
Ms Roney went to both borefields and took water levels.  Her work 
included sampling of water that was piped from Well 31 to the on mine 
site on Horseshoe and is used, after filtering, for human consumption.  
Ms Roney gave evidence that the western borefield was still producing 
water but that the eastern borefield is not.  When she visited the site in 
2005, she did the same work that she had done in the previous year. 
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19   The group accountant for Grange, Mr Chau, gave evidence.  He is a 
qualified chartered accountant with relevant experience.  He has access to 
and is familiar with the accounting procedure and records of Grange in 
connection with the three tenements.  During 2003 and 2004 he managed 
the accounts for the three tenements.  He said that the Horseshoe mine 
accounts are managed separately under the Horseshoe Gold Mine Pty Ltd 
account in respect of which there is a separate bank account.  He said, in 
effect, that Mr Nutter and another director of Grange, Mr Wilson, were 
the financial controllers of Grange in respect of the three tenements.  He 
described the system adopted by Grange in respect of receipt and payment 
of invoices, including the means of allocating to each tenement items of 
expenditure and other outgoings for that tenement. 

20   Mr Chau identified expenditure totalling $233,885.75 for the 
expenditure year in question in connection with Horseshoe.  That was 
made up of payments to MBS, Rockwater and another consultant, Fugro, 
totalling $23,629.98.  Wages paid to Mr and Mrs Sivwright and Mr and 
Mrs Coumbes was identified as $83,829.75.  There were camp costs 
($33,063.19), freight costs of $650.85, fuel of $58,145.41, motor vehicle 
expenses of $17,429.97 and costs to Telstra of $3678.08.  In relation to 
costs directly attributable to the camp site on M52/743, Mr Chau 
identified electrical work ($2727.05), diesel generator filters ($3253.54), 
vehicle parts ($1063.64), pest control ($1800) and food and meat 
($3556.62), totalling $13,677.04.  For overheads and salaries for each of 
the Grange staff in relation to M52/743, Mr Chau calculated a total of 
$22,395.  Mr Chau gave evidence that moneys had been paid to insurers 
by Horseshoe Gold Mine Pty Ltd, some of which was attributable to 
Horseshoe for industrial special risk, workers' compensation and airport 
operator's liability.  The parties agreed that $12,402.50 should be 
attributed to Horseshoe (M52/743).   

21   Mr Chau gave evidence that he had prepared or otherwise been 
involved in preparation of quarterly and half yearly and annual reports of 
Grange for the 2004 year.  He gave evidence that he had done the 
accounting for the Horseshoe Mine Partnership which had commenced in 
1998 and which was dissolved in March 2004 in respect of the Horseshoe 
tenement.  Grange was a partner in that partnership, holding a 4 per cent 
interest in the tenement.  He said that pursuant to that agreement any 
money spent by Grange on M52/743 was to be reimbursed by the other 
partners as to 96 per cent of the expenditure up to a maximum of 
$160,000 per annum.  Mr Chau said that he believed that only $100,000 
was recovered from the other partners and the balance spent by Grange, 
namely, $324,392, was written off by Grange.  In the 2003 annual report 
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for Grange a "zero" value was given to Grange's 4 per cent interest in 
M52/743.  Mr Chau said that that did not mean that Grange considered 
that the tenement had no value but, rather, it reflected the fact that 
Grange's 4 per cent interest in the tenement was, relatively, of very small 
value.  He said that that is merely an accounting process and that Grange 
has a conservative approach to reporting its valuation of its assets. 

22   Mr Sivwright and Mrs Sivwright are both employed by Grange to 
live and work on for the Horseshoe mine site.  They are both paid a wage 
by Grange.  They work together on a three weeks on, three weeks off 
roster.  Previously their roster was five weeks on and one week off.  That 
changed in February 2004.  After February 2004 another married couple, 
Mr and Mrs Coumbes also commenced employment with Grange on the 
site.  They too lived and worked together on the tenement and worked on 
a three weeks on, three weeks off roster alternating with the Sivwrights.  
Mr Sivwright gave evidence.  During the 2004 expenditure year and they 
were each paid $17,120 per annum and Grange paid for the cost of their 
fuel from their home in Bindoon up to the Horseshoe mine. 

23   I am satisfied that the duties of the Sivwrights and of the Coumbes 
in their employment with Grange are identical and are as explained by 
Mr Sivwright in his evidence.  Mr Sivwright reports directly to Mr Nutter 
or to Mr Nutter's secretary daily by telephone.  His role is to keep the 
mine site and the equipment thereon secure, to prevent people coming 
onto the mine site, to repair roads to keep what plant and machinery is 
there running, to keep the mine site residential buildings in liveable 
condition and to maintain the garden.  It is also his responsibility to 
maintain two generator sets, one that is used for lighting and power at the 
camp site and one that is used for the productive borefield to pump water 
to the surface from the bores and to pump the water three kilometres to 
the camp site.  Mrs Sivwright does all of the cooking for any visitors to 
the site, she keeps the living quarters clean and does the gardening.  When 
Mr Sivwright is away from the camp site, Mrs Sivwright stays there and 
looks after the site and maintains radio contact with him and answers any 
telephone calls.  Mrs Sivwright is responsible for ordering all supplies that 
are needed at the camp. 

24   Accommodation at the camp consists of about a dozen dongas and 
a kitchen which can accommodate up to 24 people.  There is an 
entertainment area and a swimming pool that must be maintained.  
Mr Sivwright said that every day he drives from the camp to the mine 
area, a distance of about two kilometres.  He then drives around the site 
"… looking for any problems" such as water damage to bunds around the 
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tailings area.  He uses a four-wheel drive vehicle to carry out his routine 
inspections.  He also checks for any signs that might indicate that other 
people have come on or near to the mine site.  He regularly inspects the 
area where sheds and plant are located.  There is not much plant left on 
the site at present, namely, some large tanks, a gold room and two 
workshops.  He said that the plant shed is empty, the switch room is 
empty and the separation room is empty. 

25   In addition to inspecting the mine site Mr Sivwright also inspects 
the productive borefield which is about three kilometres away from the 
camp area.  The borefield inspection is done every day in summer and 
about once in every three days during the winter.  It is also one of 
Mr Sivwright's duties to monitor and record any rainfall and to send his 
recordings to head office every 12 months.  He said that on 21 February 
2004 there were 35.5 millimetres of rain in the area, which caused damage 
to the bunds at the mine site, and that an independent contractor had been 
engaged to repair the bunds.  In addition to those repairs, the height of the 
bunds was also increased.  That occurred in about April or May of 2004. 

26   Mr Sivwright gave evidence that he uses both the crane and the 
tractor (which is a front-end loader that also has a blade on the back) to 
mend small bund breakages and to maintain the roads on the site.  It is his 
responsibility to maintain all of the vehicles that are on the site - he is 
mechanic.  He does general maintenance on the buildings that are on the 
site.  It is his responsibility to arrange for any contractors to come on site 
when work needs to be done by such persons - for example, electrical 
work.  One such contractor was Jay's Electrical Services.  The contractor 
was required to attend to electrical repairs and maintenance in order to 
satisfy Mines Department site requirements.  Any contractors or other 
visitors or Departmental inspectors that visit the site are looked after by 
the Sivwrights and their meals and accommodation is provided for by 
Grange.  Another responsibility of Mr Sivwright is to try and keep 
animals away from the airstrip.  That is a task which forms part of his 
daily inspection tour.  He grades the airstrip twice annually and did so in 
the 2003 to 2004 year. 

27   Mr Sivwright receives no income from any source other than 
Grange whilst he is at the site.  For one day each month he does a fence 
inspection and any necessary repair work for Rio Tinto.  However, it is his 
understanding, for that service Rio makes payment direct to Grange and, I 
understand, he receives no separate income from Grange for doing that 
work for Rio. 
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28   Every three months Mr Sivwright does a monitoring inspection of 
the eastern borefield.  That takes a day to do.  It includes clearing 
vegetation from inside the fence that encloses the borefield.  Once every 
month he does a monitoring inspection of the western borefield and of the 
tailings dam bores.  His monitoring results are sent to Grange's head office 
or to Rockwater.  When Rockwater employees come onto the mine site 
and visit the eastern and western borefields and the tailings dam bores, 
Mr Sivwright accompanies them. 

29   During cross-examination Mr Sivwright said that the western 
borefield has three or four bores on Horseshoe and about 10 that are 
located off the tenement.  He said that none of the bores in the eastern 
borefield are on the tenement.  He said that the water supply for domestic 
use on Horseshoe comes from another tenement.  He conceded that the 
airstrip is rarely used.  He said that during 2005 one aeroplane had landed 
on the airstrip - that being flow by the pastoralist on whose lease the 
tenement is located who merely dropped in to say "hello".  Mr Sivwright 
said that during the 2004 calendar year another plane had landed on the 
airstrip but for a purpose unconnected with any of Grange's activities.  He 
said that the pastoralist also uses the landing strip when he is mustering.  
He estimated that there were probably two flights connected with Grange 
a year and four to five non-Grange flights a year. 

30   Mr Sivwright said that a large part of the camp had been sold 
before he commenced working at the site and that a large part of the 
treatment plant had been sold in 2003 in different sections.  He said that 
during the nine years that he had been at the site no gold treatment had 
taken place and that the whole of the mine had been on care and 
maintenance for that nine-year period.   

31   Mr Alexander Nutter was the most important witness called on 
behalf of Grange.  He is a well-experienced geologist and was qualified to 
give evidence and express the opinions that he did concerning geology 
and mining matters.  He is the technical director of Grange, having joined 
Grange in 1994 shortly before extractive mining operations on the 
Horseshoe mine site closed down in May of that year.  He said in 
evidence that since then he has been responsible for making sure the mine 
site is "secure".  He is responsible for the employment and management of 
the Sivwrights and the Coumbes on the site.  He said that Grange has a 
number of projects in Australia, the largest of which is the Southdown 
Magnetite Project in Victoria.  Mr Nutter's responsibilities include 
management of all of the company's exploration projects.  He said that the 
Southdown Project is at the stage where it is expected that a full bankable 
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feasibility study will be completed by the end of 2005 or early 2006.  
12 people are engaged full-time by Grange, 10 of which are employed on 
contract on the Southdown Project.  Most of its other projects that are 
currently active are operated pursuant to joint-venture agreements. 

32   Mr Nutter said that the Horseshoe mine had been closed for 
approximately one year when it was acquired and re-opened by Grange in 
1992.  From 1992 until 1994 Grange was engaged in mining copper.  He 
said that on Horseshoe there are both in-ground and stockpiled resources.  
He considers that the in-ground resource is not economic because it is in 
the open-cut pit in a wall at the bottom of the pit and the amount of 
cutting back and removal of overburden that would have to occur means 
that it would not be economic to mine the copper.  He said there are low-
grade run-of-mill tailings at the mine site and that the waste dumps to the 
north and the south are also low grade and the material in those dumps is 
difficult to treat by conventional means because of its oxide 
characteristics. 

33   Mr Nutter said that the flotation tailings at the mine site are an 
indicated to measured resource.  He said that the in-ground resource is 
probably inferred only, as are the waste dumps.  In respect of in-ground 
resource he said that not only would a significant amount of waste have to 
be removed from the pit walls but that before any decision could be made 
as to the economic viability of that resource a 12-month study, including 
drilling and technical work that would cost several million dollars would 
have to be undertaken. 

34   Mr Nutter said that the price of copper was a significant economic 
factor and that in September 2003 the copper price was about US cents 70 
per pound.  He said that since then the price has doubled.  He referred to a 
publication of the London Metal Exchange showing the daily price of 
copper around the world.  That document showed that in August 2004 the 
price of copper was around (AuD) $1.75 per pound.  He said that in 
September 2003 his view was that it was not even worth looking at 
mining the in-ground resource because of the very low grades of copper 
and because of extraction costs.  He said that as at August 2004 there was 
a good chance that a profit could be made from the stockpiled resource.  
However, before any extractive processes could be commenced a 
feasibility study was necessary. 

35   Mr Nutter said that, since he joined Grange in 1994, four studies 
had been undertaken in respect of the low-grade stockpiles at the 
Horseshoe mine site.  He said that the first had been completed in 1996 
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before Grange entered into a joint-venture agreement with Electrometals 
Mining.  Electrometals had developed a novel process for extracting 
copper from low-grade copper solution which was more effective than the 
conventional process involving anodes in a bath of copper sulphate.  He 
said that the Electrometals process was only suitable for small-scale 
operations.  He said that Electrometals had carried out some testing on 
some of the tailings on the site and had achieved good results.  The 
resource was, he said, insufficient to make it worthwhile commencing 
operations.  

36   Mr Nutter said that in 1997 Electrometals did other studies on the 
flotation tailings, again with good results, however, the copper price was 
then too low to justify commencing treatment.  He said that in 1998 
Electrometals did another pre-feasibility study, but, once again, the copper 
price was too low to justify the capital expenditure required to treat the 
resource.  He said that in addition to the Electrometals process other 
mining and processing techniques were considered - for example, heap 
leaching the stockpiles and tank leaching the flotation tailings.  He said 
that although he believed that those two alternatives would work, the low 
prevailing price of copper and the relatively high capital costs meant that 
it was too risky, financially, to undertake such an operation. 

37   The joint-venture agreement with Electrometals the agreement was 
terminated in 1998.  Under that joint-venture agreement Grange had not 
been obliged to contribute to any costs.  By the time the joint venture was 
terminated neither Grange nor Electrometals was prepared to spend any 
more money on the project.  After the Electrometals joint venture came to 
an end Grange entered into a partnership with a small group of investors 
("the Horseshoe Mine Partnership").  Under the partnership agreement a 
96 per cent interest in Horseshoe was sold to the partnership for 
$4.125 million.  Mr Nutter managed the activities of the partnership.  
Grange retained a 4 per cent interest in the tenement.  The partnership was 
obliged to spend up to $160,000 per annum towards expenditure. 

38   Mr Nutter gave evidence that a Mr Tarrant had approached the 
partnership, having purchased the Electrometals plant.  Mr Tarrant was 
operating the plant to leach copper.  Mr Tarrant reviewed and upgraded 
the data that had been created during the studies that had been undertaken 
in respect of Horseshoe during the period of the Electrometals-Grange 
joint venture.  Mr Tarrant had an idea that he could utilise the copper 
sulphate that was on the mine site which he (Tarrant) believed could be 
profitably extracted and then trucked about 1000 kilometres to the north 
where it would be purchased by Western Metals for use in a lead-zinc 
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mining operation.  Mr Tarrant told Mr Nutter that Western Metals, at the 
time, were trucking their copper sulphate supplies from a source that was 
further away from their operation than the Horseshoe mine site.  
Mr Nutter said that Mr Tarrant's idea was to produce copper as well as 
copper sulphate.  He said that Mr Tarrant took some samples and designed 
a small trial plant to produce copper sulphate and that his results indicated 
that there was some profit to be made.  Mr Nutter said that the partnership 
thought that there was an extremely high risk factor and that was as far as 
that proposal went.  He said that the partnership was then dissolved in 
about November 2003. 

39   Mr Nutter said that there is still a significant amount of 
rehabilitation to be done on the Horseshoe mine site and that the 
Department, just before mining operations ceased in 1994, had directed 
that a number of things be done.  He said that after that the mine went on 
care and maintenance and that since then Grange had maintained all safety 
bunds around the main pit and around all of the waste dumps and the plant 
site in order to contain water run-off.  He gave evidence consistent with 
Mr Sivwright as to the use of the equipment on the site by the Sivwrights 
and the Coumbes.  He said that further rehabilitation had not been done 
since closure of the mine because Grange recognised that there was still a 
resource there that would be economic in the future.  He said that Grange 
met the annual expenses with the Department. 

40   He gave evidence about the employment by Grange of 
Mr Martinick and of Mr Martinick visiting the site.  He said that his 
instructions on behalf of Grange to Mr Martinick had been that 
Mr Martinick was to review the environmental situation and to advise 
what work was to be done and to prepare costings in respect of that work.  
He said that following Mr Martinick's review Grange made provision for 
$1,000,000 in their accounts for rehabilitation work.  He gave evidence 
that he had accompanied Mr Martinick to the site in 2000 and again in 
2004.  He said that Grange's objective by then was to rehabilitate the 
waste dumps but to leave the low-grade tailings in such a state as would 
enable them to be readily processed in the future.  He said that 
Mr Martinick's report following the 2004 visit had become available to 
Grange in February 2005. 

41   Mr Nutter said that in April of 2005 he met with the Department 
and with Mr Martinick and Mr Hull.  Mr Hull is a director of Murchison 
Copper NL.  He said that at the meeting there was a discussion about 
closure of the mine site and it was agreed that another meeting would take 
place on the site so that the Department could determine what was to be 
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done.  As at the date of the giving of Mr Nutter's evidence that meeting 
had not taken place.  Mr Nutter said that the Department had, however, 
informed Grange that it was going to increase the security bond from 
$370,000 to $1.06 million.  Mr Nutter said that Grange would make an 
offer to the Department to carry out progressive rehabilitation with a view 
to the bond amount being progressively reduced. 

42   Grange's present objective, he said, was to introduce a partner 
under a joint-venture arrangement in order to develop an operation on the 
site to treat the stockpiles and the tailings and to progressively 
rehabilitated the site and thus reduce the bond. 

43   Mr Nutter said that one objective of having a the Sivwrights and 
Coumbes living on site and keeping the site on care and maintenance is 
that the facilities that are there can be readily made operational and will 
shorten the time that it will take to commence any operations that are 
undertaken at the site.  He said that what is currently on the mine site is 
capable of being utilised in a variety of mining operations.  He also said 
that without the permanent presence of those employees the site could 
become dangerous and, from an environmental point of view, it is 
desirable to have someone on site in a monitoring role.  In addition, he 
said, the presence prevents vandalism. 

44   Mr Nutter said that since the mine site became inactive in 1994 
there had been monthly expenditure of between $15,000 and $24,000.  He 
said that it had been his responsibility to authorise all expenditure items 
and to allocate them to the Horseshoe mine site. 

45   During his evidence Mr Nutter identified an agreement that had 
been entered into between Horseshoe and Murchison Copper in October 
2004 giving Murchison Copper an option to purchase Horseshoe.  He said 
that in March 2005 Murchison Copper had exercised the option under the 
agreement to acquire 100 per cent of the tenement.  He said that when the 
plaints for forfeiture were lodged in November, that prevented the 
tenements being registered in the name of Murchison Copper.  The total 
amount of consideration received by Grange arising out of the option 
agreement was 350,000 shares in Murchison which represents just over 
30 per cent of the total of the shares that had been issued in Murchison. 

46   Because of the foreshadowed increase in the bond attached to 
Horseshoe, Grange also undertook to make an interest free loan of 
$350,000 to Murchison Copper.  Mr Nutter said that during the option 
period Grange gave Murchison Copper free access to the mine site and to 
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all information that Grange had concerning the tenement.  In the option 
agreement it was provided that during the option period Grange was 
responsible for condition compliance on the tenement.   

47   Concerning the previous partnership agreement under which 
Grange retained a 4 per cent interest in Horseshoe and the partnership 
owned the remaining 96 per cent, Mr Nutter said that the partnership was 
looking at establishing a leaching operation, however, it was determined 
that costs were too high and that there was too much risk to go ahead with 
such an operation.  He said that the partnership had, in effect, come to an 
end by the end of 2003 and was finally wound up in March 2004.  When 
the partnership came to an end, Grange became the sole tenement holder. 

48   Mr Nutter said in evidence that very little work had been done by 
Grange on either Green Dragon or Thaduna since he became involved 
with Grange.  He said there was some sampling of the dumps in 1996 but 
no results were obtained.  He said that Grange had always believed that 
the resources at those two tenements could be economically trucked to 
any small-scale leaching operation that was established at Horseshoe, 
thereby supplementing the Horseshoe resource. 

49   In connection with the agreement that was entered into between 
Grange and Murchison Copper, Mr Nutter said that it was after Mr Hull 
had undertaken sampling at Green Dragon and Thaduna that Mr Hull 
asked for an option to be granted to Murchison Copper to acquire those 
two tenements.  Mr Nutter said that he suggested to Mr Hull that he 
should give consideration to acquiring the Horseshoe tenement as well as 
it was a potential source of early cash flow which the other two tenements 
would not provide.  Ultimately option agreements were entered into in 
respect of all three tenements. 

50   During cross-examination Mr Nutter was taken in some detail 
through the history of the three tenements and through ASX reports that 
had been lodged by Grange between 1992 and March 2005 with particular 
reference to mentions therein of the three subject tenements.  He gave 
evidence about the investigations that has been undertaken by Mr Tarrant 
and said that by the time the Horseshoe Mines Partnership ended no 
agreement has been reached and that after the termination of the 
partnership Grange has some independent discussions with Mr Tarrant but 
no agreement was ever reached. 

51   He said that Grange had paid for the work done by Mr Tarrant for 
the partnership.  That work involved sampling and testing and assessment 
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as to the potential of copper sulphate on the mine site.  Mr Nutter said that 
he organised what Mr Tarrant did and he liaised with Mr Tarrant and 
reported to the partnership.  He said that the management costs in respect 
of his organising Mr Tarrant's work was borne by Grange.  He said, 
however, that all of that work and costs associated with it occurred before 
the commencement of the 2003 to 2004 expenditure year. 

52   The tenement holder called Mr Yeates.  Mr Yeates is a 
well-qualified and experienced geologist.  He is presently employed by 
RSG Global Metallurgy Pty Ltd as a senior consultant, metallurgy.  His 
work with RSG involves feasibility studies and conducting audits on 
behalf of financial institutions from whom developers are seeking project 
finance.  The purpose of such audits is to carry out a technical 
investigation of all facets of such proposed projects in order to identify 
any defects and the extent of risk that is presented.  In evidence he 
produced historical documentation relating to the subject tenements.  He 
also obtained additional other expert advice concerning some aspects of 
mining and financial modelling.  He reviewed the information that those 
experts produced, including the calculations that they had relied upon.  He 
also reviewed all of the documentation that had been made available to 
him.  He said that he had calculated the resource on each tenement and 
then calculated the economics of the resources. 

53   In December, before the hearing of this matter commenced, 
Mr Yeates conferred with Mr Griffin, the expert who was called on behalf 
of the Plaintiffs/Objectors, in order to discuss technical issues associated 
with the expert reports that each side had prepared.  Mr Yeates produced a 
memorandum of the expert witness conference.  Mr Yeates also produced 
in evidence the report prepared by RSG on behalf of the tenement holders.  
The report is the result of a request made on behalf of the tenement 
holders to give consideration to nominated aspects.  RSG was required to 
express opinions on whether Thaduna and Green Dragon contained a 
mineral deposit and, if so, the size and grade of any such deposit and the 
classification that could be attributed to the deposit under the JORC Code.  
RSG was also required to report upon whether drilling or sampling carried 
out to date was too widely spaced in each of those tenements to be 
suitable for a determination of a JORC classification or to determine 
whether the deposits were economic.  RSG was further, asked to express 
an opinion about the tonnage and grade of any copper minerals located on 
Horseshoe in tailing stockpiles or elsewhere and whether or not there 
could be a JORC classification of any such minerals.  RSG was asked to 
determine the likely economic viability of establishing a stand-alone 
processing operation to treat the copper resource on Thaduna and to 
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determine the economic viability of the combined resources defined on 
Thaduna and Green Dragon. 

54   Finally, an opinion was sought as to whether, in the event that a 
stand-alone processing operation to treat the Thaduna deposit and, 
separately, the combined Thaduna-Green Dragon deposits was not 
economic, at some time in the future it may reasonably be expected that 
such deposits would become economic.  The RSG report expressed the 
conclusion that both Thaduna and Green Dragon contained mineral 
resources in accordance with the JORC Code, all of which resources 
should be classified as inferred resources under the Code guidelines.  As 
to whether or not drilling or sampling had been too widely spaced for 
purposes of determination of JORC classification or to determine the 
economics of the deposits, the report concludes that what had been done 
was sufficient to support an inferred resource classification.  Concerning 
the tonnage and grade of copper minerals contained in the tailings and 
stockpiles on Horseshoe, it is noted in the report that "mineralisation" is 
the appropriate term rather than "minerals".   

55   It is then said that, based on a 1995 report prepared by Sabminco 
NL and a feasibility study complete by Eastdrift Pty Ltd in 2003, only an 
inferred category can be assigned to the entire in-situ resource.  It is noted 
that in the Eastdrift study the tailings and portions of the stockpile 
materials on the tenement were assigned a measured resource status, 
however, RSG does not support that level of classification and 
recommends that the appropriate classification is inferred.  That, it is said, 
is because of the lack of detailed reconciliation from the time of 
processing and deposition, uncertainties inherent in sampling stockpiles 
and tailings and estimation of bulk densities of broken ore.  It is also said 
that the waste material on the tenement should not classified as a mineral 
resource under the JORC Code guidelines because of uncertainties as to 
the composition of that material.  In addition, there is some doubt as to 
whether or not the material is in fact located on Horseshoe. 

56   Concerning the economic viability for the year ending 24 August 
2004 in respect of Thaduna and Green Dragon, reference is made to 
previous studies of potential process options to treat ore recovered from 
those two tenements.  Consideration was given to current assessments of 
the in-situ resources on Thaduna and Green Dragon.  Consideration was 
also given to total or partial mining of the resources.  Financial 
evaluations were reported for six mining and processing options.  It is 
important to keep in mind that the options proceed from an un-established 
basis, namely that the resources are minable reserves.  Option 1 dealt with 
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the mining and treatment of a proportion of the Thaduna in-situ resource 
in isolation.  That option would realise a cash flow of minus $2.1 million.  
Option 2 dealt with recovery and treatment of the high, medium and 
low-grade stockpiles at Thaduna.  That option also realised a cash flow of 
minus $2.1 million.  The third option considered the mining and treatment 
of the Thaduna in-situ resource of 351,000 tonnes at 2.76 per cent copper, 
along with the high, medium and low-grade stockpiles at Thaduna.  That 
option would realise a cash flow of minus $53,000,000.  The fourth 
option, the recovery and treatment of the high, medium and low-grade 
stockpiles along with the tailings at Thaduna, would realise a cash flow of 
minus $2.1 million.  The fifth option involved the recovery and treatment 
of high, medium and low-grade stockpiles and tailings at Thaduna, plus 
mining and treatment of the Green Dragon in-situ resource and would 
realise a cash flow of minus $3.4 million.  The final option, being the 
recovery and treatment of high, medium and low-grade stockpiles and 
tailings at Thaduna, plus the mining and treatment of the Green Dragon 
in-situ resource and partial mining and treatment of the Thaduna in-situ 
resource would realise a cash flow of minus $3.1 million. 

57   It was concluded that none of those options were considered to be 
economic.  It was further concluded that the establishment of a 
stand-alone processing facility to treat potential mill feed from Thaduna in 
isolation during the year ended 24 August 2004 would not have been 
justified and that the establishment of a stand-alone processing facility to 
treat potential mill feed derived from both Thaduna and Green Dragon 
during the same period would not have been justified. 

58   As to whether or not, in the event that a stand-alone processing 
operation was not economic, it may be reasonably expected that the 
deposits may become economic at some future time, the report answers 
the question in the affirmative. 

59   Arising out of the expert witnesses' conference that took place on 
15 December 2005, Mr Yeates produced a memorandum (exhibit 59).  In 
that memorandum Mr Yeates said that there is general agreement on the 
status and integrity of the underlying data that comprises the estimates of 
resources or mineralisation.  He said that there is agreement that 
additional work is required to upgrade the status of the 
resources/mineralisation to an indicated or measured classification for 
consideration as reserves.  He has noted that while RSG is of the opinion 
that the ore components of the Thaduna and Green Dragon resources or 
mineralisation can be reasonably classified as inferred resources, 
Mr Griffin was not in a position to determine the correctness of that 
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classification until he had reviewed further data.  It is said, however, that 
Mr Griffin agrees that the stockpiles at least can reasonably be classified 
as inferred.   

60   Mr Yeates says in the memorandum that there is general agreement 
on the likely cost required to upgrade the resource to at least an indicated 
classification, regardless of the view on their present status.  In respect of 
economic viability, it is said that there is agreement that heap/dump 
leaching is the preferred processing method, that considerable further test 
work would be required before the commercially untested AM2 flotation 
reagent could be applied to economic evaluation and that there is general 
agreement that the most appropriate downstream process route is EMEW.  
However, RSG considers the SXEW may be more appropriate at higher 
copper production rates.  It is said that there is agreement that further test 
work would be required to determine leaching and recovery 
characteristics regardless of the process route adopted.   

61   Mr Yeates notes that there are a number of differences, some of 
them significant, between the views held by RSG and those of Mr Griffin.  
It is said that there is a significant difference in anticipated copper 
recoveries.  RSG has applied a recovery of 54 per cent based on 
preliminary test work documented in a previous study which indicated a 
bench-scale recovery of 70 per cent.  He said that RSG had 
"appropriately" discounted that figure to allow for channelling and 
retention of the elutant in the heap when applied on a commercial scale.  
Mr Griffin had directly applied the recovery rate of 70 per cent without 
discount based on Mr Griffin’s personal experience, based on other 
similar operations and based on a site visit by Mr Griffin to view the 
mineralised material.  No one from RSG had visited the site.  Mr Griffin 
has not had the opportunity to review the test work document previously 
referred to. 

62   It is observed in the memorandum that there are differences in 
mining costs and process operating costs which may, in part, be attributed 
to the methodology applied in assessing such costs and it is indicated that 
there is potential for reconciliation of those differences in methodology 
and that if that is done, it is considered unlikely that any significant 
difference of cost estimations would remain.  There are also considerable 
differences said to exist between the experts as to general operating plans, 
processing through-put rates, stripping ratios, allowances made or not 
made for capital amortisation or depreciation and life of mine. 
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63   In a concluding summary Mr Yeates says in the memorandum that 
significant differences in the operating scenarios respectively modelled by 
RSG and Mr Griffin make them extremely difficult to compare but that, 
notwithstanding that, it would appear that there are four major areas of 
difference and two issues that are of less significance.  The major areas 
are resource classification, copper recovery, rate operating scenario, 
treatment of capital and gearing.  The less significant areas of difference 
are processing through-put, drilling, feasibility and closure costs. 

64   In addressing his report while giving evidence, Mr Yeates said that 
the copper price as at 24 August 2004 had been adopted by him for 
purposes of the six processing options.  He said the conclusion that the 
Thaduna and combined Thaduna and Green Dragon resources may 
reasonably be expected to become economic at some time in the future 
was marginal at best and that there was no way that at present there could 
be any commitment to a project.  He said, however, that his view was that 
it was "highly likely" that one or more of the six options that were 
canvassed would become economic in the future.  He said that taking 
copper prices as at the date of the report, 28 July 2005, three of the 
options would have generated a positive cash flow.  The financial 
evaluation aspect of the RSG report listed what were considered to be 
"break-even" metal prices for each of the six options.  As at 24 August 
2004 the copper price was Au $1.80 per pound and as at 28 July 2005 it 
was $2.67 The latter figure exceeds the break-even point listed in the 
report (page 10, table 4) for option 1 ($2.50), option 5 ($2.25) and 
option 6 ($2.15). 

65   During cross-examination Mr Yeates said that he had no reason to 
doubt the reports as to past work that had been done in connection with 
Thaduna.  He agreed that it would be beneficial for there to be more 
regional exploration in connection with Thaduna and Green Dragon but 
said that he was unable to say what the potential was to further identify 
the resources on those tenements.  He said that he suspected that if the 
previously reported 70 per cent copper recovery rate was achieved, some 
of the six options that were canvassed in his report would have produced 
an economic outcome.  He had previously said in his evidence that RSG 
had applied the 54 per cent recovery rate because it could not be expected 
upon the basis of available information that there would be an 
homogenous structure in the heaps and that, therefore, there may be 
diversion of the leaching agent due to the make-up of the dumps and there 
may be some parts that did not leach. 
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66   Concerning the six options set out in table 4 of the RSG report, 
Mr Yeates said that Mr Spicer, who is described in the report as an expert 
responsible for determining open-pit mill-feed scenarios, notional 
production schedules, mining and infrastructure-related capital and 
operating costs estimate, as well as mining options, had prepared the 
table.  He said that he did not know what sort of a plant Mr Spicer had 
taken into account in preparing the options.  He said that no allowance 
had been made for any value in the plant when mining was finished.  He 
said that after one year of operation there would not be significant 
devaluation in any plant that was used, however, that did not mean that 
any realisation would achieve the same amount that was paid for the plant.  
He conceded that if 50 per cent of the capital cost of the plant was 
recovered, then for options 1 and 2 (where a minus $2.4 million cash flow 
is shown) and option 6 (minus $3.1 million) a positive cash flow outcome 
would be achieved.  He agreed that if a 70 per cent recovery rate was 
factored in to each of the options, together with a 50 per cent recovery of 
plant capital costs, then most of the options would look better on face 
value. 

67   Mr Yeates noted that, although in the Dodd report it is said 
(page 31) that extraction of copper from the Thaduna resource by acid 
leaching would be at the rate of 70 per cent, there is no other information 
in the report that indicates the basis from which that expectation arose.  
He said it is unclear whether or not the 70 per cent estimation is based 
only on bench-scale testing.  By “bench-scale testing”, he meant testing 
by means of vat leaching where crushed ore is placed in the vat of column 
in a laboratory and acid is then placed on top of the column and allowed 
to trickle down over a reasonably lengthy period of time.  He said that in 
such a process one would normally expect a reasonably high level of 
extraction because almost everything in the column is leached, whereas in 
the field there are always parts of a dump that get practically no leaching - 
particularly at the edges which may be difficult to treat fully and also due 
to channelling and ponding within the dump of the leaching material. 

68           On behalf of the Plaintiffs/Objectors 

69   The only witness called by the Plaintiffs/Objectors was Mr Griffin.  
He has considerable knowledge and experience in mining generally, 
including mining management and production.  He has considerable past 
experience in heap leaching and in electrowinning processes.  He is well 
qualified to give the evidence that he gave before me.  In July 2005 he 
visited and inspected the Thaduna and Green Dragon tenements at the 
request of the Plaintiff/Objector Mr Lee.  Mr Griffin reviewed all of the 
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Departmental open file data for Thaduna and Green Dragon.  He said that 
from the source there is much less information concerning Green Dragon 
than there is for Thaduna.  He had read the reports of Mr Nutter and the 
memorandum of Mr Hull, all of which were tendered in evidence.  He 
prepared a report which was tendered in evidence (exhibit 61).  Since 
writing that report he had also read reports by Hassle and Doyle, Dodd 
and also Middleton, being reports that were referred to by other witnesses.  
He said that nothing he had read in any of those reports had caused him to 
change any of the opinions that he had expressed in his report. 

70   In his report, described as a "preliminary expert's report", 
Mr Griffin considered the past history of Thaduna and Green Dragon.  He 
discussed, by reference to the transcript of evidence, the evidence given 
by Mr Hull during these proceedings; he made reference to the JORC 
Code and expressed an opinion in respect of the appropriateness of the 
making of resource evaluations on the basis of the available information; 
he considered various process options for the ore located on Thaduna and 
Green Dragon and he discussed the economic viability of mineral 
processing operations in respect of that ore.  In addition, in his report, 
Mr Griffin presented a base case independent valuation which considered 
the viability of operations at Thaduna and Green Dragon based on 
differing specified aspects. 

71   Finally, Mr Griffin expressed preliminary conclusions arising from 
his study and assessment of Thaduna and Green Dragon.  He concluded 
that both tenements contain ore bodies that lack reliable resource 
assessment.  He said that no prudent operator would commence mining 
and processing prior to completing a more thorough evaluation of the 
resource.  He expressed doubts concerning some of the earlier studies.  He 
said it would be unreasonable to contemplate commencing operations on 
either of the tenements unless the resources statement was upgraded to 
indicated or measured and that it is unlikely that debt financing would be 
possible without a Reserve calculation having been completed.   

72   Mr Griffin said that if the resource on the two tenements was 
realised in accordance with the published estimates, there was the 
potential to undertake financially viable processing operations during the 
2003 to 2004 tenement year and that the potential today is even higher 
with copper prices reaching all-time record levels and there being no sign 
of softening demand.  He said that the profit margins suggested by the 
Murchison Copper Mines information document that was dated 15 June 
2004 and that was produced in evidence by the tenement holders appeared 
to be very close to the mark and that longer amortisation of capital would 
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greatly enhance the project.  In that regard he said that an increase of only 
12 months' capital amortisation would have been sufficient to see every 
month of the 2003 to 2004 tenement year cover the total cash cost, that is, 
operating costs, plus capital.  He said that operating margins of over 
180 per cent could have been achieved during that expenditure year and 
that today with record copper prices operating rights to 300 per cent 
would be achievable. 

73   In respect of his conclusion that it was necessary before 
commencement of operations could be contemplated in respect of 
Thaduna and Green Dragon unless the resources statement was upgraded 
to indicated or measured, Mr Griffin said in his report (page 16) that in 
order to do that and establish a reliable resource in the indicated category 
it would be necessary to undertake exploratory drilling which would cost 
in the order of $376,000 and that in order to further increase the resource 
evaluation from indicated to measured would require a doubling of the 
drill intensity at a total cost of around $780,000 (including the prior cost 
of establishment to the indicated level).  He suggested that $780,000 was 
a conservative estimate and that it may even be necessary to increase the 
drilling density after the application of statistical continuity tests.  He said 
that a single rig operating on a single shift should take about five weeks to 
do enough drilling to enable an assessment to be done as to whether the 
resource could be classified as measured.  Mr Griffin said that it would 
also be necessary to undertake a feasibility study in conjunction with the 
drilling program. 

74   Mr Griffin said that in the course of the discussions that he had with 
Mr Yeates he had come to the conclusion that there was not much 
difference in recovery costs between the method suggested by him and the 
method recommended by RSG.  He said that costs were likely to be 
slightly less with solvent extraction rather than with the use of 
electrowinning.  Mr Griffin's base case evaluation was based on a process 
of the mining of the oxide ore bodies, reclamation of existing stockpiles, 
heap leaching to produce an impure copper sulphate solution and then 
electrowinning using EMEW technology. 

75   In his report, in respect of Thaduna, taking into account his own 
assessment of operating costs for mining and reclamation, grade control, 
crush/stack/agglomeration, acid use, other leaching costs, EMEW 
processing costs, contract power and fixed costs, together with capital 
amortisation over three years, Mr Griffin was of the opinion that it would 
cost 92.35 cents per pound to extract the copper and that, given that the 
average price per pound for copper during the 2003 to 2004 expenditure 
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year was about $1.20, there was a resultant margin over total costs of 
about 30 cents per pound or in excess of 30 per cent.  He said (page 26) 
that Thaduna looked "robust on the basis of this analysis".  He said that 
further economic improvements on that model may be possible. 

76   He said, in effect, that the stripping ratio that he had used, namely, 
six to one, could possibly be reduced to zero by draining the pit and 
mining the floor in "slots" about 15 metres deep by about three metres 
wide.  Mr Griffin said that the greatest outcome differences between his 
approach and what is contained in the RSG report were those relating to 
recovery methods and costs and the way in which capital expenditure is 
dealt with.  He said that it was very difficult to make direct comparisons 
because of the differing approaches taken.  He said that his model had 
higher recovery rates and assumed higher grades than did RSG.  
Mr Griffin said that taking the base case options evaluation summary for 
the six options set out in table 4 of the RSG report but adopting a 
70 per cent recovery rate, then option 1 would result in a cash flow of 
only minus $30,000, option 2 minus $1.3 million, option 3 minus 
$45,000,000, option 4 minus $751,000, option 5 a profit of $1.38 million 
and option 6 a profit of $4.1 million.  Those figures, he said, emerged 
without optimising the grades but having taken out the 5 per cent vendor 
royalty for which the tenement holders had a liability.  Mr Griffin said 
that the 70 per cent recovery rate suggested in the Dodd report did not 
appear to him to be unreasonable.  Mr Griffin's view is that Dodd 
estimated the 70 per cent recovery rate as a bottom line. 

77   Concerning heap leaching operations and the evidence given by Mr 
Yeates to the effect that heap leaching recovery rates were not constant 
and were usually lower on the edges of the heap, Mr Griffin said that there 
are various ways of ensuring that the leaching agent is distributed 
adequately and consistently at the sides to overcome any such recovery 
reduction. 

78   During cross-examination Mr Griffin said that, although his report 
was a preliminary report and his conclusions were therefore preliminary 
conclusions, he, nevertheless, at the time of hearing stood by those 
conclusions.  He said that in assessing mining costs in his report he had 
relied upon advice from a Mr Les Wilcock who had become unavailable 
to give evidence.  He said that the amounts used by him under the heading 
"Operating Costs (C1)" in respect of "mining and reclaim" in the table on 
page 24 of his report had been provided by Mr Wilcock, as had the six to 
one stripping ratio referred to at the bottom of page 24 of the report.  He 
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said that the 13 cents per pound cost of electrowinning ("EMEW") he had 
taken from the material published by Electrometals Mining. 

79   Concerning the memorandum in respect of the meeting of the 
expert witnesses (exhibit 59), Mr Griffin said that the statements in that 
report reflected in broad terms the discussions that had taken place 
between himself and Mr Yeates.  He said that there were some grey areas 
between the two experts.  One of those areas was in respect of the 
resource classification; he said that he was still not in a position to 
determine whether or not the in-situ resource at Thaduna was inferred, 
although, he said, it probably is.  He agreed that the resource in the 
stockpiles at Thaduna is inferred. 

80   When he visited Thaduna he observed, as he said in his report, 
stockpiles which contained malachite and azurite and chrysocolla.  He 
said that he did not consider that the chrysocolla would present any 
problems for a heap leaching operation.  During his visit to Thaduna 
Mr Griffin took some samples from the pit wall and had some of them 
assayed.  He also had assayed some samples that had been taken from 
Green Dragon. 

81   Mr Griffin said that realistically there was no prospect of getting 
finance on the basis of data that was up to 30 years old in respect of the 
tenements.  He said that in all probability the original data from Hassle 
could not be relied on today to attempt to justify a mining operation. 

82   In cross-examination Mr Griffin said that his estimation of a 
potential profit of $2.7 million from Thaduna and Green Dragon for the 
2004 expenditure year was based upon a 70 per cent recovery rate taking 
into account the copper percentage margin rather than spot prices over the 
12-month period and amortising capital for that 12-month period.  His 
calculation did not factor in rehabilitation costs, although he conceded 
that, from an accounting point of view it would be sensible to include 
rehabilitation as a capital item.  He said that the financial model that he 
had produced was inherently unreliable because it had been impossible to 
locate the original data on which the Hassle report is based and Hassle had 
not explained in his report the nature or source of the data that he had 
used.  He was invited during cross-examination to produce a financial 
outcome based on a 54 per cent recovery rate and the inclusion of 
rehabilitation and study costs.  He was asked to do that calculation on the 
basis of a copper price of US 85 cents per pound. 
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83   Mr Griffin said that at 85 cents per pound with a recovery rate of 
54 per cent there would, roughly, be a loss of $7.3 million during the 2004 
year.  He said that if the sale price of copper exceeded production costs 
per pound by one cent, there would be a $120,000 profit for that year for a 
capital outlay of around $13,000,000.  He said, however, that at a 
54 per cent recovery rate the plant size would be reduced because at 
54 per cent only six tonnes per hour would be processed as against 
12 tonnes per hour at 70 per cent. 

84   Mr Griffin also calculated that even with a 70 per cent recovery rate 
if the copper prices were US 85 cents per pound, a $6.6 million loss 
would result.  He said that if the copper price was $1.31 per pound, then at 
54 per cent there would still be a loss, namely, $1.8 million, although with 
a 70 per cent recovery rate there would be a profit of $720,000. 

85   Mr Griffin said that he had based his conclusions in his report that 
there would be a 68 per cent recovery rate upon his past experience and 
upon material that he had read which had been published by the Mines 
Department.  He said, however, that he simply did not know what the 
actual recovery rate could be until adequate drilling and testing and 
analysis had been done. 

SUBMISSIONS:  HORSESHOE FORFEITURE PLAINT 
On Behalf of the Tenement Holder 

86   Concerning the plaint for forfeiture in respect of Horseshoe, 
counsel submitted that the expenditure identified by Mr Chau should be 
accepted as expenditure of the type contemplated by the legislation.  He 
observed that no evidence had been presented by the Plaintiffs to 
contradict that evidence produced by the tenement holder.  He said that all 
of the expenditure was sufficiently and properly connected with "mining" 
and therefore with "mining operations" as defined in the Act.  Mining 
operations includes "the doing of all lawful acts incident or conducive to 
any such operation or purposes".  The operation or purposes to which par 
(d) refers includes removal of any mineral-bearing substance and the 
treatment thereof (see s.8). 

87   It is submitted that expenditure incurred during care and 
maintenance is allowable expenditure for purposes of reg 31 and that 
expenditure in connection with rehabilitation during mining operations or 
at the conclusion of mining operations is also within reg 31.  Counsel 
submitted that all of the expenditure in connection with the work done by 
Mr Martinick was allowable expenditure. I agree.  Counsel for the 
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Plaintiff conceded that that was so.  Similar submissions were made in 
respect of aerial surveys, the office work done by Mr Nutter, the work 
done by Rockwater in connection with the bores and the wages paid to the 
Sivwrights and the Coumbes.  In regard to the latter, counsel submitted 
that it was unhelpful to simply refer to those employees as "caretakers" 
and to then submit, as the Plaintiffs have done, that expenditure on 
caretakers is not allowable expenditure. 

88   Counsel submits   in respect of the expenditure for the Sivwrights 
and the Coumbes that, in addition to ensuring that persons who have no 
legitimate purpose in being there do not come onto the mine site and do 
not interfere with any of the plant or equipment or other facilities or work 
that has been done, such as construction of bunds, those employees have 
always and will continue to carry out what may properly be described as 
care and maintenance tasks.  Those tasks include inspecting and 
maintaining bores, pipes, pumps and tanks connected with the water 
supply, regular general inspection of the lease, in particular the mine site, 
inspection of and minor repairs to bunds, inspection and monitoring of the 
tailings dams, monitoring of bore water levels, recording rainfall and 
reporting regularly to Grange through Mr Nutter.  Additionally, some 
mine site records are kept by them and it is the responsibility of those 
employees to arrange for the purchase and delivery of supplies and parts 
that are utilised at the campsite. 

89   It is submitted that administration costs were properly incurred 
through the work of Mr Chau and Mr Nutter and other staff employed by 
Grange.  Counsel points to the role said to have been played by Mr Nutter 
in connection with the arranging of the work that was done by 
Mr Martinick, to his visits to the tenement with Mr Martinick and, 
generally, in connection with the holding of the Horseshoe tenement.  The 
total amount of expenditure claimed in respect of Horseshoe for the year 
in question is $241,548. 

On Behalf of the Plaintiffs 
90   The Plaintiffs observe that the Horseshoe tenement has not been 

mined  since  mid-1994, that the resource that has been identified on the 
tenement can only be classified under the JORC Code as inferred and  that  
the tenement holders have shown no genuine intention or interest since 
then in undertaking any mining operations on the tenement and, in 
particular, have failed to make any bona fide effort to try and prove up the 
JORC resource classification to either indicated or measured so that a 
proper industry-standard assessment of its economic viability can be 
undertaken.  It is submitted that, in all of the circumstances, the only 
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claimable expenditure incurred during the expenditure year is for rent and 
rates ($18,250), Rockwater ($2894.20), Mr Martinick ($11,787) and 
Mr Nutter for a maximum of only one week ($1630.65), in all, a total of 
only $34,652.93 out of a minimum required expenditure of $98,700.  

91   It is said that none of the expenditure connected with the activities 
of the Sivwrights and the Coumbes, which constitutes mere caretaking, is 
allowable.  It is said that there is no "mining operation" for purposes of 
reg 31 in respect of which that expenditure may be claimed.  In support of 
that conclusion counsel points to the absence of, it is said, any bona fide 
efforts on the part of the tenement holder since 1994 to try and increase 
the resource classification to indicated or measured and its unwillingness 
to use its relatively large cash assets during the 10-year period from 1994 
to undertake such an exercise.  It is submitted that the Form 5 reports for 
those years show that, in total, $60,000 less than the prescribed minimum 
expenditure amount was incurred on Horseshoe. 

CONCLUSIONS:  HORSESHOE FORFEITURE PLAINT 
92   I am satisfied that during the expenditure year, in respect of the  

Horseshoe tenement, the tenement holder, for purposes of reg 31, 
expended or caused to be expended in connection with mining on the 
lease  an amount of approximately $241,000.  It is not necessary for me to 
make a precise finding as to the amount spent because it is well in excess 
of the minimum expenditure condition of $98,700 for the year in question. 

93   I am satisfied that the duties of and the work performed by the 
Sivwrights and the Coumbes went considerably beyond merely living on 
the tenement and keeping an eye on the ground and the facilities thereon. 
Their duties related to obligations that arose out of conditions that 
attached to the tenement, for example, ensuring the safety of the pit and its 
surrounds and ensuring by preservation and repair of bunds that no 
environmental damage was sustained either by water run-off generally or 
by escape of harmful material from the tailings dams.  They included 
monitoring and maintenance of the water supply in respect of which 
annual reports were required, inspecting and maintaining bores, pipes, 
pumps and tanks connected with the water supply, regular general 
inspection of the lease, in particular the mine site, inspection and 
monitoring of the tailings dams, monitoring of bore water levels, 
recording rainfall and reporting regularly to Grange through Mr Nutter.  
Additionally, the keeping of some mine site records and arranging for the 
purchase and delivery of supplies and parts that are utilised at the 
campsite. The tenement holder had an ongoing environmental obligation 
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pursuant to the terms of the lease and the work of the Sivwrights and the 
Coumbes was reasonably connected with that obligation. 

94   Regulation 31 does not require that there be a present and on-going 
mining operation for there to be allowable expenditure.  The legislation 
creates obligations on tenement holders that continue beyond the cessation 
of extractive and processing operations on tenements and include, in 
particular, environmental obligations.  Mr Nutter said that it was   
inappropriate to simply close down the mine in 1994 and immediately 
proceed to comply with environmental obligations to the extent that there 
was completed closure of the mine. That was so because of the presence 
on the tenement of the remaining resource that it was then thought may 
later be assessed as being mineable.  In my opinion that was a reasonable 
position to adopt at the time. I am satisfied that he therefore instructed Mr 
Martinick to proceed on the basis that Mr Martinick's report should 
indicate where environmental rehabilitation work of a complete mine 
closure type should be undertaken and to also identify those parts of the 
tenement in respect of which there was potential for further mining to be 
undertaken and in respect of which it would not be appropriate to 
undertake closure-type environmental work. 

95   Counsel for the Plaintiffs made reference to the decision of Warden 
Reynolds SM in Craig v Spargos Exploration NL (22 December 1986) in 
which his Worship held that "caretaker" expenses were not allowable 
expenditure.  In the passage which counsel quoted his Worship said (p 14) 
: 

"The plaintiff called the caretaker Mr Homewood.  He said that he did not 
do any maintenance on any plant and equipment.  During the time that he 
was there, Spargos and Queen Margaret were not carrying out any 
production, drilling or costeaning.  He was simply there to keep people 
away from the mine and to prevent and stealing.  Keogh agreed that the 
caretaker did not have a lot to do and that his principal role was to 
prevent pilfering. 
Clearly it was prudent from a commercial point of view for the defendants 
to employ a caretaker.  However, the fact of the matter is that the 
caretaker had nothing to do with mining or in connection with mining.  
There may well be circumstances where caretakers' expenses can be 
claimed as expenditure for the purposes of the Act.  In such a 
circumstance it would be likely that a mining operation was in progress 
or temporarily closed down.  In the present instance, however, the 
caretaker's expenses are not incident or conducive to a mining operation 
and accordingly are not expenditure for purposes of the Act." 
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96   With respect, I agree with everything that the Warden said.  He did 
not, however, say that where an employee performs what may be called 
mere caretaker duties in conjunction with other duties that may be seen to 
be connected with mining that the expenses of the caretaker are not 
allowable or should be separated from expenses which can be attributed to 
mere caretaking.  He did not say that such expenses could not be claimed 
where there was no mining operation in progress and that there had not 
been a temporary closure of mining operations.  What has occurred on 
Horseshoe could not be taken to fall within the description of "temporarily 
closed" as contemplated by Warden Reynolds. 

97   In my opinion, in the present case, the tenement holder simply has 
no plans at all concerning the mine other than to hold on to the tenement.  
That has been its intention and purpose from the time extractive and 
processing operations ceased in 1994.  That does not, however, 
necessarily mean, and in this case does not mean, that the work done by 
the Sivwrights and Coumbes in 2004 cannot be said to be work done in 
connection with mining on the lease.  I consider that the work done by the 
Sivwrights and Coumbes and the expenditure incurred in connection with 
that work is properly within the provisions of reg 31 in that it is work 
done and expenditure incurred in connection with a mining operation that 
ceased in 1994 but in respect of which the tenement holder had ongoing 
statutory obligations to fulfil. 

98   In summary, I am satisfied that for the subject expenditure year the 
tenement holder expended well in excess of the minimum $97,800 
expenditure required by the Act and Regulations.  For those reasons the 
application for forfeiture is dismissed. 

SUBMISSIONS:  GREEN DRAGON PLAINT 
On Behalf of the Plaintiffs 

99   The Plaintiffs submit that, apart from annual tenement rent and 
rates, none of the $15,618 expenditure claimed in the Form 5 report 
lodged by Grange in respect of the year ended 30 January 2005 qualifies 
as expenditure for purposes of reg 31 and par 82(1)(c) of the Act.  Of the 
$15,618 claimed expenditure, $12,100 is claimed as mineral/exploration 
activities, $915 for tenement rent and rates and $2603 for 
administration/overheads.  The Plaintiffs acknowledge that because of the 
existence of another plaint for forfeiture of Green Dragon which was 
withdrawn in March 2004, and thus extended into the subject expenditure 
year, the expenditure requirement for the year ended 30 January 2005 is to 
be reduced in accordance with reg 52.  There is a difference of opinion 
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between the Plaintiffs and the tenement holder as to whether or not the 
reduction in the expenditure requirement is to be calculated pro rata for a 
period of one month or two months.  For reasons which will later appear 
there is no need for me to determine that issue in these proceedings.  

100   The Plaintiffs also assert that, since Grange acquired Green Dragon 
in 1992, no work has been done in the nature of exploration or 
development on the tenement other than some metallurgical testing which 
took place in 1993 and the taking of some samples from the tenement in 
1996, which samples were never tested.  It is said that Grange has always 
had sufficient cash reserves to easily fulfil its expenditure obligations 
during those years and including the year ended 30 January 2005.  It is 
submitted that Grange has, as said by Mr Nutter in evidence, always 
determined that, for commercial reasons connected with other business 
activities of Grange, Green Dragon was given a very low priority.  It is 
said, in effect, that that is consistent with what happened on Thaduna and 
consistent with the fact that for the same 10-year period expenditure on 
Horseshoe, as claimed in the Form 5's for those years, shows that there 
has been an under-expenditure on Horseshoe of about $60,000.  It is noted 
that Mr Nutter could not, when giving his evidence, recall when he was 
last on either Green Dragon or Thaduna.  

101   Counsel for the Plaintiffs points to the 1993 June quarterly report of 
Grange in which it was stated that in 1993 drilling had been  undertaken 
on Green Dragon and that the results of the drilling and of metallurgical 
test work that had been carried out " show that a marketable concentrate 
can be produced from the Green Dragon ore.  The results of this 
exploration program have been very encouraging and a new drilling 
program of 14 holes is planned with the aim of establishing an economic 
resource.".  As counsel correctly observed, no such new drilling program 
ever took place.  There was thus no attempt by that method between 1993 
and January 2005 to establish whether or not there was an economic 
resource on the tenement.  

102   Concerning the activities of Mr Hull and Murchison Copper Mines 
Pty Ltd in connection with Green Dragon, reference is made to the 
evidence of Mr Geoffrey Hull which it is said was to the effect that his 
visit to the tenement in 2002 was something that was initiated by him and 
was not done on behalf of Grange.  His evidence was that he had collected 
some samples for float testing by Metcon Laboratories in Sydney and that 
he had paid Metcon.  It was the effect of Mr Hull's evidence that those 
activities were undertaken for his own benefit and because of the interest 
that he had in ascertaining the metallurgical qualities of the ore on Green 
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Dragon and Thaduna.  He said that Mr Nutter had later asked him to 
provide Nutter with a costing of Mr Hull's activities on Thaduna and 
Green Dragon during 2002 and that he had complied with Mr Nutter's 
request. 

103   Counsel for the Plaintiffs notes that the whole of the amount 
estimated by Mr Hull as representing the cost of his activities and of the 
Metcon report was included by Grange in its Form 5 report for the 2002 
expenditure year on Thaduna.  Counsel submits that this is an example of 
expenditure having been claimed by Grange in respect of one of the 
tenements the subject of these proceedings where the expenditure was, at 
law, not claimable because it had not been "caused" by the tenement 
holder.  Counsel referred to the evidence of Mr Hull which was to the 
effect that in order to pursue his ideas relating to the treatment of copper 
ore bodies Mr Hull caused the incorporation of Murchison Copper and 
that Promet Engineers as an initial shareholder purchasing  10,000  $1 
shares in  Murchison Copper for $10,000.  Murchison Copper was also to 
"…prepare an initial scoping study of the project showing the potential 
economic returns in an attractive presentation format suitable for 
potential investors".  The cost of that study and of the presentation was to 
be borne by Promet.  It was anticipated that the cost thereof would be 
about $20,000 and that for that work Promet was to be issued a further 
20,000 $1 shares in Murchison.  Correspondence from Mr Hull to Promet 
in June 2004 advised Promet that those 20,000 shares had been allotted in 
consideration for the preparation of what he described as the “information 
memorandum”.  That happened in early 2004.  Copies of the information 
memorandum were then given to potential investors in Murchison 
Copper. 

104   Mr Hull said in evidence that the total cost of the information 
memorandum was $24,500 which included $3500 for a marketing report, 
$6000 paid by Promet for geological reporting and $15,000 for a 
feasibility study.  The total expenditure for Green Dragon and Thaduna 
that was claimed in respective Form 5's was $29,141 for Thaduna and 
$12,000 for Green Dragon.  For each tenement, administration costs were 
specified in the Form 5 calculated at 20 per cent of other expenses.  The 
other expenses that were in fact claimed were expenses solely related to 
the activities connected with the preparation and distribution of the 
information memorandum. 

105   The Plaintiffs point to the fact that the Murchison-Grange purchase 
option agreement in respect of the tenements was not signed until March 
2005 which was after the expiration of the subject expenditure year for 
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each of Thaduna and Green Dragon.  Prior to then, Murchison Copper had 
no obligations in respect of the expenditure requirements or in respect of 
any other matter connected with Thaduna and Green Dragon.  Further, 
Murchison had no rights or entitlements in connection with those two 
tenements prior to the execution of the option agreement in March 2005. 

106   In summary, the Plaintiffs say that the only expenditure claimed by 
Grange for mining and exploration activities on Green Dragon during the 
relevant year is attributable to the work done in relation to the preparation 
of the Murchison Copper information memorandum, together with the 20 
per cent administration expenses which includes 20 per cent of the amount 
claimed in respect of the information memorandum.  It is submitted that it 
was Promet Engineers who had spent $6000 for the geological report, that 
Promet had paid $3500 for the marketing report and that neither item was 
expenditure by or expenditure caused by Grange. 

107   Concerning the whole of the expenses of the information 
memorandum, it is submitted that the sole purpose of that expenditure was 
to attract investors to Murchison Copper so that Murchison Copper could 
raise sufficient capital to enable the ideas of Mr Hull concerning recovery 
of copper from the ore on the tenements to be put into practice.  That, it is 
said, had nothing to do with Grange, the tenement holder.  Grange was 
carrying out no activities at all on Green Dragon and it did nothing more 
than give permission to Mr Hull on two occasions during the subject year 
to go on to the tenement and take samples.  It is submitted, in regard to the 
work done by Mr Hull and his son Chris, including the time spent by them 
on the two tenements during the subject year, that their visits and their 
activities were not for the purpose of or in connection with mining 
operations on Green Dragon but were solely for the purpose of assisting 
Mr Hull, to make a decision as to whether or not there was potential for 
his ideas concerning  the copper ore to be put into practice and, if  he 
thought that there was any such potential, for him to then consider the 
potential for raising capital through Murchison Copper for that purpose. 

108   Concerning the two visits undertaken by Mr Hull to Green Dragon 
and to Thaduna in July 2004, counsel submits that two trips were 
unnecessary as the first one was nothing more than a reconnaissance 
exercise in order that Mr Hull's son Chris become familiar with the 
tenements.  It is noted that Mr Hull was accompanied by his wife and 
daughter on that first visit and that the family came because they were 
thinking about moving to live near the tenements.  Additionally, the 
family, after leaving Thaduna and Green dragon, also went to Port 
Hedland to look at another mining operation.  Concerning the second trip, 
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which took place in late July 2004, counsel said that although there was 
evidence that a day was spent on the two tenements taking samples, there 
was no evidence about what happened to the samples.  He said that the 
expenditure was not allowable because it had not been incurred by or 
caused by the tenement holder and, in any event, was not expenditure 
incurred in connection with any mining operation related to the tenements. 

109   It is further submitted that the amount of $12,000 attributed by Mr 
Hull as the total cost of those two trips was nothing more than an arbitrary 
assessment of what the trips had cost.  Counsel emphasised the 
importance of the temporal context in which the visits were undertaken by 
Mr Hull, namely, that they took place approximately eight months before 
Murchison Copper acquired any rights to the tenements by entering into 
the option agreement in March 2005.  The visits were undertaken at a time 
when neither Hull nor Murchison Copper had any lawful rights or 
entitlements or obligations in respect of Green Dragon and Thaduna - in 
particular, in respect of the expenditure conditions. 

110   Counsel observed that the fifty-fifty apportionment of the claimed 
expenditure between Thaduna and Green Dragon was also entirely 
arbitrary. 

On Behalf of the Tenement Holder 
111   Counsel made reference to the continuing interest shown by 

Mr Geoffrey Hull in Green Dragon since 2002.  It was then that Mr Hull 
first approached Grange and expressed an interest in Green Dragon and in 
Thaduna.  At that time Mr Hull wanted access to the two tenements in 
order to collect and test ore samples.  He was permitted to do that by 
Grange.  Grange imposed a condition on that permission, namely, that 
Mr Hull provide details of the results of his activities to Grange.  The 
activities of Mr Hull were reflected in the amount claimed in the Form 5 
reports by Grange for the tenements in 2002.  It was in March 2004 that 
Mr Hull raised with Mr Nutter the possibility of Grange granting an 
option to purchase the two tenements.  At the time Grange was not 
interested in disposing of Green Dragon or Thaduna. 

112   In May 2004 Mr Hull was invited by Mr Nutter to undertake a work 
program for the two tenements.  Mr Nutter said that that was in order that 
any expenditure incurred could be claimed by Grange for the 2004 
expenditure year.  It was not until March 2005 that Mr Hull's request for 
an option to purchase the two tenements was taken up by Grange when 
the option agreements were signed.  That was two months after the expiry 
of the 2004-2005 expenditure year for Green Dragon and approximately 
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seven months after the end of the expenditure year for Thaduna in 2003-
2004.  It is submitted by counsel for Grange that Murchison Copper had 
assumed a contractual obligation to meet the expenditure requirement for 
Thaduna.  In that regard counsel referred to cl 8 of the option deed.   

113   The tenement holder submits that all of the activities of Mr Hull 
during 2004 in connection with Thaduna and Green Dragon are allowable 
as items of expenditure for the two tenements during the subject 
expenditure years.  Counsel noted that during his evidence Mr Hull 
referred to the information memorandum as a feasibility study and said 
that it had two purposes.  The first of those purposes was to induce 
potential investors to invest funds in Murchison Copper and, the second 
was to verify the work done by Mr Hull "professionally and at arm's 
length". 

114   Counsel submits that the evidence establishes that Grange caused 
the work and thus the expenditure incurred by Murchison and Mr Hull to 
be performed.  It is said that the site visits and the sampling undertaken by 
Mr Hull and his son were not solely a marketing activity and were 
connected with mining on the tenements in the sense contemplated by reg 
31.  That Murchison Copper subsequently exercised the option to 
purchase Thaduna and Green Dragon, it is said, demonstrates that the 
work was done bona fide in connection with mining  and that Murchison 
has genuine plans to continue to undertake exploration on the tenements 
with a view to establishing the feasibility or otherwise of copper 
extraction.  Counsel submits that it is still the objective of Grange to 
endeavour to prove up Horseshoe and to use Thaduna and Green Dragon 
as sources of additional ore to be taken to Horseshoe and to be treated 
there to supplement any operations that are commenced at Horseshoe. 

CONCLUSIONS:  GREEN DRAGON PLAINT 
115   I agree with the submissions of the Plaintiffs to the effect that the 

expenditure claimed for the subject year in respect of Green Dragon was 
not expenditure as contemplated by reg 31 for the reasons, firstly, that it 
was not caused by the tenement holder and, secondly, that it was not 
expenditure incurred in mining or in connection with mining on the lease.  
In my opinion, Grange did nothing more than to permit Mr Hull and 
Murchison Copper to enter on the tenement.  That is not "causing" work 
to be carried out or expenditure to be incurred by the person to whom the 
permission is given (Nova Resources NL v French (1995) 12 WAR 50).  
The work done and expenditure incurred by Mr Hull and Murchison 
Copper, I find, was done for the sole purpose of enabling Mr Hull and 
Murchison Copper to decide whether or not to seek to acquire rights, by 
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purchase or otherwise, to access and treat the copper ore for purposes of a 
mining operation to be undertaken by Murchison or Mr Hull on Green 
Dragon and to try and attract investors to Murchison Copper in order to 
fund any future mining operations by Murchison Copper on the tenement.  
That was expenditure not in connection with mining but, rather, in 
connection with tenement evaluation by for purpose of possible 
acquisition by Mr Hull and Murchison Copper of Green Dragon and 
subsequent capital investment promotion in Murchison Copper.  In my 
opinion, the mere fact that activities and expenditure of the type 
undertaken by Mr Hull and by Murchison Copper may have result in 
better than then existed presentation of existing knowledge or even in 
some additional knowledge being gained about the commercial potential 
of the tenement is not sufficient to characterise that expenditure as being 
expenditure for the purposes of reg 31. 

116   It is significant, although not determinative, that it was never 
contemplated during the subject year or in the foreseeable future that 
Grange would itself undertake any mining or processing activities on 
Green Dragon even if it had been established by Mr Hull and Murchison 
Copper that it would have been economic to do so.  No work had been 
done by Grange on Green Dragon for approximately 10 years despite 
Grange having had available to it ample funds for that purpose which 
funds were, however,  kept aside to fulfil priorities elsewhere.  Over the 
years since 1994 Grange has frequently asserted an intention to develop 
Green Dragon in conjunction with Horseshoe and Thaduna but done 
nothing to achieve any real progress and done little more than enter into 
arrangements with other parties that, ultimately, have achieved nothing or 
very little by way of establishing whether any of the three tenements 
contain either economic or uneconomic mineral resources. 

117   The only allowable expenditure in respect of Green Dragon for the 
year in question is rent and rates. 

118   Having been satisfied, as I am, that there has been expenditure non-
compliance during the subject year in respect of Green Dragon, it now 
falls to give consideration to whether or not, in the circumstances of the 
case, the non-compliance with the expenditure requirement is of sufficient 
gravity to justify forfeiture. 

119   I do not accept the contention on behalf of the tenement holder that 
the presence of the previous plaints for forfeiture against the Green 
Dragon tenement, including plaint 117/978 which was lodged in 
December 1997 and only withdrawn in May 2003 and Brosnan's plaint 
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140/978 which was lodged in 1 April 1998 and not withdrawn until 10 
March 2004 have any relevant bearing upon the issue of sufficient gravity.  
The expenditure year for Green Dragon had ten and a half months to run 
after the last plaint was withdrawn.  The minimum required expenditure 
was reduced because of the existence of the plaint. Grange had ample 
funds available to it to commit to the tenement had it wished to do so.  
Before the commencement of the subject expenditure year Grange was 
aware that, despite the plaint, Mr Hull had expressed an interest in the 
tenement and in March 2004 he proposed the option to purchase.  It was 
not until May that Mr Nutter approached Mr Hull about some work being 
undertaken on both Thaduna and Green Dragon by Mr Hull or Murchison 
Copper. 

120  In my opinion it was, during the subject tenement year, always the 
intention of Grange that it would not itself expend any funds on the 
tenement other than rent and rates.  The relationship between Grange and 
Mr Hull and Murchison Copper which eventually led to the signing of the 
Green Dragon option agreement in March 2005, approximately five 
weeks after the expiration of the subject expenditure year, was, I find, 
nothing more than an arrangement whereby, for purposes of enabling Hull 
and Murchison to give consideration to whether such an agreement would 
be entered into, Mr Hull was permitted to enter and prospect in a very 
cursory manner upon the tenements.  The right of entry was only 
exercised on two occasions and activity thereon was limited to a very 
restricted familiarisation view of the tenements by Mr Hull's son, together 
with a very small sampling operation.  Further, one of the visits was 
undertaken in the company of other members of Mr Hull's family for the 
purpose of the family giving consideration to moving to reside somewhere 
in the vicinity of the tenements. 

121  The purpose of the granting of those rights to Mr Hull and 
Murchison Copper was not a purpose connected with mining on Green 
Dragon.  The sole purpose, I find, was to facilitate the ultimate purchase 
by Murchison of the tenement and to facilitate Murchison promoting 
future investment in itself for purposes of possible future exploitation of 
the tenement by Murchison.  Paragraph 96C(4) (b)says”:     

122       

“(4) The following costs and payments cannot be used in the calculation 
      of expenditure expended on, or in connection with, mining on the  
      mining tenement — 
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          (b) any costs associated with the acquisition or sale of 
               mining tenements;”  

123          In cl 8 of the option agreement, headed "Prospecting and 
Exploration", it is said that all work undertaken by the purchaser is to be 
reported to Grange for purposes of Grange's expenditure obligations.  That 
of itself is insufficient to characterise for purposes of reg 31 the 
expenditure as expenditure in compliance with that regulation.  In any 
event, insofar as that clause created any obligation on the part of Green 
Dragon, it was not an obligation that had any legal effect under the 
agreement prior to 4 March 2005.  Similarly, any other agreement that 
might have existed between Grange and Murchison during the subject 
expenditure year and to like effect of cl 8, of itself, could not have had, 
and did not have, the effect that any expenditure incurred by Mr Hull or 
by Murchison for the activities of Mr Hull that were carried out on or in 
respect of the tenement constituted allowable expenditure for purposes of 
reg 31. 

124   Whether the minimum expenditure required by Grange in respect of 
Green Dragon for the subject year is $8332, as argued by Grange, or 
$9166, as submitted by the Plaintiffs, the expenditure shortfall is 
significant.  $915 for rent and rates is a little over 10 per cent of $8332 
and slightly under 10 per cent of $9166. The shortfall in both instances is 
around 90% of the minimum required expenditure. 

125   In the circumstances I am of the opinion that the expenditure 
non-compliance is of sufficient gravity to justify forfeiture. 

126   I do not consider that it is appropriate that a monetary penalty be 
paid in lieu of forfeiture and it is not appropriate that the plaint be 
dismissed.  The relatively significant amount of the expenditure non-
compliance makes it inappropriate that the plaint be dismissed.  I consider 
that it is not appropriate to impose a monetary penalty, primarily, because 
of the extent of the non-compliance, however, not only because of that 
factor.   

127   In arriving at my conclusion, I have taken into account the rights 
and interests that Murchison has acquired in the tenement under the 
purchase option agreement.  If the tenement is forfeited, then Murchison 
will lose its rights and interest.  In that regard, however, it can 
appropriately be said that at all material times Mr Hull and Murchison 
were aware of the risk of forfeiture arising from the plaint in which 
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expenditure non-compliance was alleged.  They knew at all material times 
that the plaint was yet to be determined.  The plaint for forfeiture is 
expressly mentioned in the Green Dragon option agreement.  This is not a 
case where, for example, the plaint was lodged after a third party acquired 
an interest in the tenement in circumstances where it was not aware of the 
potential for the plaint.  The Plaintiffs lodged their plaint in January 2005, 
as is expressly acknowledged by the definition of "plaint" in the 
interpretation clause of the option agreement. 

128   I am satisfied that Mr Hull, since at least 2002, has had a genuine 
interest in putting into practice his ideas concerning copper extraction 
from the ore at Green Dragon.  I accept that it is likely that the inability of 
Mr Hull and Murchison Copper to raise capital for operations to be 
carried out on Green Dragon was due in part to the existence of the 
current plaint for forfeiture. Such consequences were, however, always 
easily foreseeable, if not inevitable. It would, however, defeat the 
expenditure and exploitation policies of the legislation if forfeiture could 
be avoided merely by the expedience of entering into a sale agreement 
with a third party.  In general terms, there must be compelling reasons 
why the rights and interests of a third party purchaser should have the 
effect of preventing a forfeiture which would otherwise occur for non-
compliance with the expenditure requirement.  The expenditure obligation 
is one of the most fundamental, if not the most fundamental obligation of 
the tenement holder, and non-compliance, other than the most minor, must 
always be viewed seriously.  Where the amount of non-compliance is 
significant in relation to the amount of required expenditure, then, prima 
facie, forfeiture will follow.   As counsel for the Plaintiffs submits it 
appears that neither Mr Hull in his personal capacity nor Murchison 
Copper presently have the financial means to undertake sufficient work on 
the tenement or to undertake sufficient desk studies in order to, firstly, 
establish the feasibility of any operations on Green Dragon or, secondly, 
to undertake any operations should that be the appropriate course.  There 
is, as the Plaintiffs submit, no evidence that either Mr Hull or Murchison 
Copper has a capacity to raise sufficient funds for those purposes.  In 
those circumstances it cannot be said that it is even probable that 
forfeiture of the tenement will have the consequence that a third party 
with a sufficient legal or equitable interest in the tenement and who is at 
present financially able to carry out a mining operation on it or who, in the 
reasonably foreseeable future, could significantly increase the likelihood 
of that being done, will be deprived of the opportunity to do so and to thus 
advance the purposes of the Act.   
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129   In the present case the consequences that will flow to Mr Hull and 
to Murchison Copper from forfeiture of the tenement, should that occur, 
are not such as would justify, in all of the circumstances, an outcome 
other than forfeiture. 

RECOMMENDATION: GREEN DRAGON PLAINT 
130  For the above reasons I recommend to the Minister that the Green 

Dragon tenement - M52/180 - be forfeited. 

 

 

SUBMISSIONS:  THADUNA EXEMPTION APPLICATION 
 
On Behalf of the Tenement Holder 
 

131   Grange relies upon pars 102(2)(e) and (f) and subs 102(3).  
Paragraph (e) says that a reason for the granting of a certificate of 
exemption is that "…the ground the subject of the mining tenement 
contains a mineral deposit which is uneconomic but which may 
reasonably be expected to become economic in the future …".  There is a 
second limb to the paragraph, however, Grange does not rely upon that 
limb as a reason for the granting of the certificate.  Paragraph (f) says that 
it is a reason for the granting of a certificate of exemption that the ground 
the subject of the tenement "…contains mineral ore which is required to 
sustain the future operations of an existing or proposed mining 
operation". 

132   In closing submissions counsel for Grange made reference to the        
“Policy Guidelines - Exemption from Expenditure Conditions" published 
by the Department in October 2003.  The publication commences by 
stating that it is a summary of policy guidelines used by the Department in 
determining applications for exemption from compliance with expenditure 
requirements.  In respect of pars 102(2)(e) and (f) it is said that the policy 
of the Department is that the subject deposit should be classified as an 
“identified” resource under the JORC Code and that a mineral resource 
estimate report has been submitted to the Department in accordance with 
s. 115A of the Act and the guidelines.  It is also said that where exemption 
applications under those two paragraphs are made for consecutive years, 
then the applicant will have to show that the area held is reasonable in 
respect to size and type of deposit, that the resource should generally be in 
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the indicated category but that, depending on commodity and 
mineralisation style, deposits in the inferred resource classification may 
be acceptable. 

133   The tenement holder submits that those guidelines are not 
ministerial guidelines and that although Wardens should give 
consideration to them, they are not binding. 

134   Counsel submits that the test to be applied in determining whether 
the requirements of pars 120(2)(e) and (f) have been met is an objective 
one and that consideration must be given at large to the question of 
whether or not the deposit could be economically mined and the focus 
should not be solely upon the capacity of the particular tenement holder to 
economically mine the deposit.  In that context he submitted that it is not 
appropriate to take into account the tenement holder's own economies of 
scale.  Counsel referred to the decision of Re Plutonic Operations Ltd, 
SIPA Resources Ltd and the Minister for Mines; Ex parte Roberts 
[1999] WASCA 133.  Counsel pointed to the evidence of  Mr Yeates and 
Mr Griffin, both of whom agreed that the Thaduna resource was 
something in the order of 441,000 tonnes of ore at 2.63% located in-situ, 
in the tailings, and in the stockpiles.  He observed that mere classification 
as a resource under the JORC Code did not automatically mean that the 
resource was economic.  He noted that the JORC Code says (par 20) that a 
mineral resource is an occurrence of material of intrinsic economic 
interest in such form and quantity that there is a reasonable prospect for 
eventual economic extraction and that mineral resources are subdivided in 
order of increasing geological confidence into inferred, indicated and 
measured categories. 

135   Counsel referred to the evidence of Mr Yeates which was to the 
effect that as at August 2004 the resource that had been identified at 
Thaduna was inadequate to support a stand-alone operation at Thaduna.  
Reference is made to the evidence of that witness as to the rapid and 
sustained rise in copper prices since August 2004, as a result of which he 
said it might reasonably be expected that the deposits would become 
economic.  Counsel pointed to the concession by Mr Griffin in evidence 
to the effect that more work needed to be done to upgrade the resource 
from inferred and that it was probably uneconomic during the subject 
expenditure year to have undertaken a heap leach operation; although Mr 
Griffin said that more information than is available was required 
concerning the deposit before it could be said that it was in fact economic 
or not. 
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136   The tenement holder drew attention to aspects of the estimations 
and opinions expressed by Mr Griffin concerning the economics of an 
operation at Thaduna.  In particular he pointed to the one-year operation  
term   espoused by Mr Griffin which took no account of costs that would 
be incurred if the operation took two or three years and the fact that Mr 
Griffin had not provided for rehabilitation  costs or for recovery of plant 
capital costs upon the completion of any operation.  It is submitted that 
other flaws in Mr Griffin's financial model arise from matters which he 
had not taken into account properly such as inherent difficulties that 
would be encountered with a small project of debt or equity fund raising, 
the reality in practice of recovery of the plant capital costs at the end of 
the operation and that it was unclear whether or not Mr Griffin had 
adequately, or at all, taken into account the net smelter royalty payable by 
Grange if production operations were commenced.  It was also said that it 
was not clear the Mr Griffin had factored in State royalty payments.  It 
was observed that, additionally, Mr Griffin had not made provision for 
feasibility study costs or for the time that would elapse before any such 
studies could be properly undertaken and completed. 

137   Counsel pointed to the evidence of Mr Yeates to the effect that 
feasibility studies could cost up to $800,000 and that it could take 10 to 20 
months to complete an adequate program of drilling, leach testing and 
metallurgical testing. 

138   It is submitted that Mr Griffin used a recovery percentage in his 
estimations of 68 or 69% applied to Mr Yeates' costings when analysing 
the operating options described by Mr Yeates in his report.  It is said that 
Mr Griffin, however, gave no satisfactory explanation of why he used that 
recovery rate instead of the 54%  selected by Mr Yeates.  It is said that the 
recovery rate of 54% adopted by Mr Yeates was sensibly conservative, 
that it took into account the potential for non-homogenous leaching 
characteristics and that the 70% recovery rate that had previously been 
reported was based on laboratory column testing methods which were not 
necessarily reflected in actual full-scale operations in the field.  Counsel 
also observed that Mr Griffin had conceded that there was no realistic 
possibility of anyone making an investment decision to commence 
operations on Thaduna based on the 30-year-old data that was available 
and from which the suggestion of a 70% recovery rate first emerged. 

139   Counsel submits that, through Mr Nutter, Grange had given Mr 
Hull permission to enter and carry out activities on Thaduna in 2002 on 
condition that the results of those activities were provided to Grange and 
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that Grange had provided such details to Grange.  He said that the same 
thing happened again in 2004. 

140   Counsel noted the evidence of Mr Nutter which was to the effect 
that both Thaduna and Green Dragon still remained for Grange an 
important source of additional feed to any future heap leach operation at 
Horseshoe.  The higher grade ore on Thaduna, it was said by Mr Nutter, 
made viable the trucking of that ore over the distance to Horseshoe. 

141   In respect of the activities undertaken by Mr Hull on Thaduna 
during the subject expenditure year counsel referred to both the evidence 
of Mr Nutter and Mr Hull which was to the effect that the object of what 
had been done by Mr Hull in both 2002 and 2004 had been the same, 
namely, to evaluate the potential of the ore on Thaduna for treatment.  It is 
said that in July 2004 there was an initial reconnaissance visit undertaken 
by Mr Hull and that in late July 2004 the tenement was revisited and 
samples taken from Thaduna.  It was submitted that the expenditure 
estimate made by Mr Hull and relayed to Mr Nutter should be accepted as 
being accurate and is allowable expenditure under reg 31.  Concerning the 
information memorandum prepared for Murchison Copper, it is submitted 
that although one purpose was to attract investors to a project on Thaduna 
and Green Dragon, it had an equal and very important purpose of 
producing an independent authority verifying the work and the opinions 
of Mr Hull. 

142   In summary, the tenement holder submits that there is an inferred 
mineral resource on Thaduna; that on the balance of probabilities at the 
material time it was uneconomic for purposes of par 102(2)(e) but that the 
rise in copper prices since then meant that it may reasonably be expected 
to become economic in the future. 

  
143   Concerning subs 102(3), counsel for the Applicant submits that it 

requires that the Minister have regard to circumstances that are "unique, 
unusual or exceptional" and were not in the contemplation of the 
draftsman when drafting the Act.  It is submitted that consideration should 
be given to all of the circumstances that give rise to any unique, unusual 
or exceptional circumstances advanced by the Applicant for exemption.  
Counsel also submits that, although the general policy of the Act is that 
those who hold tenements should engage in activities leading to 
expenditure which has the effect of advancing an appropriate exploitation 
of any mineral resources and reserves that are known to exist or that may 
be discovered, that does not mean that expenditure should be incurred for 
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no reason other than compliance with the expenditure condition.  It is 
further submitted that the Warden, in considering an application for 
exemption, may take into account future plans for the subject tenement 
and the likelihood of those plans being carried out. 

On Behalf of the Objectors 
144   Counsel for the Objectors began his submissions by considering the 

evidence of the expert witnesses, Mr Yeates and Mr Griffin.  He said that 
it appeared that Mr Griffin had a background which had given him a 
wider practical experience in the field in mining and in metal extraction 
than Mr Yeates has but that Mr Yeates was probably more experienced in 
theoretical aspects of mining and mining practice, including resource 
classification under the JORC Code.  He noted that Mr Yeates had never 
been to Thaduna, whereas Mr Griffin had and that, therefore, in that 
regard, Mr Griffin had an advantage of being able to rely upon first-hand 
observations. 

145   Counsel noted that both of Mr Yeates and Mr Griffin agreed that 
further work on the ground and more studies were required before it 
would be possible to assess whether or not the inferred resource that both 
agreed was present on the tenement could be classified as either indicated 
or measured which would then enable reserve status classification to be 
considered.  Counsel also noted that it was conceded by Mr Yeates that 
the resource on the Horseshoe tenement, was only inferred under the 
JORC Code.  He noted that Mr Yeates said in evidence that mere 
classification as a resource does not necessarily mean the ore will be 
mineable.  He submitted that it was simply not possible on the basis of the 
information available during the expenditure year in question or up to the 
time of the conclusion of the hearing of this matter to establish, for 
purposes of pars 102(2)(e) or (f), either that any of Thaduna, Green 
Dragon or Horseshoe contained an economic deposit or that the deposits 
on any of those tenements were uneconomic.  He submitted that that 
conclusion, alone, meant that Grange had failed to establish that the 
elements necessary to attract the operation of pars (e) and (f) existed at the 
material time. 

146  Counsel went further, however, and submitted that, as had been done 
by Mr Yeates and Mr Griffin for the purposes of their evidence, even if it 
was presumed (it not having been established) that there was a mineable 
ore reserve on Thaduna, then preference should be given to the 
calculations done and the opinions expressed by Mr Griffin that the 
tenement during the subject expenditure year would have been economic  
and not  to the contrary opinion expressed by Mr Yeates and as set out by 
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Mr Yeates in various scenarios contained in Table 4 of his report.  
Counsel highlighted the differences in the approach taken by each of those 
experts to various elements and aspects which had or had not been taken 
into account.   He also made detailed reference to the evidence of Mr 
Nutter which, he submitted, indicated that for many years Thaduna had 
not been the subject of any consistent or planned exploration or 
development activities by Grange and that what activities had been 
undertaken had not advanced the capacity for there to be a more thorough 
analysis of the resource on the tenement, in particular with a view to 
determining whether or not the presence of an ore reserve could be 
demonstrated. 

  
147   In respect of the evidence of Mr Nutter, the Objectors refer to the 

evidence that he gave at the 1998 hearing before Warden Packington SM. 
Then, Mr Nutter said that it was necessary to increase the resource base 
before operations could begin at Horseshoe and that to in order to be able 
to say that it would be economically feasible it needed to be established 
that there was a five-year mine life, whereas, from what he then called the 
"measured" resource at Horseshoe, indications were that a mine life of 
only three and a half to four years could be achieved.  He had said that, 
therefore, Thaduna was fundamentally important to any operation at 
Horseshoe.  Reference is then made to what Mr Nutter said in the hearing 
before me, namely, that since he gave that evidence in 1998, no further 
work had been done that was intended to improve the classification of the 
resource  at either Horseshoe or Thaduna.  In evidence before me, Mr 
Nutter agreed that the resource on both of those tenements was inferred 
and not measured.  It is also pointed out that in his evidence Mr Nutter 
said that the only work that had been done was feasibility work consisting 
of a review of previous feasibility studies and that that work came about 
as a result of copper prices changing.  There was, it is submitted, no 
detailed metallurgical or laboratory work or other testing that had been 
done on Thaduna or Horseshoe since 1998 although, in evidence before 
Warden Packington SM, Mr Nutter had said that that type of work activity 
was essential. 

148   Concerning the expenditure claimed for the subject expenditure 
year in respect of Thaduna, it is submitted that the only expenditure that 
was claimed, apart from rent and rates, was attributable to the work and 
activities of Mr Hull.  It is noted that Mr Hull was not paid for any of the 
activities undertaken by him on or in connection with Thaduna.  It is 
noted that there is no evidence of why the samples were taken from 
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Thaduna by Mr Hull, nor of what was done with them or of any assay 
results.  It is submitted that the work that was done by Mr Hull was not 
caused by Grange, that it was not for mining purposes and that it was 
solely for the preparation of the information memorandum, the sole 
purpose of which was to attract investors in order to raise money for 
Murchison Copper to commence operations.  It is pointed out that at the 
time when the work was done by Mr Hull in mid-2004 the Thaduna 
option agreement had not been signed - that occurred in March 2005.  It is 
submitted that, therefore, no legal obligation arose until March 2005 on 
the part of Mr Hull or Murchison in respect of Thaduna or in respect of 
the statutory expenditure obligation of Grange.  The arbitrary fifty-fifty 
apportionment of expenditure in respect of Mr Hull's activities is also 
criticised as being without foundation by counsel for the Objectors. 

149   Counsel for the Objectors refers to the evidence of  Mr Hull that 
expenses incurred in the production of the information memorandum that 
was produced in about May 2004 consisted of $6000, being the cost of 
geological reports which had been paid to G R Dale and Associates by 
Promet Engineers, $3500 for a marketing report that had been paid to 
Waitamata CC by Promet and $15,000 for feasibility studies which had 
been attributed to work done by Promet in preparing the information 
memorandum.  Promet Engineers was a foundation shareholder of 
Murchison Copper when Murchison was incorporated in November 2003 
by Mr Hull.  As consideration for the preparation of the information 
memorandum, Promet had also received an additional 20,000 ordinary $1 
shares in Murchison.  The amount of expenditure claimed by Thaduna in 
its Form 5 for the 2003 to 2004 expenditure year is $29,141.  That is 
entirely made up of expenditure claimed in respect of the work done by 
Mr Hull and Murchison arising out of Mr Hull's two visits to the tenement 
and arising of the preparation of the information memorandum.  
Administration expenses of $7885 were also claimed for that expenditure 
year in respect of Thaduna.  That administration expense amount is 
calculated on the basis of it being 20 per cent of other allowable expenses, 
as is permitted by the legislation.  Counsel observed in his submissions 
that  the $3500 paid by Promet for the marking report was not claimed as 
expenditure in respect of Thaduna. 

  
150   Concerning pars 102(2)(e) and (f), the Objectors argue that the 

burden of proof which lies upon the tenement holder pursuant to those 
paragraphs has not been discharged by Grange.  It is submitted that there 
must be in existence at the time when the application is being considered a 
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current mining operation or one where feasibility studies have shown that 
there can be a proposed mining operation.  Counsel notes that in par 
102(2)(e) it is said that the mineral ore contained in the subject tenement 
"is required" to sustain the existing or proposed operation.  He submits 
that that means a degree of certainty which necessarily requires that there 
is a current operation being undertaken or that feasibilities show 
positively that there can be an operation.  He observes that "is" does not 
mean may be or may reasonably be required.  In that context it is 
submitted that it must be demonstrated, at least, that, in respect of a 
proposed operation, there is a calculated mineable reserve of ore. 

CONCLUSIONS:  THADUNA EXEMPTION APPLICATION 
151       For purposes of pars 102(2)(e) and (f), the evidence is 

entirely inconclusive in that it is insufficient to establish, for purposes of 
par 102(2)(e), that the resource on Thaduna is uneconomic or that it may 
reasonably be expected to become economic in the future and it  is 
insufficient   to show, for purposes of par 102(2)(f), that the deposit on the 
tenement is required to sustain existing or proposed mining operations on 
the tenement itself or on Horseshoe or on Green Dragon or any other 
tenement.   

152           All of the calculations done by Mr Yeates and by Mr Griffin 
related to potential profitability or non-profitability of operations 
conducted in respect of the mineral resource on Thaduna were 
hypothetical in that they were estimates based upon the unproved 
existence of mineable reserves.  In any event, however, the different 
outcomes achieved by the two experts by applying different values and 
factors, of itself, demonstrates the absence of any sufficient certainty or 
even any reasonable likelihood of any mining operations being proposed, 
in the sense contemplated by par  102(2)(f), and involving any or all of 
Horseshoe, Green Dragon or Thaduna.  Equally, the same may be said in 
respect of par 102(2)(e) concerning Thaduna, namely, that the differing 
opinions and estimates of Mr Yeates and Mr Griffin mean, firstly, that it 
cannot be said the deposit on Thaduna is uneconomic and it cannot be said 
that it may reasonably be expected to become economic in the future.  

153   In  respect  of par 102(2)(f), Grange has failed to establish that  
Thaduna contains mineral ore that is required to sustain future operations  
of  any  existing or proposed mining operation.  There is insufficient  
evidence  to enable a conclusion to be properly arrived at  that, firstly, 
there is any existing or proposed mining operation for  purposes  of par (f) 
or, secondly, whether or not, even if there was,  the  mineral resource on 
Thaduna could be mined for the purpose of  sustaining  any other 
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operation in the future.  The JORC category of the resources on both 
Green Dragon and Horseshoe is no more than inferred.  There is no 
planned mining operation for either of those tenements.  There is an 
expression on the part of Grange of nothing more than a hope that a 
mining operation will be commenced on Horseshoe.  That is consistent 
with the history of the tenement since 1994 when mining operations were 
ceased.  The same can be said of Green Dragon.  At the present time all 
that Mr Hull and Murchison Copper can say is that they hope to raise 
sufficient investment capital, possibly in the order of $1,000,000, so that 
extractive operations may be undertaken.  There is no existing mining 
operation which any ore that could be obtained from Thaduna could 
sustain.  There is no proposed mining operation for purposes of par (f). 

154   In my opinion "proposed" in par 102(2)(f) means more than a mere 
expression of intention or hope or expectation.  I consider that it means at 
least an identified or planned or recognisable operation that includes 
activities such as exploration on the ground, desk studies, feasibility 
studies, adequate identification of resources, in order that reserve 
classification may be achieved and necessary capital-raising activity.  
That is not an exhaustive list.  I mention those things merely to 
demonstrate the context in which the activities of Grange concerning 
Thaduna are to be judged for purposes of determining whether or not 
there is any proposed mining operation for which the resource of Thaduna 
is required.  It has not been established that there is any proposed mining 
operation to be undertaken on any of Thaduna, Green Dragon or 
Horseshoe.  It cannot be said that there is a likelihood that there will ever 
be any such operation carried out by Grange or by any other person.  It 
cannot be said that there is anything beyond a mere possibility that there 
will be a future operation.  That is not sufficient to justify the granting of 
an exemption for purposes of par 102(2)(f).  Paragraph (f) does not say 
that the resource “may” be required. 

155   In  giving consideration to the application of par 102(2)(f) it is 
appropriate to take into account the JORC guidelines because those 
guidelines are associated with the public reporting of activities and results 
on mining tenements and they are, as is stated in cl 5, "…  prepared for 
the purpose of informing investors or potential investors and their 
advisers".  I find, as Mr Griffin said in effect, that, in practical terms, it 
would be unlikely that anyone would be interested in investing funds for a 
project  on  Thaduna, either stand-alone or in a combined project with 
Green Dragon and/or Horseshoe, on the basis of the information that is 
currently available. 

2006 WAMW 8 GRANGE v LEE v GRANGE.doc Page 50 



2006 WAMW 8 
 

  
156   The tenement holder also relies upon subs 102(3) of the Act.  That 

subsection says: 

"Notwithstanding  that  the  reasons given for the application for 
exemption  are  not  amongst  those  set  out  in subsection (2) a certificate  
of exemption may also be granted for any other reason which may be 
prescribed or which in the opinion of the minister is sufficient to justify 
such exemption." 

157   There is no prescribed reason upon which the Applicant relies.  In 
its application for exemption Grange, in respect of subs 102(3), says that a 
reason for which the exemption is sought is "Any other reason which in 
the opinion of the Minister is sufficient to justify exemption".   Particulars 
are provided.  Those particulars are that Thaduna was under plaint from 
23 October 1997 to 14 June 2002, the latter date being the date when the 
Warden's decision following hearing of that plaint was delivered.  It is 
also said that Green Dragon had been the subject of a plaint for forfeiture 
from 10 December 1997 until it was withdrawn in May 2003 and that a 
further plaint for forfeiture of the tenement that had been lodged in April 
1998 was only withdrawn in March 2004.  It is said that the delays in the 
Warden's determination of the 1997 plaint for forfeiture and in his 
recommendation being made in connection with the tenement holder's 
application for exemption for the same year as was the subject of that 
plaint was not due to any inaction on the part of Grange and that during 
the period when the plaints were in existence Grange had focused on other 
projects in which it held an interest.  It is then said that Grange has, since 
the removal of each of the plaints, recommenced work on the Thaduna 
project.  In respect of Horseshoe it is said that considerable expenditure 
has been incurred there and that an update of a feasibility study was 
completed in March 2003 to evaluate the viability of establishing a copper 
leaching project at Horseshoe.   

158   In my opinion there is nothing in the evidence that would justify the 
Minister, pursuant to subs 102(3), for some reason other then those set out 
in paras 102(2)(a)-(h), granting a certificate of exemption.  The hopes and 
the involvement of Mr Hull and of Murchison, which includes 
expenditure of time and money is something which I have taken into 
account in reaching that conclusion but I have also taken into account the 
fact that at all material times Mr Hull, and Murchison Copper, were fully 
aware of the plaints for forfeiture against Horseshoe, Green Dragon and 
Thaduna.  I infer from the evidence that Mr Hull was aware that it was the 
intention of Grange to rely, if not entirely, then substantially, upon the 
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activities of Mr Hull and Murchison as constituting the basis of 
expenditure that would be claimed for Thaduna for the subject 
expenditure year. 

159   The Thaduna purchase option agreement was not signed until well 
after the end of the subject expenditure year and at a time when the plaints 
remained unresolved and, at least on the evidence before me, there were 
no indications that the Plaintiffs would not continue to pursue their plaints 
to finality.  Further, at the time when the option agreement was signed, 
namely, March 2005, the exemption application had been lodged and the 
objection to the exemption  had also been lodged.  By the time the option 
agreement was signed there had been three appearances before the 
Warden in respect of both the plaints and the exemption, and there is no 
indication before me that there had ever been any suggestion by the 
Objectors that they would not continue to pursue their objection to the 
exemption.  As I have said, I infer that Mr Hull was aware at  all material 
times of the existence of the plaints and the objection, however, in any 
event, if that is an inference which should not be drawn, then due 
diligence on his part and on the part of Murchison in connection with the 
negotiation and preparation and execution of the Thaduna option 
agreement would have inevitably led Mr Hull and Murchison to discover 
the existence of the plaints and of the objection and of the possibility that, 
as a consequence of them, no certificate of exemption would be granted 
for Thaduna and that the Minister may ultimately forfeit all or any one of 
Thaduna, Green Dragon and Horseshoe. 

160    In respect of the tenement holder's submission that the 
circumstances surrounding the Brosnan plaints are relevant to the 
exemption application, I am of the opinion that it is not a factor which is 
of any material consequence or relevance.  The plaint and objection by 
Brosnan that were dealt with by Warden Packington had been finally 
disposed of, from the Warden's point of view, by June 2002, 
approximately 14 and a half months prior to the commencement of the 
expenditure year the subject of the current exemption application.  
Although Brosnan's plaints against Green Dragon no longer existed after 
May 2003 in one case and March 2004 in the other, the argument of 
Grange has been that it was the potential connection between an operation 
at Horseshoe and the higher grade resource at Thaduna which was the 
significant basis upon which it was said that the Thaduna resource may 
become economic in the future and is required to sustain a proposed 
mining operation; the resource at Green Dragon was not relied upon by 
Grange, as I understand the evidence, as being essential to the economic 
viability of that operational connection between Thaduna and Horseshoe.  
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Insofar as the Brosnan plaints may be said to have any bearing upon the 
position of Mr Hull and Murchison as third parties with an interest in the 
Thaduna tenement, once again I infer that Mr Hull had a general 
awareness at least of that aspect of the history of Thaduna and Green 
Dragon and Horseshoe at all material times and, in any event, as a result 
of basic due diligence, he should have been aware of that history and of 
the potential consequences of the Lee and Flint plaints and objection that 
are now before me. 

161   I am of the opinion that Grange has not established that any reason 
exists for the granting of a certificate of exemption for Thaduna in respect 
of the expenditure year ended in August 2004. 

RECOMMENDATION:  THADUNA EXEMPTION APPLICATION 

162   For all of the above reasons my recommendation is to be that no 
certificate of exemption be granted. 

 

 

SUBMISSIONS:    THADUNA PLAINT 
On Behalf of the Plaintiffs 

163   As with the plaint for forfeiture of Green Dragon, the Plaintiffs 
point to the evidence of the history of the tenement since 1993 when 
Grange purchased it.  It is submitted that that evidence demonstrates that 
Grange has never had any real intention of itself expending any funds on 
the Thaduna tenement even though at all material times Grange had 
sufficient cash reserves to do so.  By way of example, counsel refers to 
the fact that in 2002 it was Mr Hull who undertook some sampling on 
Thaduna and Green Dragon at his own expense.  The samples from 
Thaduna were tested, however, Mr Hull paid for that testing and said in 
evidence that he had been doing it "for himself".  Mr Nutter subsequently 
asked Mr Hull to provide him with a costing for those activities  and 
claimed the full amount of the cost of Mr Hull's activities as expenditure 
for the year ended August 2002 for Thaduna. 

164   Similarly, in 2004, the activities of Mr Hull, including two visits to 
the Thaduna tenement and organising the preparation and presentation of 
the information memorandum through Murchison Copper, also formed the 
sole basis, apart from rent and rates, for expenditure claimed for the year 
ended August 2004.  Counsel points to Mr Hull's description of the 
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amount of $12,000 nominated by Mr Hull in connection with his activities 
on Thaduna and Green Dragon as being "an arbitrary figure".  He also 
points to the arbitrary fifty-fifty division of claimed expenditure between 
Green Dragon and Thaduna for the subject year.  Once again, counsel 
makes reference to the fact that the option agreement for Thaduna that 
was entered into by Murchison Copper, was not executed until March 
2005 which was after the end of the subject expenditure year.  He submits 
that before the execution of the option agreement Murchison Copper had 
no financial obligation in respect of Thaduna.  Reliance is placed upon the 
concession made by Mr Nutter in his evidence that in the 2004 
expenditure year Grange did not spend anything on exploration on 
Thaduna because its priorities were elsewhere. 

165   Counsel submits that because the claimed expenditure that is based 
upon the activities of Mr Hull and Murchison Copper is not allowable for 
purposes of reg 31, then the 20 per cent claimed for administration and 
overheads based on the stated value of the activities of Mr Hull and 
Murchison Copper and claimed as mineral/exploration activities is itself 
not allowable.  It is submitted that all that is allowable is rent and rates of 
$10,284. 

On Behalf of the Tenement Holder 
166   Grange argues that it is clear from the correspondence that has 

passed between itself and Murchison that Grange caused expenditure to 
be incurred in respect of Thaduna, namely, the activities of Mr Hull and 
Murchison during the subject expenditure year.  It is said that it was a 
condition of Mr Hull’s entry onto the tenement that they report all work 
done and results be reported to Grange both in 2002 and in 2004.  Counsel 
submits that the information memorandum that was prepared for 
Murchison Copper was not solely a marketing and fundraising exercise as 
it had an additional purpose, namely, independent verification of the 
views of Mr Hull and went towards establishing some element of 
feasibility concerning potential for future operations on the tenement. 

167   The tenement holder submits that it is relevant that Murchison 
Copper has now exercised the option to purchase not only Thaduna but 
also Green Dragon.  It is submitted that Murchison and Grange have plans 
to commence operations on Thaduna and that the cost of such operations 
will exceed the minimum required statutory expenditure amount. 

168   It is further submitted on behalf of Grange that Grange has always 
intended to develop a heap leach operation at Horseshoe and that it has 
always been its intention that the resources on both Green Dragon and 
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Thaduna would supplement the Horseshoe operation.  It is said that, in 
that way, there is a significant inter-dependence between the three 
tenements in respect of the economic viability of proposed future 
operations on all three tenements.  It is said that the significant increase in 
the market price of copper that has occurred since the end of the subject 
expenditure year provides ample justification for Grange to undertake a 
detailed review of the feasibility of commencing  operations at Horseshoe 
that will utilise the resource at Thaduna. 

169   Counsel for the tenement holder also submits that the presence of  
the plaint for forfeiture in respect of Thaduna in previous years has had a 
significant disruptive effect and inhibited the development of any firm 
operational plans or any operation undertaken on any of the three 
tenements. 

170   In respect of the expenditure claimed for the subject financial year 
for Thaduna, counsel submits that it is all allowable, that the allocation of 
expenditure between Green Dragon and Thaduna as done in the Form 5's  
is appropriate and that all expenditure claimed is allowable expenditure 
for purposes of reg 31. 

CONCLUSIONS:  THADUNA PLAINT 
171   As I previously indicated, I am of the opinion that the cost of the 

activity of Mr Hull on the tenement and the cost of preparation for 
Murchison Copper of the information memorandum does not represent 
expenditure in connection with Thaduna that is to be taken as expenditure 
caused by the tenement holder, Grange.  The sole purpose of both what 
Mr Hull did and of the information memorandum was to enable Mr Hull 
and Murchison Copper to make a decision as to whether or not, firstly, Mr 
Hull, through Murchison Copper, would pursue his ideas as to what could 
be done with the resources on Green Dragon and Thaduna and, secondly, 
to raise investment capital for Murchison Copper so that Mr Hull's ideas 
could, hopefully, be put into practice in the field.  Grange did not pay Mr 
Hull anything for his  activities.  Grange did not pay Murchison Copper 
for anything done or arranged by Murchison Copper and it did not pay for 
any of the work done in the preparation of the information memorandum.  
All that Grange did was to permit Mr Hull and Murchison Copper to enter 
the  tenement.  It did that because it was believed by Mr Nutter that the 
value of any of the activity undertaken by Mr Hull or Murchison Copper  
in connection with Thaduna could be claimed as expenditure by Grange 
during the subject expenditure year.  As I have previously concluded, such 
activities were not activities the cost or value of which could be claimed 
as expenditure for purposes of reg 31. 

2006 WAMW 8 GRANGE v LEE v GRANGE.doc Page 55 



2006 WAMW 8 
 

172   The only allowable expenditure incurred by or on behalf of Grange 
during the 2003 to 2004 expenditure year is for rates and rent, namely, 
$10,284. 

173   In all of the circumstances, and subject to the Minister refusing to 
grant a certificate of exemption to the tenement holder for Thaduna for the 
expenditure year ended 24 August 2004, I find that Grange has failed in a 
significant amount to comply with the expenditure requirement for the 
expenditure year ended 24 August 2004.  I am of the opinion that the 
expenditure non-compliance is, in all of  the  circumstances, of sufficient 
gravity to justify forfeiture.  I do not consider that any circumstances are 
present which would justify the imposition of a financial penalty in lieu of 
forfeiture and this is certainly not a case where dismissal of the plaint 
could be contemplated. 

RECOMMENDATION  : THADUNA  PLAINT 
174   I recommend to the Minister that, if the Minister refuses to grant a 

certificate of exemption for mining lease 52/165, known as Thaduna, then 
that mining lease be forfeited pursuant to s 98 of the Act for non-
compliance with the expenditure conditions during the expenditure year 
ended 24 August 2004. 
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