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TEMBY M 

THE PROCEEDINGS 

1  Plaints for forfeiture were lodged by the Plaintiff on 1 February 2006 

affecting prospecting licence 63/1134 and a further plaint for forfeiture 

was lodged on 7 February 2006 by the Plaintiff affecting prospecting 

licence 63/1135. 

2  Notices of defence were filed by the Defendants.  The grounds for 

the forfeiture were that the Defendants, the holder of the prospecting 

licences, had not met their expenditure obligations prior to the due date. 

The Legal Background 

3  An application for forfeiture of a prospecting licence may be made to 

a warden in the Warden's Court and a warden may order forfeiture of any 

prospecting licence following an application by the Minister, the Mining 

Registrar, any authorised officer or any other person pursuant to s 96 of 

the Mining Act 1978 (WA) (as amended) ("the Act"). 

4  Pursuant to subs (2) of s 96 of the Act an order for forfeiture may be 

made if rent or royalty has not been paid, any condition of the licence has 

not been observed, a required report is not filed in accordance with the 

Act or the holder is convicted under the Act.  However, a forfeiture order 

must not be made unless the Warden is satisfied that the requirements of 

the Act in relation to the licence have not been complied with in a 

material respect and that the matter is of sufficient gravity to justify 

forfeiture of the licence. 

5  Pursuant to s 96(2A) of the Act an application for forfeiture which is 

based on a failure to comply with expenditure conditions must be made 

during the expenditure year or within eight months after its expiration. 

6  The Warden has a wide discretion in relation to an application for 

forfeiture and can instead of making an order for forfeiture impose a 

penalty on the holder not exceeding $5000 and award the whole or any 

part of the amount of the penalty to the applicant or impose no penalty on 

the holder pursuant to s 96(3) of the Act. 

7  A plaintiff on an application for forfeiture has an obligation to call 

direct evidence of non-compliance.  In these proceedings the Plaintiff 

called three witnesses. 
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Evidence for the Plaintiffs 

8  The first witness called by the Plaintiff was John Francis Peckham 

who gave evidence that he had attended both prospecting licences 

subsequent to the conclusion of the expenditure year the subject of this 

application, the year ending 19 November 2005, and his evidence 

indicated that from his observation the minimum expenditure 

requirements for both prospecting licences, namely, $2000, for the year 

ending 19 November 2005 had not been met by the Defendants.  The 

prospecting licence 63/1134 was a tenement of 7.65 hectares and the 

prospecting licence 63/1135 was a tenement of 23.8 hectares. 

9  Numerous exhibits were tendered in these proceedings and exhibit D 

was the Defendants' operations report (Form 5) filed with the Department 

of Industry and Resources on 17 November 2005 and exhibit E was the 

second operations report (Form 5) filed by the Defendants on 

17 November 2005.  The reports indicate that the Defendants expended in 

regard to prospecting licence 63/1134 the sum of $4030 for the year 

ending 19 November 2005 and exhibit E indicated that the Defendants 

had expended $4230 on prospecting licence 63/1135 for the year ending 

19 November 2005. 

10  The witness Peckham disputed that this money had been expended 

during the relevant expenditure year from his observations. 

11  In his evidence Peckham indicated that he is the holder of a mining 

lease at Penashore Mine 63/526 and that prospecting licence 63/1134 the 

subject of one of these applications is on the western side of the boundary 

of his leases.  He further gave evidence that he has been over the ground 

covered by prospecting licence 63/1134 and conducted a search of the 

tenement and that his observations did not "tie up" with what he had seen 

on the ground.  In particular he states that there was no indication of 

metal-detecting, no evidence of diamond drilling of 15 metres and, 

although there was a drill hole, no cuttings around it were identified and 

the hole was a depth of only two feet. 

12  Peckham also gave evidence that he walked around the prospecting 

licence 63/1135 and saw no evidence of metal-detecting, samples having 

been taken from this licence, saw no sign of diamond drilling or any 

tracks and found no gridlines on the land. 

13  The second witness called for the Plaintiff was the evidence of Neil 

Alan Hoey who described himself as a prospector and a resident of 

Esperance.  He indicated that he had no financial connection with the 
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previous witness Peckham and had nothing to gain from the proceedings.  

He further gave evidence that he saw no scraping and holes which he 

would have expected to have seen had metal-detecting been done on the 

ground.  With respect to prospecting licence 63/1134, he saw evidence of 

old holes and very fresh holes.  He concluded that the work he saw done 

predated the relevant tenement year.   

14  With respect to prospecting licence 63/1135, he gave evidence that 

there was no evidence of metal-detecting seen by him.  There was no 

evidence of loaming, panning, sampling, dollying or dry-blowing except 

for the old-timers.  With respect to drill holes, he could find no evidence 

of wheel marks, spoils from drilling, no drill bags, no collared holes and 

he saw no evidence of any gridlines. 

Evidence for the Defendants 

15  Robert John Catoi gave evidence in these proceedings and indicated 

that he and the other Defendants came along to the prospecting licences 

several times a year and spent a day or two at a time on the licences.  He 

indicated that during the relevant year in respect of both licences he had 

hired a motor vehicle and the round trip for attending onto the property 

was a 568-kilometre journey.  He took rock chip samples from both leases 

which were then sent to the laboratory.  Those who attended the property 

stayed in the vehicle on the tenements during the time that they were 

working on the tenements.  He gave evidence that the Form 5's were filled 

out and filed with the Department of Industry and Resources by his father 

Robert John Catoi.  He submits that the car rental was on 12 April 2005.  

The Dyna truck was returned to the renter on 15 April 2005 and the cost 

of the hire vehicle was $493.64. 

16  He further states and produced exhibit H indicating a Dundas Shire 

Council receipt in the sum of $11, being the cost of water taken onto the 

prospecting licence 63/1134 and licence 63/1135.  The receipt is dated 

12 April 2005 for the Shire of Dundas and represents 11,000 litres of 

water purchased from the Shire to fill a water tank. 

17  Exhibit I was produced, an invoice from Coates Hire Kalgoorlie 

dated 12 April 2005, and he submitted that that was for a diesel 

compressor which was purchased.  The diesel compressor was necessary 

for the running of an air diamond drill.  The cost of the compressor was 

$43.26 and the compressor was used on both prospecting licence 63/1134 

and prospecting licence 63/1135. 
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18  Exhibit J was an invoice from Allenby Equipment dated 15 April 

2005 and the Defendants submit that 50 16 mm expansion shelves were 

purchased.  The shelves were used to hold the diamond drilling support in 

place for chains.  The cost of the shelves was $181.50 and the shelves 

were used on both prospecting licences. 

19  Exhibit K was produced and was an invoice from Sovereign 

Petroleum dated 11 April 2005 and the Defendants submit that rock drill 

lubricant purchased.  The lubricant is used to lubricate the diamond drill.  

The cost of the lubricant was $95 and this money represented expenditure 

for both prospecting licence 63/1134 and prospecting licence 63/1135. 

20  Exhibit L is an invoice from Super Cheap Auto dated 9 April 2005 

and it is submitted on the behalf of the Defendants that that was a car 

battery that was purchased.  The battery was necessary for the ute that was 

driven to Norseman.  The cost of the battery was $146 and it was referable 

to both prospecting licence 63/1134 and prospecting licence 63/1135. 

21  Exhibit M was produced indicating a Bunnings invoice dated 

11 April 2005.  The Defendants submit that that was for shackles, a chisel 

and a galvanised chain which was purchased at a cost of $67.10 and again 

was referable to work carried out on both prospecting licence 63/1134 and 

prospecting licence 63/1135. 

22  A further exhibit M, "as referred to in the transcript", is a receipt 

from West Tenix Suppliers dated 12 April 2005.  The Defendants submit 

that that represented three diamond core trays which were purchased at a 

total cost of $232.65 and that these diamond core trays were used to 

collect samples from both prospecting licences. 

23  The next exhibit was exhibit N which was an invoice from Elders 

Ltd dated 18 April 2005.  The Defendants submit that that represents 

nipples for a water tank that was purchased at a cost of $6.05.  The water 

tank was used on both prospecting licences. 

24  The next exhibit was exhibit O, an invoice from Elders Ltd dated 

18 April 2005.  The Defendants submit that that was a Bushman tank that 

was purchased.  The tank was filled with water to use for the diamond 

drill operation.  It was bought purely for the purposes of diamond-drill 

drilling and will only be used on future occasions when the Defendants 

resume diamond drilling on the relevant prospecting licences.  The cost of 

this equipment was $640. 
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25  Exhibit O(2) is a receipt from Elders dated 11 April 2005.  The 

Defendants submitted that this receipt was for payment of items referred 

to in exhibits N and O.  

26  The next exhibit that was produced by the Defendants is exhibit P, a 

book of documents from Motor Charge dated 15 April 2005.  It was 

submitted by the Defendants that the Defendants purchased petroleum 

from Motor Charge.  The purchases were relevant to the proceedings and 

other purchases from Ampol Norseman on 13 April 2005 for $72 and the 

purchase from BP Coolgardie on 15 April 2005 for $62.20.  It was given 

in evidence by the Defendants that the vehicles were driven onto 

prospecting licences 63/1134 and 63/1135 and the expenditure was 

relevant to both prospecting licences.  The total of these purchases 

amounted to $134.20. 

27  The next exhibit produced by the Defendants was exhibit Q, being an 

invoice from Sutherland Mining dated 30 April 2005.  It was submitted on 

behalf of the Defendants that the Defendants hired a diamond drill and 

drill consumables.  The fee paid was a contracting fee for the use of a 

diamond drill.  The cost of the hire of the diamond drill equipment was 

$3122, but this was referable to both prospecting licence 63/1134 and 

prospecting licence 63/1135 and the amount was paid by the Defendants 

to Sutherland Mining and that it was a competitive rate for the hire of 

equipment.  It was therefore submitted on behalf of the Defendants that 

the mining cost outlay was $5572.20 and was relevant to both prospecting 

licence 63/1134 and prospecting licence 63/1135 and therefore the 

Defendants met their minimum requirements of expenditure for the year 

ended 11 November 2005. 

28  John Catoi also gave evidence and corroborated where he could the 

evidence of the previous witness Peter Catoi. 

Submissions by Counsel 

29  The counsel now representing the Defendants, Mr McKenzie, says 

that the Plaintiff's evidence is speculative in nature.  It asks the Court to 

draw conclusions that the Defendants did not meet the expenditure 

requirements based on plants along a road, campfires and locked sheds.  It 

is put by counsel for the Defendants that the witnesses called by the 

Plaintiff did not attend on the property during the relevant expenditure 

year and that their attendance on the property several months after the 

completion of the relevant year should not convince the Court on the 

observations made by the two witnesses for the Plaintiff that their 
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observations are reliable and ought to substantiate the plaint by the 

Plaintiff for forfeiture in respect of both prospecting licences. 

30  Counsel for the Plaintiff, in seeking an order that the prospecting 

licences be forfeited, contends that the Defendants did not drill on the 

prospecting licences in the April of 2005, that the Defendants filed false 

Form 5's in respect of both prospecting licences and that no evidence of 

any future plans, no evidence that any third party such as a purchaser 

might be prejudiced by an order for forfeiture and no evidence of their 

ability or intention to further explore the prospecting licences was 

produced during the hearing. 

Reviewing the Evidence 

31  The Defendants gave evidence in the Warden's Court on 30 May 

2006 and was subject to cross-examination by counsel for the Plaintiff. 

32  I found that both the witnesses called by the Plaintiff and 

Mr Alexander, the geologist, who subsequently gave evidence on behalf 

of the Defendants stood up to cross-examination in regard to their 

evidence-in-chief.  I am satisfied that the expenditure that was detailed by 

the two Defendants who gave evidence in these proceedings was 

convincing and has satisfied the Court of the expenditure outlined by them 

during the relevant prospecting licences.  That expenditure meets the 

minimum required expenditure in respect of both tenements up to and 

including 11 December 2005. 

33  With respect to the evidence of the Plaintiff, I cannot be satisfied on 

the photographic evidence or the assertions by the Plaintiff and his 

witness that their observations are reliable in respect of the whole of the 

mining operation and in the circumstances I have concluded that the 

plaints for forfeiture should fail. 

The Order 

34  Having found that the expenditure has been complied with pursuant 

to s 96(2A) of the Act, I therefore order that both plaints, namely, 2/056 

and 3/056, be dismissed. 


