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CALDER M 

WARDEN'S REPORT AND RECOMMENDATION TO MINISTER - 
APPLICATION FOR RESTORATION OF FORFEITED MINING 

LEASE - S 97A 

THE PROCEEDINGS 

1  On 20 August 2004 former mining lease 8/27(“M08/27”) was 
forfeited pursuant to s 97 of the Mining Act 1978 (WA) ("the Act") for 
non-payment of a penalty imposed for late payment of rent for the 
expenditure year ending 1 April 2005.  The rent was payable within 
one month of 1 April 2004.  On 6 June 2004 a notice of intention to forfeit 
for non-payment of the rent was sent to Arnold James Ramirez 
("Ramirez") care of Western Tenement Services, the nominated agent for 
Ramirez who was the registered tenement holder.  The notice required 
payment of the rent arrears on or before 5 July 2004 and threatened 
forfeiture if payment was not received by then. 

2  The outstanding rent was paid in full on 22 June 2004.  On 21 July 
2004 another letter was sent by DOIR to Ramirez care of Western 
Tenement Services.  The letter acknowledged that the outstanding rent 
had been paid.  The letter advised Ramirez that the Minister had 
determined that a late payment penalty of $367 be imposed on the 
tenement holder.  The letter further advised that the penalty was to be paid 
within 30 days from the date of the letter or the tenement would be 
forfeited pursuant to subs 97(6) of the Act.  I find that neither the letter of 
21 July 2004 nor its contents were brought to the attention of Ramirez 
before the expiry of 30 days from 21 July 2004 and the penalty was not 
paid within that specified period.  The tenement was therefore forfeited 
pursuant to s97.  The circumstances that led to the non-payment of the 
penalty are as follows. 

3  Until approximately September 2005 the registered address at DOIR 
of Ramirez in respect of M8/27 was care of Western Tenement Services.  
In September 2005 the registered address for Ramirez for that tenement 
was changed to the address of Mr George Lee, a tenement consultant 
trading as Advanced Tenement Services.  From May 2002 Mr Lee was 
engaged as a tenement consultant for Fletcher Nominees, a co-applicant 
before me for restoration, concerning the interest of Fletcher Nominees in 
tenements that included M8/27.  Until September 2005 all notices issued 
by DOIR concerning M8/27 were sent by DOIR to Western Tenement 
Services and there was in place an agreement between Lee and Western 
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Tenement Services whereby such notices were to be forwarded to Lee by 
Western Tenement Services.   

4  An important reason for that arrangement was that, pursuant to an 
agreement (“the 1999 agreement”) entered into in March 1999 between 
Ramirez as vendor of M 8/27, SGMC Pty Ltd and Fletcher Nominees Pty 
Ltd as joint purchasers of M8/27, responsibility for ensuring that M8/27 
remained in good standing fell upon Fletcher Nominees.  There were a 
number of occasions where the arrangement between Mr Lee and Western 
Tenement Services was not carried out and Western Tenement Services 
did not forward documents to Mr Lee promptly or at all.  Because 
Fletcher Nominees had undertaken to ensure that the tenement remained 
in good standing, Mr Lee had, as agent for Fletcher Nominees, in respect 
of a number of tenements, including M8/27, arranged for payments of 
annual rental and shire rates, made applications for exemption, completed 
and lodged Form 5's and been involved in Supreme Court proceedings 
which had arisen out of the 1999 agreement which was for the sale of, 
inter alia, M8/27.  He had attended to many other matters in connection 
with M8/27. 

5  The full purchase price for the tenements the subject of the 1999 
agreement has been paid but there has been no transfer or purported 
transfer of M8/27 pursuant to that agreement. 

6  Mr Lee became aware in June 2004 that the rent the subject of the 
intended forfeiture notice had not been paid.  He was informed by an 
officer of Western Tenement Services that no notice of intention to forfeit 
had been received at the time of his communication with that officer and 
was told by that officer of Western Tenement Services that if any notice 
for forfeiture was received, it would be forwarded to Mr Lee.  The notice 
that there would be forfeiture of M8/27 if the outstanding rent was not 
paid was duly received by Mr Lee and he caused payment of the 
outstanding rent to be made within the time allowed in the forfeiture 
notice. 

7  In July 2004 the notice of imposition of a penalty for late payment of 
rent advising that the tenement would be forfeited  if the penalty was not 
paid by the date specifies was sent by DOIR to Western Tenement 
Services.  That penalty notice was not forwarded to Mr Lee and Mr Lee 
did not become aware that it had been issued until nearly two years later, 
at the end of March 2006, when a senior officer from DOIR notified him 
of the issuing of the penalty notice to Ramirez at care of Western 
Tenement Services, of the non-payment of the penalty that had been 
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imposed for the late payment of rent and of the forfeiture of the tenement 
M8/27 pursuant to the provisions of subs 97(6) of the Act. 

8  I have not been made aware why Mr Lee, a very experienced 
tenement consultant, having become aware that the rental for M8/27 had 
been paid late, did not make inquiry with either Western Tenement 
Services or DOIR, or both, as to whether or not a penalty notice had 
issued.  Whatever the reason for his failing to take such action, however, I 
am satisfied that he was unaware until informed of the facts by the DOIR 
officer that a penalty notice had issued, that the penalty had not been paid 
as required and that the tenement had been forfeited by the operation of 
subs 97(6).  Ramirez, Fletcher Nominees and Fletcher, I find, similarly 
had no knowledge of such facts. 

9  What happened after the statutory forfeiture of M8/27 on 20 August 
2004 is most unusual.  An application for exemption had been lodged in 
May 2004 and in January 2005 when Mr Lee spoke to an officer of DOIR 
concerning the application he was not informed that there had been any 
forfeiture of the tenement and that officer discussed the exemption 
application with Mr Lee as if the tenement was not forfeited.  In early 
2005 a rental notice for the tenement year ending 1 April 2006 was 
created by DOIR and sent to Mr Lee as tenement consultant in respect of 
M8/27.  In April 2005 I heard an application made on behalf of Ramirez 
for an extension of time to lodge an exemption application in respect of, 
inter alia, M8/27. In July 2005 I delivered a written decision in which I 
allowed an extension of the period of time within which to lodge the 
exemption application.   

10  As a consequence of my decision to extend the period of time within 
which to lodge the exemption application, on 18 August 2005, an 
application for exemption was lodged for M8/27 for the expenditure year 
ending 1 April 2004 and the application was accepted by DOIR.  It 
appears that that exemption application was dealt with by DOIR as if the 
tenement were still a live tenement up until approximately the end of 
March 2006 when (I assume) it was realised by officers of the Department 
that there had been a forfeiture in August 2004.  An application for 
exemption for the tenement for the year ended 1 April 2005 was also 
accepted for lodgement by the Department in September 2005.  In March 
2006 DOIR notified Ramirez of the pending expiry of M8/27 on 1 April 
2006 and noted that any application for renewal of the tenement had to be 
received by that date.  Such an application was subsequently lodged and 
accepted by the Department in March 2006.  It was not until 31 March 
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2006 that the forfeiture of the tenement as from midnight 20 August 2004 
was entered in the tenement register. 

11  In late 2001 the parties to the 1999 agreement fell into dispute and a 
notice of dissolution of partnership was served.  Supreme Court 
proceedings were commenced in 2002.  Those proceedings continued in 
the Supreme Court until they were settled and a deed of agreement was 
entered into between the parties to the proceedings, namely, Fletcher 
Nominees, Fletcher, SGMC Pty Ltd and Mr Strother who was a guarantor 
in connection with the 1999 agreement.  During the whole of that time all 
of the parties, I understand, had engaged and instructed solicitors. 

12  As I have previously mentioned, Fletcher Nominees, pursuant to the 
1999 agreement, have made payments of all costs and expenses that were 
necessary during the relevant period.  In addition, Fletcher Nominees paid 
in excess of $514,000 towards the purchase price of the tenements 
pursuant to the 1999 agreement and the balance of approximately $48,800 
was paid by SGMC Pty Ltd and/or Strother. 

CONCLUSIONS 

13  In my opinion this is a case where "… the existence of … special 
circumstances" as contemplated by Warden Reynolds SM in BRGM 
Nominees Pty Ltd v Hake & Ors (Kalgoorlie, 26 October 1988) has been 
established by the evidence.  While more care should have been taken by 
those whose responsibility it was to ensure that M8/27 remained in good 
standing and that forfeiture did not occur, it could not be said that 
non-payment of the penalty that resulted in forfeiture arose from 
circumstances of a gross lack of care.  The bona fides of Fletcher and 
Fletcher Nominees to preserve the tenement and its interests in the 
tenement by compliance with its statutory obligations has been 
established.  The system that was in place, insofar as it constituted an 
informal arrangement between Mr Lee and Western Tenement Services 
was not one where the tenement holder or its agents have exhibited a 
general lack of concern for their obligations, to ensure compliance with 
the statutory requirements.  I consider that, as in the matter of Karrilea 
Holdings Pty Ltd [2007] WAMW 7, this is a case where the Applicants 
should not suffer the significant detriment of the loss of the tenement 
because of the failure on the part of the tenement consultants to ensure 
that the penalty that had been imposed was not paid. 

14  It is also a matter of importance to the outcome of this restoration 
application that there is no objection to the granting of the application.  
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Although there is a subsequent application for the grant of a tenement 
over the same ground, the applicant is Fletcher Nominees which, of 
course, is an applicant in the restoration application. 

RECOMMENDATION 

15  For the above reasons I recommend that the Minister grant the 
application for restoration. 


