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CALDER M 

REPORT OF WARDEN TO MINISTER:  APPLICATIONS FOR 
ML's 45/1142, 46/449, 46/451, 46/452, 46/454:   

MINING ACT, SECTION 75 

THE PROCEEDINGS 

1  FMG Chichester Pty Ltd (the "Applicant") has applied for the grant 
of mining leases 45/1142, 46/449, 46/451, 46/452 and 46/454 ("the 
MLA's").  All of the ground applied for is within the boundaries of 
exploration licence 45/2498 which is held by the Applicant.  Georgina 
Hope Rinehart and Hancock Prospecting Pty Ltd (“the Objectors") 
objected to the grant of the tenements.  The Objectors own and operate 
Mulga Downs Station ("Mulga Downs") on two pastoral leases.  The 
Objectors are the registered joint proprietors of the pastoral leases and 
have been since 1996.  The grounds of objection, as amended on 26 June 
2006, are the same for each MLA.  The grounds of objection consist of an 
adoption of the Objectors' particulars dated 2 June 2006.   

2  The objections all expressly require of the Warden that:  "if the 
Application is recommended for grant, recommend that the tenement be 
granted subject to conditions substantially in the form contained in 
Exhibit 10(B11)".  Exhibit 10 (B11) contains the Objectors’ “Proposed 
Pastoral Conditions”.  They are set out in some detail at paras 111-129 of 
these reasons.  By an amendment of the objections a requirement of the 
Warden that was contained in the original objections namely, the 
requirement that the Warden "… recommend refusal of the Application" 
was deleted.  That is consistent with a statement made by counsel for the 
Objectors in the course of the hearing of the applications on 19 and 
20 June 2006 to the effect that the Objectors no longer objected to the 
grant of the MLA's per se, but submitted strongly that there should be no 
grant without the inclusion of the objectors’ proposed Pastoral Conditions 
as conditions upon grant. 

3  The Objectors' particulars dated 2 June 2006 consist of some 
50 paragraphs with annexed plans.  They set out particulars of Mulga 
Downs Station in terms of its size, location, natural landscape features, the 
proposed surrender of approximately 42,000 hectares of land now 
contained within the pastoral leases for purposes of the Fortescue Marsh 
Conservation Reserve (‘CALM conservation area”), present and proposed 
cattle production, and station improvements.  A summary of the 
Applicant's Pilbara iron ore project known as the Cloud Break Project is 
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included.  There is reference to other granted tenements and tenement 
applications on Mulga Downs Station and there is a description of alleged 
impacts, past, present and future, associated with the Applicant's past and 
proposed mining activities in connection with the Applicant’s Cloud 
Break project on Mulga Downs.  There is reference to potential impact on 
the CALM conservation area.   

4  It is alleged that the Applicant has inadequately consulted with the 
Objectors in relation to past, present and proposed future activities 
associated with the Applicant's project.  It is said that the Applicant has 
breached the "Code of Conduct for Mineral Exploration on Pastoral 
Leases" published jointly by the Chamber of Minerals and Energy, the 
Association of Mining and Exploration Companies and the Pastoralists 
and Graziers Association of WA.  The alleged breaches are particularised.  
In summary, they relate to failure to nominate a company contact for 
liaison with the Objectors, failure to obtain the Objectors' consent to or to 
report or repair numerous fence cuttings, inadequate notice of blasting 
activities, not liaising concerning the establishment of a camp site, use of 
station roads and storage/removal of sample bags.   

5  Additionally, it is said that breaches have occurred in relation to the 
upgrading of the airstrip at Moojarri Well and by the Applicant’s failure 
to erect temporary gates or fencing at fence cuttings.  It is said that the 
failure of the Applicant to properly consult with the Objectors or to 
provide sufficient details of prior significant activities that have occurred 
in connection with other mining tenements already held by the Applicant 
over Mulga Downs land, coupled with the large scale of the Applicant's 
activities which has become more evident in recent times has meant that 
the Objectors have now decided to lodge objections, whereas, previously, 
applications by FMG Chichester for tenements on Mulga Downs have 
been granted  without objection by Rinehart or Hancock. 

6  Finally, in the particulars (par 50) it is said: 

"If the Objected MLA's are granted, they should be subject to 
appropriate conditions to: 

(a) reduce the impact upon the Objectors' pastoral operations 
to a level acceptable to the Objectors and to enable mining 
activities and pastoral operations to co-exist; 

(b) ensure adequate prior notification and written details of 
activities to, and consultation with, the Objectors; 
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(c) protect the integrity of the land as pastoral land for the 
Objectors; and 

(d) indemnify the Objectors as a co-occupant with the Applicant 
from the risk of any adverse impact of the Applicant's 
activities upon the land, including the CALM Conservation 
Reserve." 

7  The Applicant opposes the Pastoral Conditions, as such, being 
included as conditions upon grant of any of the MLA's. 

THE HEARING BEFORE WARDEN CAMPIONE 

8  On 8 December 2005 the Applicant, through counsel, appeared 
before Warden Campione in Marble Bar in connection with the MLA's.  
Also before the Warden Mr Stoney appeared on behalf of Petrovo Pty Ltd, 
an Objector to the MLA's.  Petrovo, I understand, is a pastoral 
leaseholder.  It owns and operates Hillside Station which is, in part, 
immediately to the east of and, in part, to the north of Mulga Downs.  
Most of MLA's 46/449, 46/451 and 46/454 are on Hillside and straddle 
the boundary between Mulga Downs and Hillside.  Very small portions of 
both MLA 45/1142 and MLA 46/452 cross the boundary of Mulga Downs 
and are on Hillside.  Petrovo had objected not only to those MLA's but to 
other MLA's that were wholly on Hillside and did not extend into Mulga 
Downs.   

9  It is my understanding that at the time when Warden Campione 
commenced the hearing on 8 December 2005 at Marble Bar she had not 
been made aware of the objections by Georgina Rinehart and Hancock 
Prospecting to MLA's 45/1142, 46/449, 46/451, 46/452 and 46/454.  I am 
satisfied that Rinehart and Hancock Prospecting were not aware that the 
MLA's had been listed for hearing before Warden Campione and nor were 
any of their legal representatives.  I am also satisfied that counsel for 
FMG, who is also counsel for FMG now before me, was unaware at the 
time of the hearing that there were objections by Rinehart and Hancock 
Prospecting that should have been considered  before her Honour. 

10  The transcript of the proceedings before her Honour reveals that it 
was submitted on behalf of FMG that the objections by Petrovo were 
misconceived in that nothing was raised by them which generated any 
matter that could properly be considered by the Warden in determining 
whether or not the MLA's should be recommended for grant.  Her Honour 
heard submissions on behalf of FMG and on behalf of Petrovo.  
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Mr Stoney tendered some written submissions on behalf of Petrovo 
together with a number of exhibits that consisted of photographs, 
correspondence with FMG and maps.  There is also an extract from the 
Cloud Break iron ore project Public Environmental Review (“PER”).  
Her Honour reserved her decision in relation to the material and 
submissions that had been put to her by FMG and Petrovo. 

11  Subsequent to the Warden reserving her decision and before she had 
published any decision arising from what had taken place before her, and 
without Warden Campione being made aware of it, the MLA’s were again 
listed to be heard on 19 June 2006 at Karratha but before me and not her 
Honour.  That was for no reason other than that I happened to be the 
Warden who was sitting at Karratha on that date.  Before me for that 
hearing of the MLA’s were the Rinehart and Hancock Prospecting 
objections.  None of the Petrovo objections were placed before me.  I was 
unaware at the commencement of the hearing of the existence of the 
Petrovo objections or of the proceedings that had taken place before 
Warden Campione.  I am satisfied that the Objectors (Rinehart and 
Hancock Prospecting) and their legal advisers, including counsel, 
Mr Stevenson, before me, were unaware of the Petrovo objections or of 
the earlier proceeding before her Honour.  I am satisfied that counsel for 
FMG, inadvertently, did not make the connection between the MLA's and 
the Petrovo objections.  After hearing evidence for two days and having 
adjourned the matter for written submissions I became aware on the 
following day, after, I made enquiries upon recollecting what one of the 
witnesses had briefly mentioned in evidence before me, of the 
proceedings before Warden Campione.  I instructed the Warden's Court 
Officer to inform counsel for the Applicant and counsel for the Objectors 
of that matter.  I also discussed the matter briefly with Warden Campione.  
As at that date Warden Campione's reserved decision had not been 
delivered. 

12  After the MLA’s had been re-listed before me on several occasions, 
and having heard submissions from the Applicant and from the Objectors, 
I decided that I would continue to hear and make my report and 
recommendation to the Minister in respect of all of the MLA’s while 
acknowledging that there were arguable jurisdictional issues that would 
not be directly addressed. By that time an agreement had been reached 
between Petrovo and FMG, as a consequence of which Petrovo had been 
granted leave by Warden Campione to withdraw the Petrovo objections.   

13  The Objectors   made application to me to have admitted as evidence 
in the hearing before me the transcript of the hearing before 
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Warden Campione on 8 December, together with submissions, 
photographs and other documents that had been tendered at that hearing.  I 
ruled that, given the extraordinary manner in which the hearing of the 
applications for grant of the MLA's had come before separate Wardens, it 
was appropriate that I allow that material to form part of the evidence at 
the hearing before me.  I considered that in the circumstances it was 
proper that such material be ultimately forwarded by me to the Minister 
with my report and recommendation for the purpose of his final 
determination of the MLA's. 

14  In the circumstances, I do not intend to make any further comment 
about the material that was before her Honour or about the nature of the 
proceedings that took place.  I proceed on the basis, however, that it is the 
view of Warden Campione (which she has conveyed to me) that it is not 
appropriate for her to publish a decision in respect of the proceeding 
before her or to give any further consideration to the MLA's.  I have 
informed her Honour of my intention to proceed to recommendation to the 
Minister in connection with the MLA's. 

PARTICULARS 

Objectors Particulars 

15  I have previously referred in general terms to the particulars provided 
by the Objectors dated 2 June 2006 which were adopted in the amended 
objection.  Much of the factual detail contained in the particulars was not 
challenged in evidence and I proceed upon the basis that the following 
particulars are an accurate representation of material facts. 

16  Mulga Downs Station occupies an area of land that is approximately 
150 kilometres from east to west and approximately 60 kilometres from 
north to south - in total 364,500 hectares.  It is roughly divided into three 
parts by Great Northern Highway and, to the east of the highway, the BHP 
Billiton railway, both of which run generally in a north-south direction.  A 
large proportion of the station is located in the Fortescue River Valley.  
Flooding in the valley is a significant source of natural water which is of 
considerable importance to the natural flora and fauna of the area and of 
considerable importance to the pastoralists.  When the pastoral leases are 
renewed in 2015, the Objectors will surrender 42,000 hectares (the CALM 
conservation area) which will remove the area known as the Fortescue 
Marsh and some surrounding land from the land the subject of the pastoral 
leases.  At present five to five and a half thousand branded head and 
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approximately 1500 feral cattle are run on the station.  It is the hope of the 
Objectors to increase the herd over the next three years to approximately 
six and a half to seven thousand branded cattle.  The Pastoral Land Board 
in January 2003 assessed the potential cattle-carrying capacity of the 
station (less an area of 8500 acres which it has acquired since then) at 
6960 head. 

17  Improvements on the property include many working bores, fencing, 
an airstrip, a homestead and associated buildings. 

18  In 2005 the Objectors formed the view that the Cloud Break mine 
had emerged as the hub of the Applicant's iron ore project in the area.  
That project was assessed under the Environmental Protection Act and 
approved with conditions in April 2006.  The management of potential 
impacts of mining was deferred in the PER process.  The Cloud Break 
PER and the conditions of approval did not expressly address the impact 
of the Applicant's mining activities on pastoral operations on Mulga 
Downs.  The management of impacts on those pastoral operations was not 
expressly addressed.   

19  In the statement that the proposed project may be implemented that 
was published on 24 April 2006 by the Minister for the Environment 
(exhibit 3-A9), at condition 2, it is said that the Applicant is to implement 
the environmental management commitments documented in schedule 2 
of the statement.  At condition 5 the Applicant is required to prepare an 
audit program and submit compliance reports to the Department of 
Environment which address the status of implementation of the project as 
defined in schedule 1, evidence of compliance with the conditions and 
commitments and the performance of the environmental management plan 
and program.  It is required that the CEO of the Department of 
Environment should directly receive the compliance documentation.  The 
Applicant is also required to submit a performance review report every 
five years.  The report, in general terms, is directed only at environmental 
matters. 

20  The Minister's statement of approval requires the preparation of and 
compliance with management plans expressly in respect of fauna, flora, 
the Fortescue Marsh, groundwater and surface water.  It also includes 
requirements in respect of the de-commissioning and final rehabilitation 
of the project areas in accordance with specified documents.  Schedule 2 
of the Minister's statement sets out in some detail the environmental 
management commitments which the Applicant is obliged to implement.  
There is no specific reference to a pastoral interests management plan.  
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The schedule lists management plan objectives and actions which include 
only an indirect reference to pastoralists in relation to quality of surface 
water and groundwater in that it said that an objective is to ensure that 
existing and potential uses are protected but the specified action in respect 
of that topic makes no mention of pastoral uses or other pastoral interests.  
In connection with the management plan topic of "Stakeholder 
Consultation Strategy" there is a stated objective of ensuring continuation 
of consultation with stakeholders and ensuring the outcomes are 
incorporated into the management of the proposal.   

21  Actions required under the statement, however, make reference only 
to "relevant stakeholders", including but not limited to community groups, 
Aboriginal groups, environmental groups, local government and 
government agencies.  What the Objectors submit in that regard is that 
they have no knowledge of what, if any, impacts on pastoral operations 
the management plans may address and, therefore, have no knowledge of 
the effectiveness of any mitigation measures that the Applicant may have 
plans to implement.   

22  The proposed uses for the MLA's include construction of a railway 
between Cloud Break and Christmas Creek mines together with associated 
infrastructure which includes a train-loader.  A village to house people 
working on the project is to be built during the construction phase of the 
project together with a permanent village to house those workers in the 
course of mining operations when mining commences.  There are access 
roads to be constructed between the mine and various other items of 
infrastructure.  An aerodrome is to be constructed on Hillside that will be 
used in connection with activities on the MLA's on other tenements.  Not 
all proposed activities were assessed in the Cloud Break PER.  The 
train-loader and the permanent village are two such items.  The proposed 
numbers of personnel on site has increased from the 400 referred to in the 
PER.  The 12-year indicated duration of the Cloud Break mine referred to 
in the PER has now extended to at least 25 years.  

23  The Objectors say that the impact of the grant of the MLA's must be 
assessed in the context of the activities of the whole project and of the 
impacts flowing to the Objectors in respect of their pastoral operations 
from the whole project, including the stage B railway which crosses the 
north-east corner of Mulga Downs. 

24  As to the impacts on the pastoral operations, it is said that in the past 
an exploration camp was established near Moojarri Well and the proposed 
permanent village from the Cloud Break mining pit is close to the eastern 
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boundary of Mulga Downs.  It is said that there has been an extension of 
the pre-existing airstrip at Moojarri Well, clearing of gridlines over about 
8000 hectares between Moojarri Well and Mulga Bore, the establishment 
of several unfenced drill sample bag storage areas, the construction of a 
mineral testing facility east of Goanna Creek and trial blasting several 
times on Mulga Downs in November 2005. 

25  The Objectors say that drill sample bags are a hazard to cattle, that 
there has been damage to station fences on Mulga Downs, that there has 
been a significant deterioration caused by the use of vehicles by or on 
behalf of the Applicant on station roads and tracks, that there will be 
degradation of stockfeed and stock water supply (both as to quantity and 
quality), that there will be exclusion of stock from several areas, that there 
will be reduced pastoral access, increased vehicle stock strike all resulting 
in reduced stock-carrying capacity. 

26  In their particulars the Objectors say that the Applicant has failed to 
provide detailed information about its activities when requested and that, 
as a result, the Objectors have been unable to assess potential impacts or 
to propose or plan measures to mitigate such impacts.  As to alleged 
breaches of the Code of Conduct for Mineral Exploration on Pastoral 
Leases, it is said that the Applicant has failed to nominate a company 
contact to liaise with the pastoralists before activities are commenced, has 
failed to obtain consent of the Objectors to numerous fence cuttings, has 
failed to report or repair most of the cuttings, has failed to give adequate 
notice of blasting operations, has failed to liaise concerning the area, 
duration and nature of exploration activities or the establishment of a 
camp site, has failed to liaise concerning access to the station and 
extensive use of station roads, has upgraded the airstrip at Moojarri Well 
without reference to the Objectors, failed to erect temporary gates or 
fencing at fence cuttings and failed to liaise concerning storage of large 
quantities of sample bags. 

Applicant's Particulars 

27  The Applicant provided three sets of particulars, all in response to 
specific requests from the Objectors.  Together, the particulars set out the 
following matters.  It is conceded that since the publication of the Cloud 
Break PER the Applicant has changed the proposal that was the subject of 
the Minister's Statement of April 2006.  It is said that the train-loader 
which is now to be introduced for the Cloud Break mine will be assessed 
as a variation to the stage B PER approved in Ministerial Statement 
number 707.  It is said that the introduction of the train-loader to the 
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Cloud Break mine will not change the nature of the environmental impact 
that has been assessed.  It is said that the transport of ore from the Cloud 
Break mine to the Christmas Creek mine is a part of the stage B 
assessment and that the environmental impact assessed already will not 
alter as a result of that change. 

28  It appears to be conceded that the Cloud Break PER made no 
reference to the construction of a pipeline for the transport of water 
obtained from the de-watering of Cloud Break from Cloud Break to 
Christmas Creek and it was not in the stage B PER.  It is said, however, 
that such water transportation will occur only after year 7 of operation of 
the Cloud Break mine which is when beneficiation will begin.  The 
pipeline will follow an approved transport corridor where possible and it 
is said that, therefore, environmental disturbance will have already been 
the subject of assessment. 

29  As to the uses that the Applicant proposes for the MLA's, it is said 
that there will be no extractive mining on any of them, that railways will 
be constructed by licence pursuant to the relevant State Agreement and 
will therefore not be constructed on the ground applied for.  The 
Applicant says that the train-loader will be constructed on MLA 46/452 
and that it will be connected by a conveyor to a process plant that will not 
be constructed on any of the MLA's.  The Applicant says that the 
construction and mine camp will be built on MLA 46/451, that there will 
be a maximum of 700 personnel living there during construction and a 
maximum of 500 during mining operations.  The temporary existing camp 
is on MLA 45/1142.  That is intended for use only by exploration 
personnel, some project staff and some contractors engaged for the 
construction of the camp on 46/451.  There is to be an access road from 
the Cloud Break mine to the aerodrome and to the camp which will cross 
MLA's 46/451, 46/452 and 46/454.  The road will be 10 metres wide, 
consisting of two three and a half metre wide sealed lanes and two one 
and a half metre wide un-sealed shoulders.  There will be no waste dump 
on any of the ground applied for.  The aerodrome will be built on 
miscellaneous licence L46/46 which is located in part on MLA's 46/449 
and 46/451. 

30  Concerning activities on other mining leases or other pending mining 
lease applications, the Applicant says that the proposed construction and 
development timetable for mining pits and infrastructure is from 
September 2006 to March 2008.  It is said that the size of the workforce 
during construction and development will peak at 600 between March and 
October 2007 for infrastructure.  The Applicant says that likely 



[2007] WAMW 14 
CALDER M 

2007WAMW14.doc   (<CES>) Page 12 

commencement dates and duration of mining operations on existing 
tenements are that removal of overburden should begin in September 
2006, mining of ore should begin in September 2007 and continue for at 
least 25 years. 

31  The Applicant says that it has no currently envisaged fencing and 
security structure proposals.  In connection with the installation by the 
Applicant of water bores, the Applicant says that it is estimated there will 
be between three and six bores installed during the project construction 
stage on MLA's 45/1142, 46/449 and 46/452 and on either 46/451 or 
46/454.  It is estimated that 200,000 kilolitres of water will be drawn over 
the 19-month construction period, although that quantity is still being 
assessed.   

32  During the mining phase, the Applicant says, the number of bores 
and the quantity of water required is still being assessed, although there is 
a possibility that no water will be drawn from any of the MLA's and that, 
in any event, it is unlikely that the mining phase will require more bores 
or a greater quantity of water than the construction phase.  The Applicant 
says there will be no pits constructed on any of the MLA's and therefore 
there will be no water produced from de-watering of pits. 

33  The Applicant proposes to construct a road that runs generally 
east-west between Great Northern Highway and the Cloud Break mine.  
The length of the road is about 70 kilometres with a maximum width of 
20 metres.  None of it is on any of the MLA's.  The Applicant says that 
the road will be used for access for exploration and will also be the main 
access road to Cloud Break mine from Port Hedland during construction 
and during mining of both Cloud Break and Christmas Creek mines.  It is 
said that, if necessary, it will be used for the transport of iron ore samples 
to customers.  It will be used by various types of trucks and light vehicles.  
The Applicant denies that the road will be used as a general haul road for 
iron ore. 

34  The Applicant was asked to give particulars to the Objectors of any 
consultation that the Applicant had with the Objectors concerning the 
selection by the Applicant of the proposed road from Cloud Break mine to 
Great Northern Highway.  By way of response the Applicant referred to a 
letter sent by the Applicant to Hancock Prospecting in November 2005 in 
which concern is expressed by the Applicant about its inability to obtain 
from the Objectors a clear direction as to which of the Objectors' officers 
the Applicant should be dealing with and requesting that Hancock 
Prospecting nominate such a contact person.  The letter also contains 
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some very limited information concerning the location of the route, what 
the road would be used for and what are said to be some potential benefits 
for the Objectors from its construction.  The letter also invites comments 
from the Objectors concerning the road.  A meeting between the parties is 
requested in the letter.  Attached to the letter is a map showing the 
proposed route. 

35  In the same response to the Objectors' request for further particulars 
the Applicant, in respect to an issue raised in the request concerning items 
of infrastructure connected with changes to the project that were not 
previously identified and assessed in the approval process, the Applicant, 
in connection with train unloading facilities, heavy haul roads and truck 
traffic associated with transporting ore from Christmas Creek to Cloud 
Break, says that transport of ore from Christmas Creek is part of the 
stage B assessment and that environmental impacts of the transport will 
not change as a result of the project changes to stage B and Cloud Break.  
The Applicant also said that, although the rail connection and 
train-loading facilities necessary to enable high-grade ore to be 
transported from Cloud Break to Port Hedland had not been considered in 
the Cloud Break PER, nevertheless those facilities will be constructed 
within the proposed rail corridor which was itself considered in the PER 
and that FMG believes that, even though specific information relating to 
the location of the rail load-out will be determined later in the mine's 
planning process, the information presented in the PER is sufficient to 
assess the environmental impact of the train-loading facilities. 

THE EVIDENCE 

Evidence for the Applicant 

36  Mr Damon Edwards, a geologist employed by FMG, gave evidence 
concerning proposed uses of the ground applied for in the MLA's.  He 
said that all of the ground applied for is within exploration 
licence 45/2498 held by FMG and that the existing camp site on the 
ground the subject of MLA 46/451 was constructed as part of exploration 
activities conducted on that exploration licence.  He agreed that the 
Applicant's plans concerning infrastructure and mining on all of the 
projects that constitute the Cloud Break Project are evolving and that 
some aspects of the project had changed significantly in the 12 to 
15 months prior to June 2006 when he gave his evidence.  He said that the 
evolution had happened at a rapid pace.  
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37  Mr Edwards said that for 12 months the Applicant had been 
endeavouring to arrange a meeting or meetings with representatives of the 
Objectors but had failed to achieve any result in that regard.  He said that 
in June 2006 the Applicant had appointed a dedicated person to liaise with 
the pastoral lessees.  He is aware of the concerns of the Objectors arising 
from their pastoral interests and in connection with potential degradation 
of station roads.  Mr Edwards said that he was familiar with the Code of 
Conduct for Mineral Exploration on Pastoral Leases and agreed that the 
Applicant should comply with that code.  He did not accept that in the 
past there had not been compliance by the Applicant.  Mr Edwards agreed 
that there had been changes to the project that had not been dealt with in 
the Cloud Break PER.  He identified pit outlines, waste dump locations, 
location of the train-loader  that is now out of MLA 46/452 ground and 
into a lease that has already been granted and a change in the location of 
the railway line. 

38  Mr Edwards said that the proposed road between Cloud Break and 
Great Northern Highway was not intended to be an iron ore haul road, 
although it may be used to transport some iron ore samples. 

39  In respect of communications between the applicant and the 
Objectors concerning  the Mulga Downs pastoral operations, Mr Edwards 
said that it was his understanding that communications had broken down 
and that the Applicant's field staff had been informed by the Objectors' 
personnel who were working on Mulga Downs that they were instructed 
by the Objectors to not communicate with the Applicant's staff in respect 
of actual or proposed activities connected with the project. 

40  Mr Edwards said that as at 19 June 2006 the proposed State 
Agreement in connection with the Cloud Break Project had not been 
ratified, although he expected that it would be in the near future.  He said 
that in any event if there was no ratified agreement, then the Applicant 
would proceed by lodgement with DOIR of a notice of intention as the 
holder of the tenements that make up the project. 

41  Mr Edwards said that it was the intention of the Applicant that, 
during the initial construction phase, the transport route for personnel and 
equipment would be from Newman along the Marble Bar Road and then 
entering the project tenements from the east.  He said that that road was 
currently being used to access the project area.  That route runs through 
Hillside Station. 
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42  Concerning the proposed Pastoral Conditions, Mr Edwards said that 
he had only been shown them three days before he gave his evidence and 
that he needed an opportunity to consult several people before he could 
properly comment about them. 

43  Mr Ray Valentin, an employee of the Applicant, has responsibility 
for project accommodation.  He will be responsible for arranging design, 
procurement, contracts and management.  He said the existing camp can 
accommodate about 100 people but the proposed camp will be required to 
accommodate, at peak, over 500 personnel.  It is his expectation that the 
existing camp would not remain beyond the end of 2007 but that up till 
then it would be used by construction personnel engaged in building the 
new camp and by personnel engaged in pre-stripping operations.  At the 
time of giving his evidence the Applicant was in the stage of final 
negotiations with two selected tenderers to build the camp at a cost of 
around $25,000,000.  He described the camp as being "… basically a 
small town".  He produced a construction schedule, anticipating 
commencement in August 2006. 

44  Mr Valentin said that he had had very limited consultation or 
discussion with any or the Objectors' personnel.  He had found it very 
difficult to make relevant contact and expressed the opinion that there was 
a reluctance on the part of the Objectors to meet with him to discuss the 
Applicant's proposals concerning the campsite.  The new camp is to be 
built on Hillside and not on Mulga Downs.  He agreed, however, that 
personnel would be driving vehicles from the and onto Mulga Downs for 
the purpose of accessing Cloud Break mine and associated plant and 
infrastructure.   

45  Ms Dianne Dowdell is an environmental scientist who commenced 
employment with the Applicant in mid-2005.  It is her role to facilitate the 
environmental programs of the Applicant.  She is well qualified and 
experienced in that regard.  She was involved in the preparation of the 
Cloud Break PER, although its preparation had commenced before she 
began to work for the Applicant.  She said that the Applicant had made 
progress towards preparation of the more generic management plans that 
were required of it by the Minister's Statement of Approval.  She said the 
more specific management plans such as surface water management were 
being considered by consultants and that those plans were all at different 
stages of development. 

46  The witness said that the Applicant had produced full vegetation 
mapping of the ground the subject of all the MLA's except 46/449 which 
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is predominantly spinifex with some variations of acacia.  She said that it 
was recognised by the Applicant that the mulga vegetation was very 
dependent on sheet-water flow and that appropriate studies had been 
undertaken to ensure the re-establishment of such flows.  Levee banks had 
been determined as being one appropriate means of redistribution of sheet 
water, however, no such levees were proposed on any of the ground the 
subject of the MLA's.  That, she said, was because there was no 
sheet-water flow on those areas. 

47  Ms Dowdell said that the Fortescue Marsh Wetland had never been a 
part of the Applicant's exploration program.  She said that she had 
endeavoured to consult with Mulga Downs' staff in respect of the PER 
once it had been released but had never been contacted by them.  She 
agreed that in such matters consultation is very important.  She was 
unaware whether the Applicant had provided the Objectors or Mulga 
Downs' staff with any information prior to the release to the public of the 
PER.  The witness said that when she saw the original objections, she 
believed from the way they were expressed that the main concern of the 
Objectors was the general environmental impact of activities that may be 
undertaken on the ground applied for. 

48  Ms Dowdell agreed that mining operations on Mulga Downs would 
have an impact on pastoral operations.  She agreed that some areas would 
be excluded from use for pastoral operations.  She agreed that there would 
be de-watering of mining pits which could result in a lowering of the 
water table.  She agreed that there would be exclusion areas and that it 
may be appropriate for a large level of fencing-off of such exclusion areas 
to be undertaken by the Applicant.  She said that no decisions had been 
made yet concerning fencing around either the accommodation campsite 
or the mining pits. 

49  In respect of the issue of the Applicant providing a copy of the PER 
to Mr Rieck, Mulga Downs' station manager, she said that she had sent a 
copy to him by mail on the first day of release to the public.  That had 
been sent to a post office box.  She said she had spoken to one of her 
colleagues, an exploration manager, who had told her that it was his 
understanding that Mr Rieck had been instructed by his employer that he 
was not to discuss the PER with anyone from FMG.  She had no contact 
with anyone from Mulga Downs.  She agreed that at the time there was no 
dedicated person within the Applicant's organisation whose task it was to 
liaise with Mulga Downs' personnel, however, there were officers of the 
Applicant who were endeavouring to make such contact.  She said that 
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she had never received any formal approach from the Objectors about 
issues that they have concerning the proposed operations of the Applicant. 

50  The witness said that at the time of her giving evidence the 
environmental plan was being prepared, with a completion deadline of 
1 August 2006 being set.  She said that management plans had been 
completed for weed control, fire control and dust control.  A draft waste 
management plan had been completed.  She said that most of the things 
that were required to be addressed by way of management plans had been 
addressed to varying degrees.  She thought there was a good possibility 
that all management plans would be completed by 1 August 2006.  Those 
plans would then need to be assessed by the Department, but no time for 
completion of assessment had been set. 

51  Ms Dowdell said that the stakeholder consultation strategy as 
required in the Minister's Statement of Approval had not been done as at 
the date of her giving evidence. 

52  Ms Dowdell said that she disagreed with the view expressed by 
Professor Goldney in his written statement of evidence (exhibit 7) for the 
Objectors to the effect that not enough information had been made 
available by the Applicant to the Environmental Protection Authority.  In 
respect of sheet water, she agreed that any road has the potential to 
interrupt sheet flow.  She said that where infrastructure is to be 
constructed it will be located where there are defined watercourses and 
that in such areas water flow is easier to manage.  She said that the 
primary issue raised by the EPA in respect of sheet-water flow was the 
potential impact on the mulga vegetation.  She agreed that there may be 
sheet flow in the location of the trial pit. 

53  Ms Dowdell was asked questions concerning the proposed Pastoral 
Conditions.  She had first received a copy of that document only a few 
days before giving evidence.  In relation to condition 4 concerning the 
giving of written notice to and consultation with the pastoral lessee about 
the various matters set out in pars 4(e) to (v), she expressed the view that 
the general intention behind the conditions was "acceptable".  She did not 
concede that written notice was necessarily appropriate.  She offered the 
opinion that a "highly prescriptive approach is never going to achieve 
good relationship outcomes".  She did agree, however, that it would be 
appropriate that written notice be given in respect of proposed 
conditions 4(a) and (b); those two items relate, respectively, to proposed 
activities outside the scope of activities that had been approved under a 
mining proposal submitted under the Mining Act or proposals submitted 
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under the State Agreement (provided the agreement has been ratified) and 
the referral of any proposal under the Environmental Protection Act, 
including variations to the environmental approval given in accordance 
with the statement by the Minister dated 24 April 2006.   

54  In broad terms the witness took the view that where any of the 
proposed Pastoral Conditions arose as a consequence of the application of 
legislation whereby conditional approval did or may contain conditions 
equivalent to proposed Pastoral Conditions, then any such duplication was 
unnecessary.  The witness said that she did not, in principle, agree to there 
being an agreement entered into between the pastoral lessee and FMG in 
respect of how FMG would operate on the pastoral lease.  She also said 
that in many instances there would be given by the relevant legislation the 
opportunity to the pastoral lessee to participate in approval processes. 

55  Ms Dowdell made the point in connection with questions concerning 
the degree of co-operative consultation that had taken place between the 
Applicant and the Objectors in connection with activities or proposed 
activities on Mulga Downs that, although the Applicant had not 
communicated directly with the pastoral lessees personnel or with the 
Objectors, there had also been occasions where information had been 
requested by the Applicant from the Objectors in respect of which there 
had been either a refusal to supply the information or no response. 

56  Concerning the fire management plan that is required by the 
Minister's Statement of Approval to be developed by the Applicant, the 
witness said that it was not the intention of the Applicant to consult with 
the Objectors about that matter because the Applicant's intention was to 
develop the plan in consultation with, and to the requirements of, CALM 
and FESA.  She said that if there was any fire caused by the Applicant's 
operations, then the Applicant would notify both of those authorities and 
then comply with instructions received therefrom.  The basic plan was 
that the Applicant would provide equipment and manpower to be made 
available to be used at the direction of CALM and FESA but that the 
Applicant would not, of itself, undertake to fight any such fires.  This is 
another area that the witness identified where the Applicant had tried 
unsuccessfully to consult with the pastoral manager Mr Rieck. 

Evidence for the Objectors 

57  Mr Kenneth Rieck, the resident manager of Mulga Downs Station, 
was called as a witness on behalf of the Objectors.  His substantive 
evidence was given in the form of a written statement dated 19 June 2006 
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which was tendered without objection by the Applicant (exhibit 9).  As 
part of Mr Rieck's evidence there was included a number of documents 
contained within the Objectors' volume B documents (exhibit 10), 
namely, photographs of the Fortescue Marsh and photographs of parts of 
Mulga Downs Station, all photographs having been taken by the witness 
in February and March 2006.  They all show seasonal flooding.  Mr Rieck 
produced maps prepared by CALM showing the CALM conservation area 
around Fortescue Marsh.  In his oral evidence Mr Rieck said that prior to 
November or December 2005 he had not had any communications from 
the Applicant concerning the Applicant's selection of the route of the 
70-kilometre road from Great Northern Highway to Cloud Break mine.  
He also said that he had never been provided with a copy of the completed 
fire management plan that FMG had prepared in accordance with the 
Minister's approval.   

58  In his cross-examination the witness agreed that in August, 
September and October 2005 he had had regular conversations with 
Mr Stewart Robinson, a representative of FMG, as to what was happening 
on the ground within Mulga Downs.  He said, however, that although he 
had spoken to Mr Robinson frequently, it was always to the effect that he 
was told that FMG may be about to do certain things but he was never 
told precisely what was going to be done.  He agreed that in about 
October 2005 he had been directed by Mr Barry Walsh, his superior 
within the Objectors' organisation, that he was to no longer talk with 
representatives of FMG.  

59  From his written statement I am satisfied that Mr Rieck has had long 
experience working in the cattle industry in the north-west.  He has been 
manager of Mulga Downs since July 2004.  In his written statement he 
gave evidence about many of the matters that were included in the 
Objectors' particulars of 2 June 2006.  His evidence was as to the general 
location of, size, cattle-carrying capacity, dissection of the station by 
Great Northern Highway and by the BHP Billiton railway, paddocks and 
fencing, cattle production (present and future proposed) and the 
Rangeland Condition Assessment Report of 15 January 2003 in respect of 
potential carrying capacity of Mulga Downs.  I accept his evidence in 
respect of those matters as correct.  It is consistent with matters that were 
contained within the Objectors' particulars.  I accept his evidence 
concerning usual pastoral activities carried out on the station.  In 
particular I accept that Mr Rieck, his wife and one other person are the 
only permanent employees on the station and that during mustering they 
are assisted by between five to seven casual station hands. 
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60  I accept his evidence to the effect that establishment and 
maintenance of permanent bores and wells is critical to the operation of 
the station and that cattle tend to feed within walking distance of water 
points ranging up to a radius of five kilometres in good conditions and 
much less in drier conditions.  There is a line of watering points from 
Great Northern Highway almost to the Hillside Station border, all of 
which are operating water points used by the herd cattle. 

61  The witness gave evidence about the Applicant's activities on Mulga 
Downs to the date of the hearing.  He said that he first became aware that 
the Applicant had commenced on-ground activities on the station just 
after July 2004 and that from then until early 2005 there was some 
exploration activity in the Cloud Break mine area.  He first noticed the 
exploration camp near Moojarri Well in September 2004.  A drop tower 
and trial pit were later established and that camp was a base camp for 
those activities.  He said, that unbeknown to him, the Applicant, during 
2005, removed the camp at Moojarri Well and established a new camp 
about three kilometres north of the Cloud Break trial mining pit near the 
eastern boundary of Mulga Downs.  He said that that second camp was 
much larger than the first camp and appeared to him to be 
semi-permanent, consisting of between six to seven dongas.  An area "… 
about half the size of a Australian Rules Football field" was cleared to 
construct the second camp.   

62  The witness said that both camps "… just appeared …" and that the 
Applicant did not consult him about the proposed location of either camp.  
Mr Rieck said that at about the time the first camp was constructed the 
Applicant had also extended a station airstrip that is located about 
80 metres from Moojarri Well without seeking any permission to upgrade 
or to use the airstrip.  He also gave evidence of increased activities since 
August 2005 consisting of drilling, vehicle movement, clearing of 
gridlines over 8000 to 10,000 hectares, numerous storage areas containing 
drilling sample bags, a sample mineral testing facility east of Goanna 
Creek and a trial mining pit approximately eight kilometres north-east of 
Mulga bore and east of Goanna Creek and about 1.5 kilometres east of the 
sample testing facility.  He said that blasting was carried out at a trial iron 
ore extraction pit in November 2005. 

63  Mr Rieck said that vehicle activity has caused a build-up of three to 
four feet of bulldust on the station road from Great Northern Highway to 
Minga Well and on other tracks in the area.  He said that although the 
Applicant's employees had graded the roads on several occasions, the 
general condition of the roads had not been improved by the grading.  He 
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said that the relatively soft red dirt cannot handle heavy traffic.  He said 
that excessive dust has been created by the heavy traffic on the 
deteriorated roads and that one effect that that has is that dust accumulates 
on vegetation and the cattle will not feed on dust-polluted vegetation. 

64  Mr Rieck said that, as a result of fences having been cut, cattle had 
been wandering away from Mulga Downs into Hillside Station.  He said 
he had first become aware of the fencing cuts in December 2005 and 
when he last checked in March 2006, the cuts had not been repaired.  He 
gave evidence that the Applicant had left large areas of sample bags 
around Moojarri, the Cloud Break mine area and areas in between those 
two localities.  He said that a small four-foot high fence had recently been 
put up around the sample bags but it was not cattle-proof as it was not 
electrified.  His concern is that the bags will break up and get eaten by 
cattle that are then likely to choke on them.  He said the cattle are 
attracted to the bags and may try to get through the fences to eat them.  
That could mean the cattle either succeeding in accessing the bags or, 
alternatively, getting caught in the fence. 

65  Mr Rieck says that as a result of mining activities connected with the 
whole of the Cloud Break Project it will be necessary to relocate cattle  
watering points, that mine de-watering is likely to affect station bores and 
that in turn may affect food sources, that the cattle-carrying capacity of 
the station will be reduced because cattle will have access to smaller areas 
and that it may be necessary to truck cattle between paddocks in the area 
of the mine.  He estimates that approximately 40,000 hectares of pastoral 
country will be affected by the Applicant's mining activities on the project 
as a whole. 

66  Mr Rieck said that in his opinion the road from Great Northern 
Highway to Cloud Break mine will affect sheet-water flow and 
creek-water flow through Mulga Downs.  He said that the level of activity 
from the time the trial pit was commenced in August 2005 has distressed 
cattle and that they took several months to settle down.  That, he said, is 
normal.  He is concerned about the possibility that the Applicant will not 
fence areas that cattle need to be prevented from straying into such as 
mine pits and the proposed 70-kilometre road.   

67  In connection with past consultation between the Applicant and the 
Objectors in connection with the Mulga Downs pastoral operations the 
witness produced an extract from a diary kept by him.  His witness 
statement made reference to some of the material recorded in his diary 
and to material related to contact that was not recorded in the diary.  I 
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accept as true his evidence in regard to the contacts between himself and 
representatives of the Applicant.  In essence, he has said that the contacts 
made between himself and FMG representatives were in the main 
unplanned, were in many instances fortuitous and generally brief both as 
to time taken and content.  In many instances he was simply told what the 
Applicant had done or what it was proposing to do and, in terms of 
timing, not given much opportunity to respond or to seek instructions 
from the Objectors.   

68  The subjects that were raised during some of the contacts related to 
the bringing of drill rigs on to and the use of drill rigs on the station, the 
use of Mulga Downs' bores and other equipment, mustering plans, a 
written request for him to acknowledge that he gave permission for the 
trial mining pit, the proposed 70-kilometre road, blasting at the trial pit 
and the Cloud Break PER.  In connection with the PER he said, and it was 
conceded by Ms Dowdell, that the PER which is a large and very detailed 
document was given to him in the late afternoon of one day and the 
following day FMG personnel returned to purportedly give him the 
opportunity of commenting about the contents of the document.  At the 
time he was working 14 hours a day in mustering operations and was 
given no reasonable opportunity to consider the document or to obtain 
instructions from the Objectors about it. 

69  Mr Rieck gave examples of what he considered to be breaches by the 
Applicant and its representatives of the Code of Conduct for Mineral 
Exploration on Pastoral Leases.  He specified a failure to nominate a 
company representative to liaise with the pastoralists prior to 
commencement of exploration activities, failure to obtain consent to fence 
cuttings, failure to report or repair cuttings, failure to give adequate notice 
of blasting at the trial pit, failing to liaise concerning access to and use of 
station roads and the upgrading of the Moojarri Well airstrip, failing to 
erect temporary gates or fencing at fence cuttings and failing to liaise 
concerning storage of sample bags. 

70  The witness expressed the opinion that once the project, including 
the 70-kilometre east-west road is in full operational mode the cattle-
carrying capacity of the Mussolini area on the station, which is located to 
the east of the BHP Billiton railway and in the vicinity of the Cloud Break 
mine, could be reduced by up to 800 head and the capacity of the area 
between the BHP Billiton railway and Great Northern Highway could be 
reduced by 300 to 400 head.  Mr Rieck agreed that in about October 2005 
he had been directed by his supervisor in Perth, Barry Walsh, to no longer 
have discussions with FMG representatives.   
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71  Mr Peter Fisher, a mining engineer employed as project manager 
for Hancock Prospecting, gave evidence on behalf of the Objectors.  He, 
too, produced a written statement of evidence without objection from the 
Applicant.  Mr Fisher is familiar with the Applicant's Cloud Break 
Project.  He is familiar with the Cloud Break PER.  He is familiar with the 
stage B railway PER and he is familiar with the Applicant's responses to 
submissions made in respect of PER's.  Mr Fisher is also familiar with the 
Applicant's NOI submitted to Department of Industry and Resources in 
connection with the proposed 70-kilometre east-west road between Great 
Northern Highway and the Cloud Break mine.   

72  In regard to the proposed road he expressed the opinion that the full 
impact of the road and appropriate mitigation measures cannot be 
determined until a comparative route selection review has been 
undertaken to determine the minimum impact route based upon 
environmental, engineering and cost factors, as was required in relation to 
the stage B railway.  He observes that although the Applicant's particulars 
that have been lodged in these proceedings indicate that some alternative 
road routes were considered to the north of that currently proposed, 
nevertheless, no complete comparative study was undertaken.  He also 
observed that the Applicant's particulars do not indicate that they 
considered using the stage B railway corridor.  He further expressed the 
opinion that the proposed route was likely to have the greatest 
environmental and pastoral impact.  He did not go on to express any 
reasons for forming that opinion. 

73  Concerning consultation between the Objectors and the Applicant, 
Mr Fisher says in his written statement that since August 2005 there has 
been some correspondence between the parties concerning the Applicant's 
activities on Mulga Downs and that the Objectors have requested that 
FMG provide written details of his activities.  Those details, he says, were 
not provided.  Mr Fisher made the point that most of the correspondence 
or notices sent to the Objectors by the Applicant did not give sufficient 
time to respond to the Applicant's proposals - for example, the trial 
mining pit.  He also recites the lack of notification or consultation about 
the locations of the exploration camp, the mine site village, sample 
storage sites, the upgrading of the Moojarri Well airstrip and notice of 
blasting at the trial mine pit.  He says that the Objectors did not consent to 
any of the above activities being carried out on Mulga Downs Station. 

74  Mr Fisher denies that, as stated at page 26 of the abovementioned 
NOI, the chosen route for the 70-kilometre road had been developed in 
consultation with the local pastoral station manager.  He said that the first 
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formal communications that the Objectors received about the road was the 
Applicant's letter of 30 November 2005 after the applications for the 
miscellaneous licences required for the proposed road had been lodged.  
He says that the Objectors were only provided with the NOI in April 2006 
after requesting that FMG produce relevant documentation concerning the 
road as part of particulars in these proceedings. 

75  In his oral evidence Mr Fisher said that he did not have any direct 
role in the operation of Mulga Downs.  I am satisfied that he has no 
expertise and no general experience connected with the management of a 
pastoral station.  His experience and his expertise are in mining 
engineering.  The witness confirmed that Mr Rieck had been instructed 
that it was not Mr Rieck's role to liaise with the Applicant's 
representatives because he did not have the time to do so and it was not 
appropriate that he have the burden of being approached by people who 
were potentially asking him to give the Objectors' consent to proposed 
activities on the station. 

76  Professor David Goldney was called by the Objectors.  One field of 
his expertise gained by studies and research and consultancy experience is 
landscape and restoration ecology.  He is well qualified to give evidence 
in respect of such matters.  That field of expertise relates to the study of 
how landscapes function and the factors which affect how landscapes 
function.  He has undertaken consultancy work since 1980.  Most of his 
consultancy work concerns the study of the impact of mining or 
developmental projects upon ecological and environmental systems, 
specialist water surveys, environmental assessment, determination of 
environmental flows and specialist environmental advice. 

77  Professor Goldney visited Mulga Downs in November 2005.  He has 
only been there on that one occasion.  The purpose of his visit was to give 
consideration to the potential impact on the very rare night parrot of the 
proposed mining activities of the Applicant on Mulga Downs.  That was 
in November 2005.  In early 2006 he was requested by the Objectors to 
give consideration to the impact on Mulga Downs, as a pastoral entity, of 
the proposed mining operations. 

78  Two documents were produced by Professor Goldney, the first being 
a statement of evidence and the second being his report of May 2006 
entitled "Impact Assessment of Fortescue Metals Group Mining 
Operations on the Mulga Downs Pastoral Lease".  At the commencement 
of the executive summary in his report Professor Goldney says that the 
aim of the report is to assess the likely impacts on the Mulga Downs 
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pastoral lease resulting from applications by FMG for mining leases.  It is 
clear from what the professor said in his executive summary that the 
assessment carried out by him was an assessment in relation to 14 mining 
lease applications, including the five applications now before me.  In the 
report those applications are divided into two groups, namely, the 
"Western Mining applications" and the Cloud Break Project mining lease 
applications.  The Western Mining lease applications are applications 
45/1147 to 1150. 

79  In his report Professor Goldney said that his assessments are based 
on his site visit in November 2005, on a review of the Cloud Break PER, 
on the applicant’s particulars of the MLA’s as provided in these 
proceedings and upon affidavits of evidence presented to the Court.  He 
has also relied upon other material identified in the bibliography to the 
report.  Of the MLA's now before me, MLA 45/1142 is closest to 
MLA 45/1150 which is the easternmost of the Western applications.  
From the scaled maps tendered in evidence I estimate that the distance 
between 45/1150 and 45/1142 is slightly under 30 kilometres in a direct 
line.  There are, however, other Cloud Break Project MLA's between 
MLA 45/1142 and MLA 45/1150, namely, 45/1138 to 1140, with the 
shortest distance between 1142 and 1140 being approximately 
six kilometres.  Professor Goldney has not in his report made any 
assessment that relates only to the MLA's now before me. 

80  In his report (4) Professor Goldney says that the position and 
sustainability of the native vegetation zones on Mulga Downs is 
dependent on a large range of factors, including, significantly, the 
availability of non-surface water.  He describes the Fortescue Valley 
system landscape as being characterised by shallow, fragile and 
impoverished soils.  He says that patchy vegetation zones at right angles 
to water movement are important in that they entrap sediment and 
nutrients, facilitate re-charge and thereby help to conserve both water and 
nutrients from being lost as leakage to creek flows and ultimately to the 
marsh.  Professor Goldney says (4) that the fragile landscapes and systems 
are interconnected through macro and micro cycles that can easily change, 
from being functional with a recycling of resources with little leakage to 
dysfunctional with massive resource leakage through a range of 
disturbance phenomena that impact on any or all of the seven main 
components which go to the functioning of such landscapes. 

81  The impacts from mining operations that have been identified by the 
professor in his reports include those from the Western lease applications 
and those from the Cloud Break Project applications.  In each case the 
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report addresses degradation of stockfeed as a possible impact due to 
removal of native pastures, disruption of basal sheet flow and accelerated 
soil movements and erosion.  The report also, in respect of both groups of 
mining lease applications, addresses degradation of pastoral lease water 
supply, stock exclusion, reduced accessibility to stock, stock vehicle strike 
and the Fortescue Marsh.   

82  In relation to the Cloud Break Project MLA's, the CALM exclusion 
area is also discussed.  It is noted that FMG estimates that 5500 hectares 
of land would be disturbed as a result of the Cloud Break Project and it is 
inferred that additional vegetation clearance would be associated with the 
proposed 70-kilometre road from Great Northern Highway to Cloud 
Break mine, construction of a pipeline from Cloud Break to Christmas 
Creek and construction of electricity transmission lines.   

83  In connection with potential disruption of basal sheet-water flow, 
Professor Goldney says that such flow is an important natural process for 
re-charge, re-distribution of rainfall, as well as replenishment of soil 
nutrients.  He says that, more importantly, it is the major driver of plant 
growth and natural regeneration.  Fertility in the valley system is partly 
dependent on the transfer of nutrients and slowly eroding material from 
the Chichester Range in the north to the Fortescue Marsh primarily by 
movement of water.  He says that vegetation communities comprising of 
mulga appear to be dependent on basal sheet flow.  He observes, however, 
that mulga is not typically used as stockfeed resource but that the 
overstorey mulga trees help to maintain the understorey vegetation. 

84  During cross-examination, when it was put to him by counsel that on 
the five subject MLA's there is no mulga at all, Professor Goldney said 
that he did not claim that there was mulga on that ground.  He said that 
mulga woodlands are recognised as important areas for pasture 
production.  The witness drew attention to the EPA (2006) report on the 
Cloud Break Project in which it is said, "The EPA considers the most 
sensitive ecosystems in this area are those relating to Mulga trees because 
they are susceptible to subtle changes in surface water distribution 
patterns."   

85  In his report (12) Professor Goldney says that the EPA considers that 
surface water issues have been adequately addressed in the approval 
process provided that the Applicant prepares and implements the required 
surface water management plan in consultation with CALM and the 
Department of Environment.  The professor says, however, that it is his 
belief that there are significant and unresolved difficulties in developing 



[2007] WAMW 14 
CALDER M 

2007WAMW14.doc   (<CES>) Page 27 

that management plan.  The difficulties, he says, include a proposed 
culvert and re-distribution system to re-spread water close to discharge 
points, in respect of which Professor Goldney says the proposed levee for 
such purpose would need to span at least 35 kilometres in length for the 
whole Cloud Break Project, except where drainage lines are diverted, in 
order to maintain basal sheet flow.  Additionally, he says that, during 
flooding, access for the purpose of maintenance of levees would be 
impaired.  A further example identified by the report of difficulties that 
are significant and unresolved in relation to the water management plan is 
the proposal by the Applicant to irrigate mulga vegetation communities 
with water from the pit to replace sheet flow.  Professor Goldney says that 
such water, obtained from de-watering, would be likely to contain a level 
of salt that would be potentially damaging to mulga woodlands.  He says 
that the threshold of an adverse response from mulga to saline water is not 
well understood.   

86  The report identifies degradation of pastoral lease water supply as a 
potential impact - degradation from reduced water quality and reduced 
water quantity.  He says that there is a potential for groundwater 
draw-down to increase total dissolved solids (salinity) levels in pastoral 
stock water supplies to the extent that it is no longer suitable for stock 
watering.   

87  In his report Professor Goldney comments about stock exclusion, 
reduced access of stock due to mining activity, stock vehicle strike, the 
Fortescue Marsh and the CALM exclusion area. 

88  In concluding his report Professor Goldney says that it is his belief 
that it is likely that adverse impacts would occur on Mulga Downs from 
the operations carried out on the Western applications and on the Cloud 
Break Project applications.  He says that inadequate information has been 
provided by the Applicant to enable assessment of the full extent of the 
impact from mining activities within the Western applications.  He 
concludes that it is likely that the Cloud Break Project MLA's would 
result in adverse impacts on Mulga Downs in consideration of a 
"deferment of impact assessment leading to a number of commitments 
covered by management plans for which the effectiveness of FMG 
proposed environmental impact mitigation measures are unknown or 
uncertain" and "the likely magnitude of difficulties faced by FMG to 
develop and implement some of the management plans … particularly in 
relation to water-related matters".  The statement of evidence of 
Professor Goldney is, essentially, the same as what he said in his report. 
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89  In his oral evidence Professor Goldney said that the impacts that he 
identified in his report "probably" had application to the ground the 
subject of the five MLA's now before me.  He said that there may be 
clearing associated with activities on that ground and that therefore there 
was an accumulative impact on the sustainability of grazing at some level.  
He said that it is known that water is going to flow through the 
five MLA's so that the issue of the way basal sheet-water flow is impacted 
and disrupted could equally apply to those five areas.  He said that the 
evidence showed that there would be site disturbance on the five subject 
MLA's and that it could be surmised that there could be potential for 
increased soil movement and erosion across the five MLA's which, again, 
would be part of an accumulating impact across the whole of the project.   

90  In connection with underground water, Professor Goldney said that 
there was not a valid water model that had yet been produced and that 
there was genuine cause for concern in taking water for mining 
operations.  Both quality and quantity of stock water would be impacted 
upon.  He said that it is not possible to have regard to what the position 
concerning water may or may not be on the five MLA's in isolation and 
without regard to the whole of the project activities.  He did say, however, 
(T72) that the mulga is very dependent on sheet flow and "while these five 
MLA's by themselves would have a fairly minor impact on the sheet flow, 
one cannot dismiss that in terms of its additive impact to other impacts 
across the whole site throughout the length of the mining process".  In that 
context, I am satisfied that Professor Goldney, when using the term "the 
whole site", means the whole of the Cloud Break Project.  He later said 
(T75): 

"If we were talking about these five leases in isolation, then one 
would assume that the potential for water quantity reduction 
would be fairly minimal and maybe not even of great concern, 
but this is just simply an additive impact for those that we are 
already knowing will occur." 

91  In cross-examination (T84) the witness said that he thought that the 
EPA had probably raised all of the issues that were of concern to him.  In 
that context, however, he did say (T84) that although EPA approval had 
been given, there were outstanding issues to be resolved that were not of 
an insignificant nature about conservation.  He said those matters related 
to water quality and availability and sheet-water flow which were required 
to be addressed in a management plan that was yet to materialise.  He said 
that his essential concern was that the Objectors had been unable to make 
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informed opinions about such outstanding issues without additional data 
that could be the subject of proper assessment.  

SUBMISSIONS 

The Applicant 

92  The Applicant says that there is no need for any of the pastoral 
conditions to be imposed as a condition of grant of the tenements and that, 
in any event, it would be inappropriate to do so.  The Applicant concedes 
that the whole project within which the MLA's are to be included has been 
developed at a very rapid rate and that there have been changes to the 
proposal that was considered and approved by the Minister.  It says that, 
in that context, there has been relatively little time for consultation with 
the Objectors.  It is said that efforts were made to consult, initially through 
Mr Rieck, but that there was a lack of co-operation on the part of the 
Objectors.  It is noted by counsel that in about October 2005 Mr Rieck 
was told that he was to no longer engage in discussions with any 
representatives of FMG. 

93  The overall approach suggested by the Applicant is that an access 
agreement should be negotiated between the parties in connection with the 
whole of the project and the potential impacts on pastoral operations and 
appropriate actions and procedures in relation to those impacts.  It is 
submitted that such an agreement should provide for the parties to consult 
in respect of the whole project on a regular basis, that the Applicant would 
present details of the whole project to the Objectors and that any 
subsequent changes would be discussed.  Insofar as such changes had the 
potential to impact upon the Objectors' pastoral operations specific 
information would be provided to the Objectors.  It is further submitted 
that any such agreement would provide for agreed compensation for 
damage, including stock kill.  Counsel said that, until an agreement was 
reached, FMG would continue to operate the whole of the project 
according to relevant legislation, the aforementioned Pastoral Code of 
Conduct and the DOIR publication "Prospecting Exploration, Mining on 
Pastoral Leases", those last two documents containing provisions for 
consultation.  

94  The Applicant submitted that no power is given to a Warden 
pursuant to par 75(5)(c) of the Act to recommend the imposition of 
conditions and that such a power is reserved solely for the Minister.  It is 
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said, further, that, pursuant to s 84 of the Act, the Minister has power only 
to impose conditions for prevention and reduction of injury to land. 

95  Counsel submits that, in any event, the Mining Act recognises and 
limits the status of pastoral leaseholders in ss 123 and 125.  It is noted 
that, pursuant to subs 123(2), a lawful occupier of land the subject of a 
tenement is entitled to compensation for loss or damage suffered or likely 
to be suffered from mining.  Counsel submits that subs 123(7) together 
with s 125 have the effect that a pastoral leaseholder is entitled to be 
compensated by the holder of the mining tenement for any loss suffered as 
a result of any damage to improvements on the land caused by the 
tenement holder and any substantial loss of earnings suffered by the 
pastoral lessee resulting or arising from the mining operations but is not 
entitled to be paid compensation (unless otherwise agreed between the 
parties or authorised by the Warden's Court) for deprivation of the 
possession of the surface of the land or for damage to the surface of the 
land. 

96  It is submitted that it is the evident intention of the legislation that a 
pastoral lessee shall not have the power to impede the grant of a mining 
tenement merely because of the fact that there is a pastoral lessee.  It is 
said that the evidence of such an intention is that compensation is only 
payable once a tenement has been granted.  In that way, it is said, the Act 
makes it clear that the rights and entitlements of a tenement holder are 
superior to those of a pastoral lessee and that a pastoral lessee takes on the 
pastoral lease with full knowledge of that limitation upon the pastoral 
lessee's rights over the subject ground. 

97  The Applicant argues that the Objectors' contention that the Pastoral 
Conditions should be imposed as conditions upon the grant of the MLA's, 
must be considered in the context of the whole of the Applicant’s project 
and, in that context while having regard to the fact that proposed activities 
on the ground the subject of the MLA's are relatively minimal.  It is said 
that to impose the Pastoral Conditions on the MLA's would be 
disproportionate as the proposed Pastoral Conditions relate to matters 
affecting the whole of the Mulga Downs pastoral lease.  It is noted that the 
majority of tenements that make up the Cloud Break Project have already 
been granted and were granted without objection being lodged by the 
Objectors.  As a consequence of that, those project tenements that have 
already been granted have not been granted with the proposed Pastoral 
Conditions.  It is said that, in any event, the proposed conditions 
substantially reflect obligations which the Applicant must comply with in 
respect of the tenements that have already been granted and, in respect of 
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the MLA's (if granted), which will arise as a matter of law.  As to s 111A 
of the Act, it is said that any “interests” that the Objectors purport to rely 
on are matters of private interest which do not attract the provisions of 
s 111A. 

98  The Applicant submits that it is important to have regard to the 
nature of the planned uses of the MLA's and to the fact that only a part of 
some of the tenements applied for is in respect of ground that is within the 
Mulga Downs pastoral lease.  It is noted that there is a temporary 
exploration camp on MLA 45/1142 (90 per cent of which is on Mulga 
Downs) but there is no other currently planned use and that once the main 
camp is built the temporary camp will be dismantled.  As to MLA 46/449, 
only a very small section of it is within Mulga Downs and there is no 
infrastructure proposed at present to be built on the land, although the 
proposed aerodrome is on miscellaneous licence L46/46 which is partly 
over MLA 46/449 but that miscellaneous licence has already been 
granted. 

99  MLA 46/451, about 25 per cent only of which is within Mulga 
Downs, will be the site of the mine campsite for construction and 
operation.  However, the main camp will not be on Mulga Downs.  No 
other infrastructure is currently planned on MLA 46/452 which is nearly 
all within Mulga Downs.  The main access road from the plant and mine 
area to the proposed camp on MLA 46/451 will traverse MLA 46/454.  
The Applicant argues that the proper approach in determining whether 
any or all of the proposed pastoral conditions could appropriately be 
imposed is to consider whether or not such proposed conditions are 
appropriate to the individual MLA only and that it is not appropriate to 
impose conditions that may affect the viability of other tenements already 
granted.  It is noted that the area of the MLA's is approximately 
0.5 per cent of the whole of the area of the pastoral lease. 

100  The Applicant specifically addresses a number of matters that it takes 
issue with in respect of the submissions of and some parts of the evidence 
of the Objectors.  It is denied that the proposed road from Great Northern 
Highway, which is not on any of the ground applied for pursuant to the 
MLA's, is not a "haul" road as argued by the Objectors.  It is denied that 
the MLA's will form a "transport hub", as alleged by the Objectors, for the 
whole project.  In that regard it is noted that the proposed aerodrome on 
the granted miscellaneous licence, the main construction camp and the 
main access road into the mine which comes through Hillside, are not 
located on any of the MLA's.  It is argued that the Warden and the 
Minister are not required to look at the cumulative effect of operations 
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and activities on the MLA's together with activities and operations on 
tenements that have already been granted.  It is said, in any event, that the 
MLA's are over ground that is peripheral to the ground where major 
activity and operations will be undertaken.  The Applicant submits that 
the proper place for consideration and resolution of concerns about 
impacts that derive cumulatively from the whole of the project is a 
detailed access agreement which it is ready and willing to and has been 
ready and willing to negotiate with the Objectors.  

101  The Applicant denies that it has carried out a systematic pattern of a 
lack of communication with the Objector, pointing to its attempts to 
arrange meetings, to have consultations and to communicate directly with 
Mr Rieck.  Reference is made to the Applicant's success in reaching 
agreement with the owners of Hillside Station. 

102  The Applicant refutes the proposition advanced by the Objectors to 
the effect that because the Applicant will be obliged to generate, for the 
purposes of complying with its statutory obligations to the statutory 
authorities, information of the type that the Objectors seek, by means of 
the proposed Pastoral Conditions, to have the Applicant provide for the 
Objectors, then such information, being available for that purpose, could 
easily be and should be provided to the Objectors.  In that regard the 
Applicant says that there is no justification for the Objectors being 
provided with any information beyond that which relates to their pastoral 
operations and again asserts that such information as the Applicant 
considers should be provided to the Objectors can be provided by means 
of a proper pastoral access agreement in respect of the whole of Mulga 
Downs and concerning the whole of the Applicant's project, including the 
MLA's.  In any event, the Applicant says, "abundant" information has 
been given to the Objectors as a matter of routine compliance with the 
Pastoral Code of Conduct and, further, in direct response to requests from 
the Objectors where the information sought and provided has been 
considered by the Applicant to be relevant to pastoral operations. 

103  Concerning the issue of fencing of roads and other operational areas 
where wandering cattle may be put at risk, the Applicant says that 
decisions have not yet been made on fencing and exclusion zones because 
that is a function of the development and planning stages of the project 
and that the Applicant will consult with the Objectors at an appropriate 
time in respect to fencing.  In relation to the Objectors' submissions in 
respect of what it says are mitigative measures that should be adopted, 
including fencing, gates and cattle grids in connection with the proposed 
road between Great Northern Highway and Cloud Break mine, it is said 



[2007] WAMW 14 
CALDER M 

2007WAMW14.doc   (<CES>) Page 33 

that the suggestions of the Objectors were more appropriate to a haul road, 
whereas the proposed road is not a haul road and, for that reason, the 
Applicant considers that the measures suggested are inappropriate for 
what is, by way of contrast, a mine access road. 

104  Professor Goldney gave evidence that the Cloud Break Project as a 
whole would affect pastoral operations by degradation of stockfeed due to 
pasture removal, disruption of basal sheet flow and accelerated soil 
movement, because of the reduction in water quality and quantity, 
because of stock exclusion and reduced access to pasture.  It is the 
Applicant's submission that what must be taken into account is the 
potential for such adverse effects to occur on the ground applied for and 
that, due to the relatively small area applied for, it is unlikely that the 
proposed activities would contribute significantly to the effects identified 
by Professor Goldney.  The Applicant also denies that, as suggested by 
Professor Goldney, the Applicant will have difficulty in implementing 
management plans.  It is submitted that the plans, in any event, will be 
approved only after the Department of Environment and Conservation is 
satisfied that they are adequate.  In relation to the opinion expressed by 
Professor Goldney that there are still outstanding issues to be resolved, 
including issues relating to water quality and sheet-flow management and 
conservation, the Applicant submits that all of those items have been dealt 
with in connection with the environmental impact assessment that has 
already been done and that in the course of developing the required 
management plans any such outstanding issues will be appropriately dealt 
with. 

105  The Applicant acknowledges that the environmental approval given 
to the Cloud Break Project as a whole and the Cloud Break PER itself do 
not expressly address impacts on pastoral operations.  It is submitted, 
however, that it is not the purpose of environmental approvals that have 
been given or of the environmental process, including in particular the 
PER process, nor of the required management plans to manage impacts on 
pastoral operations as such.  It is submitted, again, that that function is a 
thing to be achieved by the development of a proper pastoral access 
agreement and that the Applicant has offered to negotiate such an 
agreement in respect of the whole of the project but its offer has not been 
taken up by the Objectors. 

106  It is conceded that there have been changes to the project that were 
not assessed as part of the approval process.  It said, however, that the 
changes have not been of such a magnitude as are sufficient to warrant a 
variation to the approvals that have been given place.  In any event, it is 
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said that changes since the first set of particulars were provided to the 
Objectors are limited to the shifting of the train-loader to the south of the 
applications and that that is a change that has effectively reduced the 
likely impact of the MLA's on pastoral operations.  It is said, that the 
effect of reducing likely impacts on pastoral applications is generally what 
will flow from the changes that have been identified by the Objectors.  It 
is acknowledged that initially the proposed life of the project was 12 years 
and that its proposed life is now 25 years.  In that regard it is said that the 
12-year figure initially announced was a minimum project life period. 

107  The Applicant denies, as has been alleged by the Objectors, that it 
has breached the Code of Conduct for Mineral Exploration on Pastoral 
Leases. 

108  The Applicant has separately addressed in its closing submissions 
each of the 11 proposed pastoral conditions. 

 

109  Proposed Condition 1: 

110  The Applicant does not consent to the imposition of the first 
condition which would require that it must not commence any 
developmental or productive mining or construction activity unless the 
activity has been approved under a mining proposal submitted under the 
Mining Act or under proposals submitted pursuant to the State Agreement.  
It is said that such a condition is unnecessary as it is bound to comply with 
any approved proposals.  In relation to MLA 45/1142, which is not an 
"Agreement Mining Tenement" for purposes of the State Agreement, the 
Applicant consents to the imposition of DOIR standard condition 9 which 
says: 

"The lessee submitting a plan of proposed operations and 
measures to safeguard the environment to the Director, 
Environment, DOIR for his assessment and with an approval 
prior to commencing any development or productive mining or 
construction activity." 

111  Concerning MLA's 46/449, 46/451, 46/452 and 46/454, the 
Applicant says that, consistently with one of the conditions imposed on 
granted M 46/356, it would rather have imposed a condition that requires 
the lessee to comply with all provisions of the State Agreement. 
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112  Proposed Condition 2: 

113  The second proposed pastoral condition is that mining operations 
must be conducted in accordance with the Minister's approval published 
on 24 April 2006 and in accordance with approved proposals arising from 
a mining proposal submitted under the Mining Act or approved proposals 
granted pursuant to the State Agreement.  In relation to MLA 45/1142, the 
Applicant says, in effect, that the condition that I previously referred to 
that is imposed on granted M 46/356 is adequate and, in relation to the 
other four MLA's, says that such a condition is unnecessary as it is already 
a matter of law under the Environmental Protection Act or under the State 
Agreement. 

 

114  Proposed Condition 3: 

115  The third proposed condition is that the lessee must not carry out any 
developmental or mining activities other than those approved under the 
environmental approval published by the Minister on 24 April 2006 and 
proposals approved under the State Agreement or pursuant to a Mining 
Act mining proposal.  The Objectors' response to that proposal is the same 
as for proposed condition 2. 

 

116  Proposed Condition 4: 

117  Proposed pastoral condition 4 relates to consultation.  It says that the 
tenement holder must give written notice to and consult with the pastoral 
leaseholder, including providing copies of applications and proposals and 
all relevant information in respect of a number of particularised matters.  
Those matters are all proposed activities on the lease that are outside the 
scope of the environmental approval or approved mining proposals under 
the Act or the State Agreement, the referral of any proposal under the 
Environmental Protection Act, including variations to the Minister's April 
2006 approval, any application to amend approved mining proposals 
under the Act or the State Agreement or any additional mining proposals 
under the Act or under the State Agreement, any proposal to construct or 
vary any transport infrastructure or corridors to or on the pastoral lease, 
any application for a licence, permit or approval or any proposal to clear 
land, to develop or modify a bore, to take water, to obstruct or interfere 
with a water course or wetland, to dewater a mine site or discharge or 
store mine water or effluent or waste on the pastoral lease.   
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118  The Objectors do not consent to any of those conditions.  It is 
submitted that the proposals are more appropriate for a pastoral access 
agreement.  It says that until such an agreement is achieved the Applicant 
will continue to operate the project according to relevant legislation, the 
Pastoral Code of Conduct and the DOIR publication "Prospecting 
Exploration Mining On Pastoral Leases" which, it is said, contains 
provision for consultation, including a 30-day comment period for notices 
of intent (mining proposals). 

 

119  Proposed Condition 5: 

120  The fifth proposed pastoral condition is that the notification and 
consultation referred to in condition 4 is to be undertaken within a 
sufficient time to enable the pastoral lessee to consider the proposal and 
consult with the mining lessee and government agencies concerning the 
impact upon pastoral operations and, in any event, the notification must be 
given at least 30 days before any proposal, referral or application is made.  
In response to proposed condition 5 the Objectors adopt their response to 
proposed condition 4 and, accordingly, do not consent to the imposition of 
condition 5. 

 

121  Proposed Condition 6: 

122  Proposed pastoral condition 6 says that prior to commencing any 
developmental or productive mining or construction activity on the 
pastoral lease the mining lessee must develop in consultation with the 
pastoral lessee, the Department of Environment and the Department of 
Conservation and Land Management a pastoral management plan to the 
requirements of the Minister for the Environment.  The objectives of the 
plan are specified within the condition, namely, to provide a framework to 
predict and measure impacts, to provide and maintain the pastoral quality 
of the pastoral lease and to define appropriate criteria to trigger the 
requirement for contingency measures.  The condition also includes a 
requirement that the pastoral management plan should, in relation to 
surface water, provide that exploration or developmental or mining 
activities that may disrupt the natural flow of any water course or 
hydrology of a wetland is prohibited unless written approval is obtained 
from the Department of Environment, provide that construction of 
drainage or use of drainage that discharges directly into waters is 
prohibited without appropriate licensing from the Department of 
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Environment, provide that any significant waterway, wetland or fringing 
vegetation that may exist on site not be disturbed or removed without 
prior written approval from the Department of Environment, provide that 
any developmental or mining activities that may disrupt any watercourse 
or hydrology or wetland or associated vegetation may not be undertaken 
without the prior written approval of the Department of Environment. 

123  It is also expressly included in the proposed condition 6 that the 
pastoral management plan would include a provision that abstraction of 
groundwater from within 500 metres of a wetland is prohibited unless 
authorised by the Department of Environment, provide that the abstraction 
of groundwater is prohibited unless a bore construction and abstraction 
licence has been granted by the Department of Environment, provide for 
groundwater quality monitoring bores being installed, maintained and 
utilised for water quality monitoring on and near the mine-site and 
downstream where aquifers are present, address protocols and procedures 
for monitoring the suitability of bores for stock water supply on advice 
from the pastoral leaseholder, provide for monitoring the suitability of 
pastoral lease bores as stock water supply against criteria in accordance 
with the Australian and New Zealand Environment and Conservation 
Council Livestock Drinking Water Guidelines 2000, provide for 
contingency measures to respond to and remedy impacts upon water 
supply, including restrictions upon continued water abstraction if existing 
station bores are unable to supply water to stock as a result of 
groundwater level reductions and that the plan should address locations of 
groundwater monitoring bores to be constructed in the vicinity of stock 
water bores. 

124  Included in the proposed condition 6 is a requirement that the 
pastoral management plan is to address measures to minimise and monitor 
impacts on stockfeed resource, to address contingency measures to 
respond to and remedy such impacts, to address measures to minimise the 
spread of weed species, to make provision for ongoing rehabilitation of 
pastoral land following completion of mining activities with annual 
inspections arranged by the Director of Environment, DOIR, address 
measures to minimise, monitor and remedy the impact of saline water 
disposal, including a prohibition against discharge, address measures such 
as effective sediments traps and stormwater retention facilities being 
implemented to preserve the natural values of receiving catchments and 
those of adjacent areas of native vegetation, make provision for 
monitoring accelerated soil movement and erosion resulting from mining 
activities, provide for contingency measures to respond to and remedy 
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impacts on stockfeed resource as a result of accelerated soil movement 
and erosion attributed to mining activities. 

125  It is further said that the plan should address measures to minimise 
stock loss, including a requirement that mining areas and transport 
corridors be fenced and to have sufficient cattle crossing points and that a 
50 kilometre per hour speed limit be imposed on connecting roads.   

 

126    By way of response the Applicant says that DOIR standard 
conditions 433, 438, 454, 458, 459, 488 and 490 cover disruption of the 
natural flow of any watercourse or hydrology, construction and use of 
drainage directly into waters, disturbance or removal of significant 
waterways, wetlands or fringing vegetation, abstraction of groundwater 
within 500 metres of a wetland, licensing for the construction of and 
abstraction of water from bores, installation of water quality monitoring 
bores, effective sediments traps, stormwater retention, preservation of the 
natural values or receiving catchments and those adjacent areas of native 
vegetation. 

127  The Applicant does not agree to the imposition of the proposed 
condition 6.  It says that it is wholly unacceptable for a condition to be 
imposed on a mining lease that requires a private agreement to be reached 
before work can commence.  It is said that such a condition would 
effectively give to the Objectors a power of veto and that, based on past 
relations between the parties, such an agreement as would remove any 
veto would be difficult to achieve in a reasonable time.  In any event, it is 
said that the conditions in relation to protection of the environment are 
matters of law under the Environmental Protection Act and other 
legislation and therefore unnecessary.   

128  It is said, further, that the suggested conditions, insofar as they relate 
to protection of the pastoral lease, are properly the subject of a negotiated 
access agreement between the parties.  Again, the Applicant says that until 
such an agreement is reached it will operate according to the relevant 
legislation, the Pastoral Code of Conduct and the document "Prospecting 
Exploration, Mining on Pastoral Leases".  The Applicant says that it has 
been and will be required to lodge bonds to cover environmental damage 
resulting from its mining operations and that in the event that damage is 
done to the pastoral lease the Objectors have the ability to apply for 
compensation under the Mining Act. 
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129  Proposed Condition 7: 

130  The seventh condition proposed is that the Applicant must comply 
with the requirements of the pastoral management plan referred to in 
condition 6.  By way of response the Applicant adopts its response to 
condition 6. 

131  Proposed Condition 8: 

132  The eighth proposed pastoral condition is that the terms and 
implementation of the pastoral management plan be reviewed annually 
and that it may be amended by the Department of Environment, the 
Department of Conservation and Land Management.  The Applicant 
adopts its response to proposed condition 6. 

133  Proposed Condition 9: 

134  The Objectors' ninth proposed condition is that DOIR standard 
conditions 205 to 210 inclusive will apply to the extent that mining 
activities affect the proposed CALM exclusion area.  Those standard 
conditions are: 

  
 CONDITIONS 
  

205 Exploration programs involving disturbances which are not included 
in productive mining approvals are subject to the approval of the 
Director, Environment, DoIR in agreement with the Regional/District 
Manager, DEC and in the case of environmental disturbance the 
approval of the Conservation Commission of WA (CCWA) is also 
required.  The Director, Environment, DoIR, the Executive Director of 
DEC or the Chairman of the CCWA may refer any program to the 
Environmental Protection Authority, if required. 

206 Prior to any "environmental disturbance", as defined by the Director, 
Environment, DoIR the lessee preparing a detailed program for each 
phase of proposed exploration for approval of the Director, 
Environment, DoIR.  This program to include:- 

 • maps and/or aerial photographs showing the proposed locations of 
all ground activities and disturbance; 

 • the purpose, specifications and extent of each activity and 
disturbance; 

 • descriptions of all vegetation types (in general terms), land forms, 
and unusual features likely to be disturbed by such proposed 
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disturbances. 
 • details on proposals that may disturb sensitive terrestrial habitats 

including any declared rare flora and fauna; 
 • techniques, prescriptions, and timetable for rehabilitation of all 

proposed disturbances; 
 • undertaking for corrective measures for failed rehabilitation; 
 • details of water requirements from within the designated area; 
 • details of refuse disposal; and 
 • Proposals for instruction and supervision of personnel and 

contractors in respect to environmental conditions. 
207 At agreed intervals, not greater than 12 monthly, the lessee providing 

a brief report to the Director, Environment, DoIR outlining the 
progress of the operation and rehabilitation program and the 
proposed operations and rehabilitation programs for the next 12 
months. 

208 Prior to accessing the lease area, the lessee shall consult with the  
Environmental Officer, DoIR and ensure that where required all 
vehicles and equipment entering the designated area are washed down 
to remove soil and plant propagules and adhering to such conditions 
specified for the prevention of the spread of soil- borne diseases. 

209 Access to and from and the movement of vehicles within the lease area 
being restricted to ground or seasonal conditions and routes approved 
under the program or otherwise agreed by the  Environmental Officer, 
DoIR. 

210 Prior to the cessation of the exploration/prospecting activity in the 
designated area, the lessee notifying the Director, Environment, DoIR 
and arranging an inspection as required. 

 

135  The Applicant does not agree to the imposition of such a condition.  
It says that the environmental impact of mining activities on the CALM 
exclusion area is a matter between the Applicant and the Department of 
Environment and Conservation.  It says that environmental impacts 
associated with its proposed mining activities and the management 
strategies required in respect of those activities have been identified 
within Ministerial Statements 707 and 721 issued under the 
Environmental Protection Act and within a series of management plans 
subsequently approved by the Department of Environment and 
Conservation. 

136  Proposed Condition 10: 
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137  Proposed pastoral condition 10 says that upon the request of the 
pastoral lessee the tenement holder will, at its cost, implement or fund any 
measure or action required to remedy or mitigate the impact of mining 
activities on pastoral operations and that the tenement holder must, in any 
event, indemnify the pastoral lessee in relation to expenses incurred in 
connection with any remedial or mitigative measures or actions carried 
out by the pastoral lessee.  The Applicant's response is that it does not 
consent to that condition, that what is proposed is a matter to be properly 
dealt with in an access agreement negotiated between the parties and that 
until a proper agreement is reached the Applicant intends to operate 
according to relevant legislation, the Pastoral Code of Conduct and the 
"Prospecting Exploration, Mining on Pastoral Leases" publication.  It is 
said, further, that in any event, if damage is done, the Objectors can apply 
for compensation if there is a need to do so. 

138  Proposed Condition 11: 

139  The final proposed condition is that the tenement holder must 
indemnify the holder of the pastoral lease, its officers, employees, agents 
and consultants in relation to specified incidents or damages or other costs 
arising from any act or omission on the part of the tenement holder or its 
employees, officers, agents or contractors on or in connection with the 
pastoral lease.  The condition includes a requirement that within 14 days 
of the grant of a mining lease the tenement holder is to execute an 
appropriate deed of indemnity and is to ensure that any subsequent 
transferee of the tenement enters into a similar indemnity.  It is also a 
proposed requirement that if the mining lease is to be transferred, the 
tenement holder lodge with the Department a deed of indemnity executed 
by the proposed transferee.  The Applicant's response to the proposed 
condition 11 is the same as its response to proposed condition 10. 

The Objectors' Submissions 

140  The Objectors summarise their submissions as follows.  They say 
that it is not the case that a tenement holder has an unqualified right to 
conduct its mining operations without regard for pastoralists and that the 
miner and the pastoralists are co-users of the land and that their rights 
should be reconciled as far as is practicable.  It is said that pastoralists' 
rights are matters that concern the public interest.  The balancing of the 
pastoralists' interests with those of the miner is a matter of public interest 
which, it is said, the Minister is required to consider in the administration 
of the Act when granting mining leases. 
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141  The Objectors say that the proposed pastoral conditions represent a 
consolidated and readily accessible management plan to regulate the 
relationship between the Applicant and the Objectors.  It is said that the 
proposed conditions seek no more than that the Applicant should have 
reasonable regard to the Objectors' existing and future pastoral operations 
and that the proposed pastoral conditions are fair and reasonable and do 
not restrict the legitimate expectations of either the Applicant or the 
Objectors to the use and occupation of the ground in question as 
co-tenants. 

142  The Objectors submit that the pastoral conditions are necessary and 
appropriate having regard, in particular, to the scale and changeability of 
the Applicant's mining plans and activities, the Applicant's failure to 
respect and accommodate the Objectors' interests and the Applicant's 
failure to respond to the Objectors' concerns, in particular, to the proposed 
pastoral conditions. 

143  The Objectors strongly deny the allegation by the Applicant that their 
motive for their objections arises from the fact that the Objectors are 
competitors of the Applicant in the iron ore industry.  The Objectors say 
that all they seek, in good faith, is to mitigate the impact of a large mining 
project on existing and future pastoral operations. 

144  The Objectors say that the Warden has a responsibility to consider 
the pastoral conditions proposed by the Objectors and, to the extent that 
the Warden considers that the proposed conditions are reasonable, a 
responsibility to recommend to the Minister that the conditions be 
imposed.  The Objectors submit that the Applicant's contention that the 
Warden does not have the power to recommend conditions upon which a 
tenement should be granted is plainly wrong and is inconsistent with cited 
authorities, namely, Re Calder; Ex parte Cable Sands (WA) Pty Ltd 
(1998) 20 WAR 343 and Striker Resources NL v Benrama Pty Ltd & Ors 
[2001] WAMW 7.  I agree with what the Objectors say in that regard.  I 
also agree that, as argued by the Objectors, s 71 of the Act gives the 
Minister a wide discretion to impose conditions upon the grant of a 
mining lease and that s 84 does not limit the Minister's powers in that 
regard and that, accordingly, the Warden has an obligation to give 
consideration to what conditions ought be imposed on the grant of a 
mining lease and to recommend to the Minister what conditions the 
Warden considers should be imposed. 

145  The over-riding contention on the part of the Objectors is that the 
whole of the Applicant's Cloud Break Project, including Christmas Creek, 
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is very large, that it will impact in a major way, because of its nature and 
size, on current and future pastoral operations and viability and that there 
is a need for an enforceable regime of regulatory obligations to be put in 
place in the form of conditions upon the grant of the MLA's in order to 
ensure that the Objectors will be entitled to participate in a limited but 
relevant way in the planning and implementation of mitigation of mining  
impacts on pastoral operations and by that means will achieve some 
protection from the consequences of the Applicant's mining activities on 
Mulga Downs.  It is said, in effect, that the establishment of a regime in 
the form of such conditions upon grant will have the effect that the 
Applicant will risk forfeiture for non-compliance, whereas, without such a 
potential sanction it is likely, as a matter of inference from the Applicant's 
past attitude towards its responsibilities to the Objectors' pastoral 
operations, that such obligations will not be fulfilled. 

146  The Objectors submit that in the course of giving her evidence on 
behalf of the Applicant Ms Dowdell conceded that an agreement between 
the Applicant and the Objectors of a similar type to the proposed pastoral 
conditions is a good idea and that the environmental review process that 
has already taken place did not address the needs of the pastoral 
leaseholder.  She did, however, say, as the Objectors also note in 
submissions, that she did not think it to be appropriate that any such 
agreement be in the form of conditions on a mining lease. 

147  The Objectors place considerable weight upon the alleged prior 
conduct of the Applicant in two aspects.  The first aspect is the nature and 
extent of activities on Mulga Downs and the second inter-connected 
aspect is the lack of consultation concerning with those activities and 
planned future activities.  The activities to which the Objectors refer are 
activities that have taken place, in the main, on ground that is already the 
subject of granted tenements either in the form of mining leases or 
exploration licences or miscellaneous licences.  The activities relate to the 
whole of the Cloud Break Project and, except in one case only, do not 
refer to past activities on ground the subject of the MLA's.  The exception 
is the prior construction of an exploration camp near Moojarri Well.  That 
was constructed on the underlying exploration licence still held by the 
Applicant. 

148  Other activities referred to are the extension of the Moojarri Well 
airstrip without consultation and without fencing, the clearing of gridlines 
over an area of approximately 8000 hectares between Moojarri Well and 
Mulga bore, the creation of sample bag storage areas, construction of a 
mineral testing facility east of Goanna Creek, trial mining, including 



[2007] WAMW 14 
CALDER M 

2007WAMW14.doc   (<CES>) Page 44 

blasting in November 2005, surveys and road clearing in relation to the 
stage B railway, creation of exposed rubbish pits, taking of water from 
Minga Well without the Objectors' permission, use of roadways around 
Minga Well and vehicles travelling at high speeds across Mulga Downs, 
including in and around watering locations. 

149  It is submitted that Mr Rieck's evidence establishes impacts 
consequential upon the Applicant's activities on Mulga Downs, namely, 
the impact of dust from the Applicant's activities, damage to station roads, 
damage to station fences, potential problems with sample bag storage 
sites, restrictions upon cattle access, difficulties in relocating cattle, 
danger to cattle from infrastructure and pits, reduced future stock carrying 
capacity.  It is submitted that construction and operational phases of the 
Applicant's project will involve large numbers of personnel - up to 700 
during construction and 500 during operations - large numbers of vehicles 
working at and accessing mining sites, railway corridor, airfield, 
accommodation and accessing the major regional roads of the Great 
Northern Highway and Nullagine Road. 

150  Of considerable concern to the Objectors is that the history of the 
Cloud Break Project since its inception is one of frequent and significant 
change in respect of operational plans and activities.  The Objectors' 
submissions contain a table of changes that have emerged since the 
publication of the Cloud Break PER in September 2005 to the date of the 
hearing.  Some of those changes are, in my opinion, minimal; some are of 
significance.  In some cases the changes indicate that there will be less 
activity and, impliedly, less potential for either disruption of the pastoral 
operations or loss or damage to the Objectors.  The proposed use and 
activities for 46/449 are essentially unchanged save that it is now apparent 
that what was previously referred to as an "airstrip" is now described as an 
aerodrome on an already granted miscellaneous licence.  For 
MLA 46/451, in September 2005, it was proposed that there would be a 
workshop and stockpiles and access roads on the ground applied for; at 
the time of the hearing neither the workshop or, in my opinion 
significantly, the stockpiles are proposed for that ground.  What is 
proposed is construction of a mine camp with access roads, particularised 
as being roads from the mine pit to the aerodrome and the camp.   

151  In respect of MLA 46/452, in September 2005, the proposed 
activities were a mine camp and access roads; in particulars dated 
21 April 2006 it was proposed that a train-loader be constructed on that 
ground.  However, that is no longer the case.  As at the hearing the only 
proposed activities are construction of access roads from the mine pit to 



[2007] WAMW 14 
CALDER M 

2007WAMW14.doc   (<CES>) Page 45 

the aerodrome and the camp.  For MLA 46/454, the only proposed 
activity is construction of defined access roads as are proposed for 
MLA 46/451 and 46/452.  In September 2005, in the Cloud Break PER, in 
addition to access roads it was proposed that there be a workshop and 
stockpiles. 

152  The Objectors have also prepared a table which shows that as at 
September 2005 the camp was to be on MLA 45/1142 adjacent to the 
existing exploration camp at that location and that in particulars dated 
April 2006 it was proposed that the camp be located on MLA 46/451, the 
same as at the hearing in June 2006.  As to the size of the current 
workforce, in the Cloud Break PER it is indicated that the workforce 
would be 400 personnel during both construction and mining operations; 
those figures were increased to 700 and 500 respectively in the April 2006 
particulars and at the hearing it was indicated that the workforce for both 
construction and operations would be around 500, conservatively, with the 
possibility of the whole exploration camp on 45/1142 being used to 
accommodate overflow from the new camp. 

153  It is also noted that no train-loader was included in the September 
2005 Cloud Break PER but that it was indicated in the April 2006 
particulars that the train-loader was to be constructed on MLA 46/452 and 
in subsequent particulars in June 2006 and that as at the date of the 
hearing it was proposed that the train-loader would be on an already 
granted mining lease to the south of MLA 46/452.  The Objectors note 
that the location of proposed mining pits on granted tenements is now 
different from that shown in the PER, as is the case for waste dump 
locations. 

154  The Objectors rely upon the evidence of Professor Goldney 
concerning the potential impact of mining activities on Mulga Downs 
where he said that there will be degradation of stockfeed, stock water 
supplies, together with stock exclusion and otherwise reduced access to 
pasture.  It should be noted, however, that in his evidence 
Professor Goldney was talking of the impact of the whole of the Cloud 
Break Project. 

155  Counsel for the Objectors made the point that conditions and 
obligations relevant to the management of the impacts identified by 
Professor Goldney have been deferred to be dealt with in proposed 
management plans which have not yet been seen and which, in the 
opinion of Professor Goldney, would create material difficulties for the 
Applicant in development and implementation.  Counsel also referred to 
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the opinion expressed by Professor Goldney that there are still outstanding 
issues to be resolved, including water quality, sheet-flow management and 
conservation. 

156  In respect of the alleged lack of consultation by the Applicant with 
the Objectors, counsel points to the circumstances outlined by Mr Rieck 
in connection with the Applicant providing at such short notice and with 
such little time to enable any proper of response the PER for the Cloud 
Break Project to Mr Rieck as the representative of the Objectors chosen 
by the Applicant for that purpose.  Reference is made to further examples 
where, it is said, the Objectors were inadequately informed both as to the 
nature of actual or proposed activities and in terms of timeliness.  The 
examples included changes to proposals, such as the proposal to now 
locate the permanent camp on Hillside rather than Mulga Downs and the 
fire management plan.   

157  It is observed that it was not until Ms Dowdell gave evidence that the 
Applicant informed the Objectors that it had appointed an officer to liaise 
with the Objectors in connection with their pastoral operations on Mulga 
Downs.  What the Objectors want is to have established a regime 
whereby, as co-tenants of the land, the Objectors will be informed of 
proposed activities that may impact on their pastoral operations, that they 
will be consulted with by the Applicant and that such information will be 
given and such consultation will occur sufficiently in advance of the 
proposed activities being undertaken as to enable the Objectors and the 
Applicant to jointly plan and take any mitigative measures to avoid such 
impacts or to reduce the impacts themselves on the consequences of any 
impacts. 

158  The Objectors submit that, contrary to the Applicant's argument that 
the environmental approvals that have already been given are sufficient to 
protect the Objectors' pastoral interests, none of the required management 
plans directly address the impacts of the mining operations on the pastoral 
operations and there is nothing in the required management plan that 
requires that consultation take place between the miner and the pastoralist 
in respect of pastoral operations.  It is further submitted that the grant of 
environmental approval should not be a constraint upon conditions being 
imposed on grant of the MLA's in connection with pastoral operations of 
the Objectors. 

159  One of the most important concerns of the Objectors is that if the 
MLA's are all granted, it will be open to the Applicant, as tenement 
holder, pursuant to s 85 of the Act, to undertake any form of mining 
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activities on the land.  It is noted that the State Agreement makes 
provision for future investigation, development, construction and 
operations of a secondary processing plant by the Applicant as part of its 
Chichester Ranges Project.  The Objectors say that it is likely, given the 
Applicant's estimated 35MTPA production target, that the Applicant will 
be required to develop a second processing plant within four years from 
the commencement of mining operations. It is submitted that it is apparent 
that the project could expand further in the future. 

160  The Objectors say that the past failures of the Applicant to comply 
with the Code of Conduct for Mineral Exploration Pastoral Leases is 
evidence that obligations in the form of conditions attached to the grant of 
the MLA's are necessary in order to ensure that the Applicant will 
recognise and comply with what are otherwise self-regulating provisions 
in the Code of Conduct that are intended to provide a structure for miners 
and pastoralists to reconcile with co-existing interests. 

161  The Objectors seek to have some weight placed upon the now 
withdrawn objections to the MLA's from the owners of Hillside Station 
and upon the material that was placed before Warden Campione when she 
conducted the proceedings in December 2005.  I allowed the Objectors to 
tender in evidence before me the transcript of proceedings before 
her Honour together with material that was placed before her.  In my 
opinion, it is appropriate that the Minister have before him, when giving 
consideration to the MLA's, the same material that Warden Campione had 
together with the transcript.  I am also of the opinion, however, that as 
Mr Stoney, representing Hillside, did not appear before me and, given that 
the material that he presented to her Honour was not the subject of 
evidence-in-chief or cross-examination and given the nature of the 
proceedings and the manner in which it was dealt with by the parties and 
by her Honour, that it is inappropriate that I make any findings of fact 
arising therefrom in relation to any conduct of the Applicant that may 
have taken place on Hillside Station and to simply draw the attention of 
the Minister to the fact of the proceedings having taken place before 
Warden Campione and to forward the transcript and other material to him 
together with my report and recommendation. 

CONCLUSIONS 

162  I recommend that the five MLA's be granted.  I agree with the 
Applicant that it is inappropriate for the pastoral conditions as proposed 
by the Objectors to be included as conditions upon the grant of any of the 
MLA's.  For the reasons that I have fully expressed above, however, I do 
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not agree with the Applicant's submission that the Warden is not able to 
make recommendations to the Minister as to conditions that be imposed 
upon the grant of a mining lease. 

163  The ground the subject of the five MLA's is required as part of the 
Applicant's Cloud Break Project.  The project is a large one and in the 
Applicant has been granted several mining leases in accordance with the 
State Agreement between the State of Western Australia, FMG Chichester 
Pty Ltd and Fortescue Metals Group.  That agreement I have been told by 
the Applicant, has now been ratified. 

164  The overall context in which consideration must be given to the issue 
of what conditions should be imposed upon the grant of all or any of the 
MLA's is, firstly, the legislative context, including the Mining Act, the 
State Agreement Act, the Environmental Protection Act, the Rights in 
Water and Irrigation Act.  The circumstantial context is the co-existing 
present and proposed land uses by the Objectors as pastoral leaseholders 
and the Applicant a miner.  The general legislative context insofar as it 
arises from the Mining Act is that once a tenement is granted over land 
that is the subject of a pastoral lease, the pastoral leaseholder's interests 
are, in the broadest sense, subservient to the rights and interests of the 
tenement holder.  That is not to say, however, that it is the intention of the 
Mining Act that the pastoralists' rights and interests are to be ignored by 
either the Minister administering the Mining Act or the tenement holder.   

165  In my opinion, the Minister is obliged, as a matter of public interest 
in the proper administration by the State of both the Mining Act and the 
Land Act to have regard to the pastoral leaseholder's rights and interests in 
determining what is the appropriate outcome of an application for grant of 
a mining lease.  I consider, however, that that duty on the part of the 
Minister does not arise from the provisions of s 111A of the Act.  It is not 
correct, however, to proceed on the basis that the need for the Minister to 
consider the public interest only arises from s 111A.  The purpose of 
s 111A is to enable the Minister, in the circumstances that are 
contemplated by s 111A, to refuse to grant a tenement or to terminate an 
application for a tenement.  The public interest that attracts the provisions 
of s 111A is limited to the circumstances set out in the section itself and is 
different from the public interest that derives from the need for the 
government generally and every Minister in particular to ensure that all 
legislation is properly administered with a view to achieving express and 
implied legislative objectives and to identifying and achieving and 
maintaining government policies for such legislation. 



[2007] WAMW 14 
CALDER M 

2007WAMW14.doc   (<CES>) Page 49 

166  The broad circumstantial or factual context in which consideration 
must be given to whether or not the proposed pastoral or any other 
conditions should be imposed upon grant of the MLA's is that the Cloud 
Break Project and, to a lesser extent, the Christmas Creek Project, which 
will continue for perhaps 25 years will, in a significant way, disrupt and 
adversely impact upon an old and very well-established pastoral operation 
conducted by the Objectors.  There can be little doubt that the Applicant’s 
project has and will continually disrupt and constrain the objector’s 
pastoral operations and will make it more difficult than if there were mo 
mining project to maintain or increase profitability.  There is considerable 
potential for the productivity of the pastoral operations to be quite 
significantly diminished as a direct consequence of the mining operations 
and for present and planned profitability to be accordingly reduced.  From 
the Applicant's point of view, it has already invested large amounts of 
money in its project to date and will continue to do so.  Large profits are 
projected, a substantial portion of which will result in the State benefiting 
through general economic flow-on and royalty payments. 

167  I am satisfied that the Applicant has not adequately taken into 
account the rights and interests of the Objectors as pastoralists in that the 
Applicant has failed to have in place and to implement proper procedures 
for the timely provision of information and advice to the Objectors 
concerning proposed activities on Mulga Downs.  It was only a week 
before the hearing of this matter in June 2006 that the Applicant appointed 
an officer who was to liaise with the pastoralist.  That is something that 
should have occurred many years ago.  I am, however, satisfied that the 
Objectors have not behaved in a way that has been conducive to the 
development of a relationship between the parties that encouraged 
consultation and co-operation.   

168  While I accept that it was not unreasonable for the Objectors to direct 
Mr Rieck to no longer engage in discussions with the Applicant's 
representatives concerning the Applicant's activities on Mulga Downs, 
nevertheless, the Objectors failed to endeavour to put in place an 
arrangement between the parties to facilitate the exchange of information 
and consultation and the system of co-operative resolution of issues that it 
now proposes in the form of the pastoral conditions.  I find that the 
Applicant has not made genuine and sustained and appropriate attempts to 
communicate with the Objectors about matters that it knew would or may 
have an impact upon the pastoral operations and that required the 
provision of timely information and co-operation in order to identify and 
prevent or mitigate any adverse impacts of such activity. 
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169  I am satisfied that the activities and conduct of the Applicant and its 
representatives on Mulga Downs during the period identified by Mr Rieck 
have been correctly described by Mr Rieck in his evidence.  I accept his 
evidence as to the frequency of, the timing of and the nature of the 
information that was made available to the Objectors through Mr Rieck 
concerning actual and proposed activities.  I find that many of the 
activities that were undertaken on Mulga Downs were such that detailed 
and in-advance advice and information should have been provided to the 
Objectors together with the opportunity for consultation in an endeavour 
to achieve a co-operative resolution of issues and disputes arising from 
those activities.  That did not occur.  The Applicant made no real effort to 
ensure that such a process was put in place. 

170  In the circumstances, I am of the opinion that the lack of sufficient 
effort on behalf of the Applicant to inform and advise and consult with the 
Objectors in respect of such matters is evidence of the Applicant's general 
lack of concern for the interests of the Objectors in connection with their 
pastoral activities and the potential or actual impact upon those pastoral 
operations arising from the Applicant's activities.  It must be remembered, 
however, that those mining activities have arisen from the work of the 
Applicant in respect of tenements comprising the whole of its project.  
That project has to date included the location of the exploration camp near 
Moojarri Well which is now on the ground the subject of MLA 45/1142 
and is within the boundaries of E45/2498 and was constructed during 
exploration activities on that exploration licence. 

171    While it was  reasonable in the circumstances for the Applicant to 
consider that Mr Rieck was a person who was able to and did represent 
the interests of the Objectors and to whom relevant advice and 
information could be given and from whom relevant agreement or consent 
to activities could be obtained on behalf of the Objectors,  it was not, 
however, reasonable to presume that Mr Reick was the only person with 
whom it was appropriate to make contact with and to provide information 
to or seek consent or agreement from.  He was not the only such person. 

172  I am satisfied that the Applicant was never informed by the 
Objectors of the name of any person who the Applicant could liaise on 
behalf of the Objectors and who had responsibility for receiving on behalf 
of the objectors relevant advice and information and requests for consents 
and consultation and co-operation on behalf of the Objectors.  I am 
satisfied that requests were made by the Applicant to the Objectors to 
nominate such a person but that no person was nominated.  When 
Mr Rieck was directed by the Objectors that he was no longer to have any 
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dealings with the Applicant, the Objectors took no further steps to advise 
the Applicant of that fact.  It had been left to Mr Rieck to so inform the 
Applicant's representative on the next occasion that he was approached by 
the Applicant’s personnel in connection with the Applicant's activities. 

173  It cannot be said that the Objectors acted in a manner that was 
consistent with a desire or an intention to achieve co-operation between 
the parties and a mutually agreed resolution or an attempted resolution of 
the problems which it now raises.  It is pointless for me to form or to 
express any opinion as to whether one side or the other is more blame- 
worthy for the lack of rapport between the parties.  The position at present 
is, however, that it cannot be said that it is likely without some 
compulsive factor that the parties will reach an agreement that is 
satisfactory to both of them concerning the actual and potential adverse 
impacts of the Applicant's future mining operations upon the Objectors' 
pastoral operations insofar as such impacts arise from activities on the 
ground the subject of the MLA's.  What is essentially at issue before me is 
whether or not it is appropriate for me to recommend to the Minister that 
any conditions beyond relevant standard DOIR conditions be imposed 
upon the grant of all or any of the MLA’s and, if so, what conditions? 

174  In considering what, if any, conditions should be imposed on the 
grant of a mining tenement, it is important to keep in mind several 
fundamental aspects of the Mining Act.  The first of those is that there is 
nothing in the Act or in any other legislation which has the effect of 
giving to a pastoral leaseholder any right of veto over mining operations 
that may be carried out on the tenement.  Another important and 
fundamental aspect of the Act is that there is express provision for 
compensation to be paid by a person carrying out mining operations on 
land to the owner or occupier of the land for any loss or damage suffered 
by the owner or occupier as a consequence of the mining being carried 
out, however, no compensation is payable to a pastoral leaseholder, except 
as agreed between the miner and the pastoralist or as authorised by the 
Warden's Court, for deprivation of the possession of the surface of the 
land or for damage to the surface of the land or for severance of the land 
from any other part of the pastoral lessee's land. 

175  Compensation is payable for damage to improvements caused by the 
tenement holder and for any loss suffered by the pastoral leaseholder and 
resulting from that damage together with any substantial loss of earnings 
suffered by the pastoral leaseholder resulting from or arising from mining 
by the tenement holder.  The fact that the legislation enables a pastoral 
leaseholder to be compensated for loss or damage arising from mining 
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activities does not mean, however, that there should not be imposed, upon 
the grant of a tenement, conditions that are intended to prevent activity 
that will give rise to loss or damage being suffered by the pastoral 
leaseholder.   

176  What the Minister must do is balance the respective interests of the 
pastoral leaseholder and the mining tenement holder but, in doing so the 
Minister would be obliged to not impose conditions which would have the 
effect that the tenement holder would be unable to exercise the rights of a 
tenement holder that are bestowed on the holder by the Mining Act in 
order to enable the tenement holder to optimally exploit the tenement.  In 
that context it may be said that it is the intention of the Mining Act that the 
rights of the pastoralist give way to the rights of the holder of the mining 
tenement. 

177  Another important consideration is that where the Minister imposes 
conditions upon the grant of a tenement, those conditions should impose 
obligations or limitations or qualifications that are, as far as can be 
reasonably achieved, certain as to their meaning and as to their 
implementation.  For that reason, conditions that require the tenement 
holder to predict potential impacts of activities upon the activities of a 
pastoralist and to predict how such potential impacts may be avoided or 
remedied or mitigated and to consult and reach agreement with the 
pastoralist before such activities are undertaken while endeavouring to 
preserve the rights of the tenement holder to exploit the tenement and to 
preserve the legislative intention of the Mining Act are likely to be 
extremely difficult to draft, to comply with and to enforce.  In general 
terms, conditions of that type are likely to create uncertainty as to their 
meaning and as to their effects and as to the likelihood of there being 
non-compliance with a potential for forfeiture.  The potential for dispute, 
litigation and delay is very high. 

178  An important consideration that must not be overlooked in 
determining what conditions may be appropriate for any or all of the 
grants of the MLA's is that, although, if granted, the tenements will form 
part of a very large project that will have, as a project, a significant and 
long-lasting impact upon the pastoral operations of the Objectors, 
nevertheless, the applications are only for the grant of the 5 MLA's  and 
the activities that are at present planned on the ground the subject of the 
MLA's are relatively minor both in terms of their impact on the ground, 
on the pastoral operations and in terms of their relativity to the operations 
and area of the whole project. 
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179  I agree with the submission of the Objectors to the effect that, in 
considering the potential impacts upon the Objectors' pastoral operations 
of the grant of the MLA's and of the proposed operations on the ground 
applied for, such impacts must be considered in the context that they are 
part of a much larger developmental and operational project.  That does 
not, in my opinion, enable the Minister to impose conditions in relation to 
the Applicant's activities upon tenements that have already been granted, 
although the Minister would be entitled to impose conditions upon the 
grant of the MLA's themselves where such conditions are intended to 
prevent or remove or mitigate, on the ground the subject of the MLA's, 
impacts arising from the Applicant's activities on other tenements.  It 
would not, however, be appropriate for the Minister to endeavour to 
impose conditions on the grant of the present applications with a view to 
such conditions having an effect of creating de facto conditions on other 
tenements already granted. 

180  Much of the evidence that I have heard and seen relates to past and 
present and proposed activities on tenements which have already been 
granted or which have been applied for but not granted but which do not 
include the MLA's.  An example is the proposed 70-kilometre road 
between Great Northern Highway and Cloud Break mine which the 
Applicant hopes to construct on miscellaneous licences that have not been 
granted and in respect of which, I understand, the Objectors have lodged 
objections.   

181  The evidence before me is that the activities that are proposed to be 
carried out on the ground the subject of the MLA's are limited to an 
aerodrome to be constructed on a miscellaneous licence that will overly 
MLA 46/449, the construction of a camp on MLA 46/451 with access 
roads from the camp to the mine pits and to the aerodrome, access roads 
between the mine pits, the aerodrome and the camp on MLA 46/452 and 
on MLA 46/454 access roads between the mine pits, the aerodrome and 
the camp.  The estimated camp workforce is between 500 and 700 
personnel with a possibility that the existing camp on MLA 45/1142 may 
be utilised to accommodate overflow personnel. 

182  There are changes to the project as the project it was approved prior 
to the hearing of the present matters and, of course, the proposed activities 
on the MLA's have never, directly, been the subject of any approvals or 
PER.  In broad terms, however, particularly in the context of the whole of 
the project and in the context of the considerable disruptive impact that 
the whole of the project has and will in the future have on the Objectors' 
pastoral operations, the Applicant’s proposed activities on the MLA's are 
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insignificant.  The potential effect of the proposed activities on the 
objectors’ pastoral operations is also relatively insignificant.  In his 
evidence Professor Goldney conceded that.  He placed considerable 
emphasis upon the potential impacts of the whole project but, when asked 
during his evidence, agreed that the potential impacts from the proposed 
operations on the MLA's would be fairly minimal.  His evidence was 
addressed essentially to what he called "accumulative" impacts but he did 
not attempt to identify what impacts additional to those from the whole 
project would or may accumulate from the activities proposed on the 
MLA's. 

183  The Objectors have conceded that most of the mining leases already 
held by the Applicant for its Cloud Break Project were applied for in 
December 2004 and were not objected to by the Objectors.  It is said that 
at the time when those applications were made and granted the Objectors 
were not aware of the scale of the Applicant's proposed activities or that 
the Applicant would not properly consult with them, or not provide 
sufficient details of proposed activities that imposed upon their pastoral 
operations.  The Objectors say that, as the scale of intensity of the 
Applicant's activities increased during 2005, the Objectors determined that 
they should object to future applications, and, accordingly, have objected 
to mining lease applications 45/1138 to 1145 and 45/1147 to 1150 as well 
as to the three miscellaneous licences that have been applied for for 
purposes of the 70-kilometre road between Great Northern Highway and 
Cloud Break. 

184  I am not satisfied that the scale of the proposed project of the 
Applicant was not realised at the time when the applications for the 
tenements that were not objected to were made and dealt with by the 
Minister.  The number and size and location and purpose of the tenements 
would have been readily apparent.  The Objectors would have known that 
it was the intention of the Applicant to undertake a substantial iron ore 
mining operation which would significantly impact upon its pastoral 
operations.  It did not then object either as to the grant of the tenements as 
such or to the grant of the tenements without conditions such as the now 
proposal pastoral conditions.  I am satisfied, however, that it was not 
unreasonable for the Objectors to not anticipate that the Applicant would 
not properly consult with them or not provide sufficient details of or 
information about proposed activities.   

185  The tenor of the evidence of the witnesses called on behalf of the 
Objectors and the tenor of submissions made by counsel on behalf of the 
Objectors is that considerable weight should be given to the past conduct 
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of the Applicant on tenements that have already been granted, to the 
impacts of those activities upon the Objectors' pastoral operations that 
have arisen and will potentially arise from those activities, to the 
Applicant's lack of concern about those impacts and lack of 
communication and consultation about its activities and to the Objectors' 
opinion as to the relative importance of the MLA's to the Applicant's 
project. 

186  I proceed upon the basis, however, that it is the intention of the 
Applicant at present to do no more upon the ground applied for than has 
been indicated in the material that has been placed before me, that the 
activities proposed to be undertaken on the ground applied for are 
relatively insignificant and that the potential impact upon the overall 
pastoral operations of the Objectors on Mulga Downs and, in particular, 
upon the pastoral operations of the Objectors on the ground applied for 
and in the vicinity of the ground applied for will be minimal.   

187  I consider that it would be inappropriate to impose any of the 
pastoral conditions on any of the MLA's upon grant of those tenements. 
My reasons for concluding that it would be inappropriate are as follows.  
Many of the proposed pastoral conditions reflect little direct and, in many 
cases, little indirect connection with the activities that are proposed on the 
ground applied for and are disproportionate to the nature of the activities 
that the Applicant proposes to undertake.  Many of them are, as counsel 
for the Applicant, in effect, submitted, reflective of what could be 
included in a pastoral access management plan for the whole of the 
pastoral operations on Mulga Downs and the whole of the Applicant's 
mining activities on Mulga Downs.   

188  The proposed pastoral conditions represent a potential opportunity 
lost by the present Objectors by choosing to not to object the grant of the 
tenements that have already been granted and upon many of which there 
are already, or will be, activities that have, or will have, far greater 
impacts and consequences than the activities that are proposed on the 
ground the subject of the MLA's.  The observations that I have just made I 
consider to be well demonstrated by the evidence of Professor Goldney 
which is to the effect that relatively little impact would arise from the 
activities that the Applicant proposes to undertake on the ground applied 
for. 

189  As counsel for the Applicant submitted, the objectives of many of the 
proposed submissions will be achieved by the imposition of standard 
DOIR conditions.  For example, proposed condition 6 calls for the 
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development in consultation for the Objectors, the Department of 
Environment and CALM of a pastoral management plan to the 
requirements of the Minister for the Environment which is to address a 
number of issues related to surface water, to groundwater and to stockfeed 
and stock health.  Standard conditions 433, 438, 454, 459, 488 and 490 
are in most cases identical to the matters that the Objectors say should be 
addressed in the pastoral management plan.  All of those standard 
conditions should be imposed upon the grant of the MLA's.  If that is 
done, I consider that it would be inappropriate to duplicate them in a 
pastoral mining tenement plan for the ground applied for. 

190  Similarly, proposed condition 4 would require the giving of written 
notice in consultation with the pastoral lessee in respect of matters which, 
are governed by legislative requirements or by standard DOIR conditions 
that have the effect of causing there to be the desired independent inquiry 
and assessment and consideration of conditioned approval by the person 
or body that has the statutory power and obligation to do so.   

191  To impose a condition such as proposed pastoral condition 4 or 
proposed pastoral condition 6 would, because of the statutory obligations 
that are already in place, including compliance with many of the standard 
DOIR conditions, generally result in the Applicant having to conform 
with a further set of obligations that, in large part, replicate those that arise 
under the relevant legislation.  In that regard I am in agreement with the 
submission of the Applicant that such matters as may need to be 
addressed in addition to or in connection with those statutory 
requirements would be more appropriately dealt with in a private pastoral 
management agreement settled between the Applicant and the Objectors 
in respect of the whole of the Applicant's project and the whole of the 
Objectors' pastoral operations on Mulga Downs. 

192  Again, I emphasise that the context in which the Objectors in the 
present case seek the imposition of such pastoral conditions is that the 
MLA's, if granted, on the evidence before me, will be used for relatively 
minor activities that will, have relatively minor impact on the pastoral 
operations of the Objectors and where there is no evidence before me of 
the extent of effect of any accumulation of the impacts deriving from the 
activities on the ground applied for with the impacts that have or may 
arise in the future from activities on the tenements that have already been 
granted. 

193  In my opinion, although there may be exceptions, it is not, as a 
matter of general policy, the intention of the legislation that the power to 
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impose conditions upon the grant of a tenement should become a vehicle 
to impose upon the tenement holder another veneer of obligations where 
those obligations  purport to require the participation of a party, being a 
non-government department or instrumentality or non-government third 
party even where such third party has a major economic interest, such as a 
pastoralist, in the facilitation of its carrying out of and in the protection 
and preservation of that third party's activities on the land the subject of 
the mining tenement. 

194  I am also of the opinion that, insofar as the pastoral conditions seek 
to require the participation of government ministers or of officers within 
departments administered by those ministers in, for example, the 
development of a pastoral management plan, the minister responsible for 
the administration of the Mining Act simply has no power to impose a 
condition which purports to have the effect of requiring another minister 
to, personally or by public officers who the minister has the power to 
direct to do so, undertake or participate in fulfilment of any such condition 
imposed upon a tenement holder as a condition of grant of a mining 
tenement.  

195  It is to be presumed that government has already considered the 
extent to which any minister other than the Minister responsible for the 
administration of the Mining Act is to become involved in procedures 
connected in the making of applications for the grant of mining 
tenements, in the granting of approvals in relation to such applications and 
in the granting of tenements.  In that context, it seems to me that it would 
be inappropriate for a Warden to recommend to the Minister that a 
tenement be granted with a condition that requires the participation of a 
minister other than the Minister responsible for the administration of the 
Mining Act.  I think it would be quite unlikely that the Minister 
responsible for the administration of the Mining Act would unilaterally 
purport to impose such a condition upon the grant of a tenement and, I 
would expect, that before any such condition was imposed the Minister 
administering the Mining Act would seek and obtain the consent of the 
other Minister to the imposition of such a condition where its imposition 
is not otherwise authorised by the legislation or by previous agreement 
between the Ministers.  I presume, in the absence of any evidence to the 
contrary, that no such consents have been given as would be required by 
some of the proposed pastoral conditions. 

196  The proposed pastoral conditions 6 and 8 both seek to require 
participation of ministers other than the Minister administering the Mining 
Act.  I do not intend to be critical of the intention behind the proposal that 
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those other ministers become involved in a pastoral management plan, 
however, I consider that a more appropriate way of achieving that would 
be in the form of a private pastoral management agreement entered into 
by the Objectors and the Applicant after they have sought and obtained 
the consent of the relevant minister to participate in the management plan 
in the way that the proposed pastoral conditions seek. 

197  I agree with the submissions of the Applicant to the effect that, in the 
context of the activities proposed on the ground applied for, proposed 
pastoral condition 1 is unnecessary as what is sought to be achieved has 
been and will be achieved by the State Agreement and, to the extent that 
the State Agreement does not apply to MLA45/1142 may be achieved by 
standard conditions being imposed upon the grant of the tenements.  The 
Applicant indicated its consent to the imposition of DOIR standard 
condition 9, namely: 

"The lessee submitting a plan of proposed operations and 
measures to safeguard the environment to the Director, 
Environment, DOIR for his assessment and written approval 
prior to commencing any developmental or productive mining or 
construction activity." 

198  Concerning the objectives sought to be achieved by the proposed 
pastoral conditions 2 and 3, namely, that mining operations must be 
conducted in accordance with the State Agreement or the Minister's 
Environmental Approval of 24 April 2006 and that the tenement holder 
must not carry out any developmental or mining activities other than those 
approved thereby without obtaining prior written approval of the Minister 
for the Environment and the Minister for Mines, I am of the opinion that, 
for the same reasons that I have just expressed in relation to proposed 
pastoral condition 1, conditions 2 and 3 are unnecessary.  In addition, I am 
satisfied that the requirements of the Environmental Protection Act are 
sufficient to achieve the objectives sought in proposed pastoral 
conditions 2 and 3.  Further, proposal 3 would purport to require the 
imposition by the Minister administering the Mining Act of an obligation 
on the Minister of the Environment which I consider cannot be done. 

199  Proposed pastoral condition 9 is to the effect that standard DOIR 
conditions 206 to 210 inclusive apply to the CALM exclusion area to the 
extent that mining activities will affect the exclusion area.  Standard 
DOIR conditions 206 to 210 inclusive appear in the index to the standard 
conditions under the heading "Environmental" and against the item 
described as "Schedule Proposed Reserve Not Vested CCWA and CALM 
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Interest".  CCWA is the Conservation Commission of WA.  I am of the 
opinion that condition 206 should be imposed on the grant of the tenement 
as they are all partly within the CALM exclusion area.   

200  Standard condition 206 requires that prior to any "environment 
disturbance" as defined by the Director, Environment, DOIR, the 
tenement holder is to prepare a detailed program for each phase of 
proposed exploration for approval by the Director.  The program is to 
include maps or aerial photographs showing proposed locations of 
activities and disturbance, the purpose and details of such activities and 
disturbances, descriptions of vegetation types, land forms and features 
likely to be disturbed, details on proposals that may disturb sensitive 
terrestrial habitats, including declared rare flora and fauna, rehabilitation 
techniques, prescriptions and timetables and corrective measures for failed 
rehabilitation, details of water requirements, details of refuse disposal and 
proposals, construction and supervision of personnel and contractors in 
respect to environmental conditions.   

201  Conditions 207 to 210 relate to reporting progress to the Director, 
Environment, DOIR, washing of vehicles and adherence to other 
conditions in order to prevent the spread of soil-borne diseases, access to 
and from and movement of vehicles, the arranging of inspections by the 
Director, Environment, DOIR.  In the context of the proposed activities on 
the ground applied for it is my opinion that conditions 207 to 210 are 
unnecessary.  

202  Proposed pastoral condition 10 deals with what are described as 
"Mitigative Measures to be Paid for by Mining Lessee".  It is proposed 
therein that, on the request of the pastoral lessee, the Applicant at its cost 
implement or fund remedial measures to mitigate the impact of the 
Applicant's activities on the pastoral lease and that, in any event, the 
tenement holder indemnify the pastoral lessee in relation to expenses 
incurred in connection with any remedial or mitigative measures carried 
out by the pastoral lessee.   

203  Proposed pastoral condition 11 headed "Indemnity of Pastoralist" 
would require the tenement holder to indemnify the pastoral leaseholder 
and the pastoral leaseholder's officers, employees, agents and consultants 
in relation to any injury, death, loss, damage or expense sustained by any 
person and from and against proceedings, claims, et cetera, brought by 
any person against the pastoralist in respect of injury, death, loss, damage 
or expense caused by any act or omission of the tenement holder or its 
employees, officers, agents, et cetera.  It requires the tenement holder to 



[2007] WAMW 14 
CALDER M 

2007WAMW14.doc   (<CES>) Page 60 

execute a deed of indemnity in such terms within 14 days of grant of the 
tenement and conditions the transfer of the tenement upon the transferee 
entering into an identical written indemnity.  It also requires that the 
indemnity of any such transferee must be submitted to the Department 
together with any application for approval of the transfer under the Mining 
Act.   

204  Again, the relativity of the ground applied for in the context of the 
whole of the Applicant's project and in the context of the nature of the 
activities proposed on the ground applied for and the relatively minor 
potential impacts of the proposed activities is the context in which 
consideration must be given to the imposition of either or both of 
proposed pastoral conditions 10 and 11.  Such a consideration must also 
include reference to the compensation provisions of the Act and to the 
legislative objectives of the relevant legislation together with government 
and ministerial and department policies.  I consider that in the context of 
all of those matters it is unnecessary and would be most inappropriate to 
impose such conditions on the grant of the MLA's.  The compensation 
provisions of the Act are adequate. 

205  In any event, I agree with the submission of the Applicant that such 
matters are more appropriately the subject of a private pastoral 
management or pastoral access agreement.  I consider that the proposed 
conditions, particularly taking into account the area of ground applied for 
relative to the area affected by the whole project, the nature of the 
proposed activities and the minimal impacts identified by 
Professor Goldney mean that the obligations that the Objectors seek to 
have placed upon the Applicant in the form of conditions go far beyond 
what is contemplated by the Mining Act.  That is not to say that, in other 
circumstances, it may not be appropriate for conditions to be imposed 
upon the grant of a tenement which do address the issues upon which 
proposed pastoral conditions 10 and 11 focus. 

RECOMMENDATION 

206  I recommend that, subject to the Native Title Act 1993 (Cth), the 
Minister grant MLA's 45/1142, 46/449, 46/451, 46/452 and 46/454 
subject to the imposition of standard DOIR conditions that may be 
appropriately imposed upon the grant of mining leases where  operations 
connected with the mining of iron ore are to be conducted on and  in the  
vicinity of the ground applied for and taking into account the Objectors’ 
pastoral operations and the issues and concerns that the Objectors have  
raised in respect of the need to minimise the adverse impacts of presently 
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proposed and possible future activities of the Applicants on the ground the 
subject of the MLA’s. 

  

207  In respect of MLA 45/1142 which is not covered by the State 
Agreement I recommend that in addition the following condition apply:  

                            "The lessee submitting a plan of proposed operations 
and measures to safeguard the environment to the Director, 
Environment, DOIR for his assessment and with an approval 
prior to commencing any development or productive mining or 
construction activity."  

208   

 


