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Representation: 
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Plaintiff  :  Mr G Lawton 

Defendants  :  Mr K Burgoyne 

Solicitors: 

Plaintiff  :  Lawton Lawyers 

Defendants  :  Burgoynes 
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Anor [2005] WASCA 236 (S) 
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COSTS 
 

1  Reasons for decision in relation to this matter have been published 
and orders made disposing of the matter.  I noted in those reasons for 
decision that “it seems that each party has won on some points and lost on 
others.  It is difficult to see that any costs award would be appropriate”.  
The issue of costs was left to be determined if pursued by parties. 

2  The parties have filed written submissions and I heard argument as to 
costs on 12 July 2007. 

3  The Plaintiff submits that it has succeeded and that costs should 
follow the event, and that it should therefore have its costs.  The 
Defendants submit that the Plaintiff has not succeeded on the amount 
claimed and has failed on a material point, and that the Defendants should 
be awarded costs, or alternatively each party should bear their own costs. 

4  The Plaintiff’s claim in these proceedings for a declaration that the 
partnership was one involving the 50% interest of each of the Plaintiff and 
the Defendants failed; the Plaintiff’s claim for a 50% interest in the 
excavator succeeded.  On the other hand, the Defendants succeeded in 
their claim for a declaration that the partnership was one based on the 1/3 
interest of the Plaintiff and the 2/3 interest of the Defendants; the 
Defendants lost their claim for total ownership of the excavator.  Findings 
in relation to partnership interests and ownership of the excavator had 
flow on effects in terms of ultimate entitlements to the parties.     

5  Each party had partial success in the proceedings: see Southern Wine 
Corporation Pty Ltd (in liq) v Frankland River Olive Co Ltd & Anor 
[2005] WASCA 236 (S).  As a result there should be no order as to costs.  

6  I order that each party bear their own costs. 

 

 


