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THE PROCEEDINGS 

1  George Francis Lee and Gregory Howlett (“The Applicants”) have 
lodged applications (“the applications”) for forfeiture of 7 mining 
tenements.  Meridian Mining Ltd (“Meridian) is the Respondent in each 
of 5 of those applications.  Maher Mining Contractors Pty Ltd (“Maher”) 
is the Respondent to both of the remaining 2 applications.  I shall refer 
herein to Meridian and Maher jointly as “the Respondents”. 

2  The respondents complain that the particulars that the applicants 
have served on them are inadequate and do not comply with the Mining 
Regulations 1981. The particulars that have been provided by the 
applicants are brief. They state that the Respondent is the holder of the 
subject tenement, that the tenement is of an area that is specified in the 
particulars in hectares, that the prescribed annual expenditure amount for 
the tenement is an amount specified in the particulars based upon the rate 
prescribed per hectare in reg. 31 and, finally, that the Respondent has not 
expended the minimum required amount “…or anything approaching that 
sum…”  

3  The applications were all lodged after 31 March 2007 which is the 
date upon which Mining Amendment Reg. 2007 commenced to operate.  
The significance of that in these proceedings is that that amendment 
introduced, inter alia, reg. 144 pursuant to which an applicant for 
forfeiture to a tenement must lodge and serve a written statement of 
particulars of the application at the same time as the application is lodged 
and served on the respondent.  What the particulars must contain is 
specified in subreg. 144(2) namely: 

“The statement of particulars shall contain —  

(a) a summary of the facts relevant to the application or 
response; and 

 (b) the legal basis of the application or response; and 
(c) the basic contentions of the person making the 

application or response; and 
(d) a list of any documents that the applicant or respondent 

might tender in evidence at the substantive hearing of 
the proceedings.” 
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4  Pursuant to subreg. 144(3) a Warden may order that further 
particulars additional to those so provided be provided to the Respondent.  

5  In this case the Respondents submit that the Applicants have failed to 
comply with subreg. 144(2).  It is argued that the particulars of each 
application simply say no more than there was expenditure non-
compliance.  It is said that reg. 144 requires more detail than has been 
provided in the particulars.  It is submitted that reg. 144 requires that the 
Applicant must, particularise basic contentions of fact going to the 
allegation of non-compliance with the expenditure condition.  It is said 
that there is nothing in the particulars that the Applicants have provided 
from which the Respondents could judge what case it is that the 
Applicants intend to rely upon.  In short, it is submitted that the Applicant 
needs to say, in effect, more than “ You haven’t spent the money ”. 

6  The position taken by the Respondents is that no more need be or can 
be particularised by them beyond what has been particularised in the 
particulars that they have lodged.  It is said that only material facts, and 
not evidence, need be disclosed in the particulars under reg. 144 .  It is 
said that the traditional distinction in pleadings between fact and evidence 
is not removed by reg. 144. 

7  Counsel for the Respondent makes the point that an applicant 
for forfeiture has undertaken to prove a negative. He says, in effect, 
that, because an applicant is usually not in possession of an intimate 
knowledge of what the tenement holder has done or not done in 
connection with the obligation to comply with the expenditure 
condition, it is not reasonable to expect or require any more 
particularisation than has occurred. He says that what should happen 
is that once the Respondents have served  a response and particulars 
under reg. 141, then the Applicants will be in a position, if the 
response particularises items and amounts of expenditure, to reply by 
conceding or denying the specified items and amounts.  I note that 
there is no express requirement that requires or enables a reply to be 
lodged or served. 

CONCLUSIONS 

8  I am of the opinion that what has been provided by the Applicants 
does not fulfil the requirements of reg. 144.  I consider that it is the 
intention of reg. 144 that an applicant, by means of the application for 
forfeiture together with the particulars that are required by reg. 144, will 
inform the respondent of, firstly, the nature of the proceedings (or the 
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cause of action) and secondly the nature of the case that the respondent 
will need to prepare for and meet.  The application for forfeiture in each 
case before me clearly discloses the nature of the proceedings.  The 
“Particulars of Applications” which are identical in each case, do not 
provide the Respondents with sufficient information to enable the 
Respondents to be properly aware of the nature of the case that the 
Applicants intend to present against the Respondents. 

9  The matters set out in paragraphs 1-6 do, as required by para. 144(2) 
(b) sufficiently set out the legal basis upon which the application is 
brought.  That, however, is not what the Respondents complain about.  
What they complain about is, in effect, that such matters of facts as are 
particularised are not an adequate summary of the facts relevant to the 
applications for forfeiture.  I agree. 

10  All of the factual content of paragraphs 1-6 inclusive amounts to no 
more than a recitation of the essential facts upon which the legal basis of 
the forfeiture application necessarily rests.  What is set out are the 
fundamental factual and legal conditions precedent to the success of the 
application.  That is an extremely confined focus and does nothing to 
inform the Respondent of the true nature of the factual case concerning 
actual expenditure that will be presented by the Applicants.  What has 
been provided by the Applicants is no more than the broadest possible 
factual basis for the application without which no legal basis for the 
application would exist.  Every application for forfeiture must disclose at 
least those fundamental facts in order to indicate the legal basis of the 
application.  To simply say the respondent tenement holder did not 
expend the minimum amount required at law or spent less than that 
amount is to do no more than state one of the legal bases of the 
application, namely that a requirement of the Act is not being complied 
with in respect of the expenditure conditions (s.98(1)) or that a term or 
condition to which the tenement is subject, including under s.50, is not 
complied with (s.96(2)(b)).  In my opinion, reg. 144(1) (a) requires more 
than that in the case of application for forfeiture of mining tenements. 

11   Paragraph 144(1) says: 

(1) A person lodging and serving an application under 
regulation 140 or a response under regulation 141 shall 
lodge and serve a written statement of particulars of the 
application or response - 
 (a) at the same time as the person lodges and serves 
the application or response; or 
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 (b) as directed by the warden at a mention hearing. 
 

12  It is important to bear in mind that reg. 144 applies to both the 
applicant and the respondent.  The intention of reg. 144, consistently with 
the intention of reg. 142 (which enables admissions of fact to be made and 
sought), and reg. 145 (disclosure of documents by applicants), is to 
overcome generality in the description of the nature of the claim and the 
case for a party, to identify and narrow the issues to be determined by the 
Warden and the Minister, to remove, as far as is reasonable in the context 
of the general and procedural rights and obligations of the parties, the 
potential for a party to be taken by surprise, to avoid any  potential for a 
party to be taken by surprise at hearing.  An important objective is to 
avoid unnecessary time and costs, both to the parties and to the State, 
being incurred. 

13  Essentially, those intentions and objectives are to be fulfilled in the 
case of an application for forfeiture by having every party ready to 
commence the hearing of the case with a sufficient knowledge of the legal 
and factual and documentary basis of and with a knowledge of the basic 
contentions (reg. 144(1)(c))  of every other party.  Achievement of the 
intentions and objectives may require a party, in complying with paras 
144(1) (a) and (b), to disclose, directly or indirectly the nature of some of 
the evidence that it proposes to present.  Compliance with paragraph 
144(1) (d), it would seem, will, in many instances, almost necessarily 
require disclosure of what might be termed “evidence”.  Paragraph 144(1) 
(d) of the Regulations seems to me to require more than what may, 
broadly, be described as “material facts” be disclosed.  In my opinion it 
calls for identification by name or other adequate description of 
documents that the party may tender at the substantive hearing.  That 
obligation is strongly supplemented, in a procedural sense, by reg. 145 
which empowers the Warden to order disclosure, by the applicant only, of 
relevant documents at any stage of the proceedings.  By subreg. 145(2), 
the disclosure provisions of the Magistrates Court (Civil Proceedings) 
Rules 2005 are incorporated in reg. 145.  The Civil Proceedings Rules – 
rules 30-34 inclusive – enable a respondent to an application for forfeiture 
to obtain inspection of any documents disclosed pursuant to an order of 
the Warden.  The applicant may object to disclosure of documents only 
upon the basis of privilege or inadmissibility in the proceedings.   

14  I am of the opinion that it is intended that a party that has 
particularised will, generally, be bound by the particulars in the sense that 
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the party will be bound, within the confines of the particulars provided, to 
prove or defend the cause of action identified in the application.  

15  Whether or not it is correct to describe the obligation of a party to 
provide particulars as described in paragraph 144(1) as being an 
obligation to provide “material” facts is arguable.  Regardless of what 
term may be used to correctly describe what must be disclosed by means 
of particulars, the issue of whether in any given case there has been 
compliance with reg.144 can only be determined by a consideration of 
what has been disclosed in the context of the Act and Regulations and the 
objectives of reg. 144.  

16  In Civil Procedure Western Australia Seaman QC says (20.13.1): 
“Particulars will usually give greater detail than the material facts which 

should be alleged with particularity and not in general terms …  
The giving of proper particulars may sometimes require that 
some part of the evidence and indeed the names of witnesses be 
revealed.   …  The rules and practices as to particulars must be 
sufficiently flexible to allow all parties to an action or matter to 
meet with necessary evidence and without delay to court 
processes the questions which may be raised at the hearing.” 

17 I take what Seaman QC said about the potential for evidence to be 
revealed to mean only that no more evidence than is essential to properly 
particularise the claim need be disclosed. 

18  Seaman QC (20.13.2) discusses the distinction between material 
facts and particulars: 

19  “The distinction between material facts and particulars is 
radical although there is a penumbra where they may overlap. 
…  It is suggested that the distinction is that the material facts 
reveal no more than the factual elements of the cause of action 
arising from the circumstances of the particular case, while the 
particulars reveal the sort of case the opponent will have to 
meet at trial, without disclosing the manner in which it is to be 
proved unless the disclosure is a necessary incident of 
preventing surprise at trial.  Because particulars are not 
material facts they should not be pleaded to … pleading of 
material facts as particulars is confusing and bad pleading 
practice.” 

20 It is to be acknowledged that Seaman QC’s commentary is in the context 
of rules of pleading and in the context of  judicial proceedings whereas the 
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application for forfeiture and the response and the particulars that are the 
subject of reg. 144 arise in administrative proceedings and are not 
pleadings as such.  They do, however, serve a similar purpose that 
pleadings serve in a court and I can see no reason why those principles in 
the commentary of Seaman QC that I have quoted do not have application 
to reg. 144. 

21  In my opinion the requirement in para 144(1) (a) that the party 
provides a “…summary of the facts relevant …” may require disclosure of 
the nature of the evidence to be called and, in some cases, parts of the 
actual evidence because a failure to reveal such matters will mean that the 
other party will be unable to properly prepare its case. 

22 In the present case the Applicants have failed to comply with reg. 144.  
The Respondents are no further informed of the case that is to be met than 
they were upon reading the applications standing alone.  I do not accept 
that it was contemplated by Parliament that when the Mining Amendment 
Regs 2004 became operative every tenement holder be put at risk of being 
subjected to potentially long and complex and costly proceedings by 
means of the mere lodgement of a duly completed prescribed form 
applying for forfeiture  where the continued existence of their tenements 
be put in issue before the Warden by nothing more than a bold assertion 
by any applicant in the application to the effect that there has been a non-
compliance with the expenditure condition and with no indication by the 
applicant of anything that reveals sufficient information to the tenement 
holder to enable the tenement holder to prepare a defence that is properly 
focussed upon identified legal and factual issues and avoids the need for 
the tenement holder to prepare a case at large.  I do not accept that before 
the 2004 amendment came into operation that such was the intention of 
Parliament. 

23 When the parties appeared before me on 13 December 2007 I informed 
them that I had concluded that the Applicants had not complied with the 
requirements. By consent, in accordance with my decision in the matter, 
orders were made for further particulars of the applications to be filed and 
served.  


