
[2007] WAMW 4 
 

2007WAMW4.doc   (<CES>) Page 1 

 
JURISDICTION : MINING WARDEN 

 
TITLE OF COURT : OPEN COURT 

 
LOCATION : PERTH 

 
CITATION : MURRIN MURRIN HOLDINGS PTY LTD & ANOR 

-v- ST BARBARA MINES LTD [2007] WAMW 4 
 

CORAM : CALDER M 
 

HEARD : 14 JULY 2006 & 8 NOVEMBER 2006 
 

DELIVERED : 13 APRIL 2007 
 

FILE NO/S : APPLICATIONS FOR MISCELLANEOUS 
LICENCES L37/129, L37/130, L40/24 
 

TENEMENT NO/S : MISCELLANEOUS LICENCES L37/129, L37/130, 
L40/24 
 

BETWEEN : MURRIN MURRIN HOLDINGS PTY LTD, 
GLENMURRIN PTY LTD 
(Applicants) 
 
AND 
 
ST BARBARA MINES LIMITED 
(Objector) 
 
 

 

Catchwords: 

APPLICATION - For tenement - Application to strike out 
APPLICATION - For tenement - Application to dismiss abuse of process 
DISMISSAL - Of application for tenement - Abuse of process 
MISCELLANEOUS LICENCE - Application for - Objection to - Abuse of 
process 
MISCELLANEOUS LICENCE - Application for - Objection to - Estoppel 



[2007] WAMW 4 
 

2007WAMW4.doc   (<CES>) Page 2 

MISCELLANEOUS LICENCE - Application for - Objection to - Injurious 
affect 
OBJECTION - To grant of tenement - Abuse of process 
OBJECTION - To grant of tenement - Estoppel 
OBJECTION - To grant of tenement - Miscellaneous licence – Injurious affect 
OBJECTION - To grant of tenement - Public interest 
PRACTICE AND PROCEDURE - Amendment - Of objection to grant of 
tenement - Subsequent purchaser 
PRACTICE AND PROCEDURE - Dismissal - Of application for tenement - 
Abuse of process 
PRACTICE AND PROCEDURE - Estoppel - Anshun estoppel 
PRACTICE AND PROCEDURE - Estoppel - Issue estoppel 
PRACTICE AND PROCEDURE - Stay of proceedings - Abuse of process 
PUBLIC INTEREST - Application for grant of tenement - Objection to 
PUBLIC INTEREST - Objection to grant of tenement - Miscellaneous licence 
WARDEN - Objection to grant of miscellaneous licence - Power of Warden to 
consider public interest 
WORDS AND PHRASES - Injuriously affect 

Legislation: 

Mining Act 1978 (WA), s 42, s 91, s 117 

Result:  

1. Application to amend objections granted. 
 
2. Applications 37/129 & 37/130 for Miscellaneous Licences both 

dismissed. 
 
Representation: 

Counsel: 
Applicants : Mr A Beech SC & Mr M T McKenna 
Objector : Mr A G Jones  

Solicitors: 
Applicants : Hunt & Humphry 
Objector : DLA Phillips Fox  
 
 



[2007] WAMW 4 
 

2007WAMW4.doc   (<CES>) Page 3 

Case(s) referred to in judgment(s): 
 
Administration of the Territory of Papua New Guinea v Daera Guba (1972) 130 

CLR 353 
Andela v Normandy Bow River Diamond Mine Ltd [2002] WAMW 6 
Bryant v Commonwealth Bank of Australia (1995) 57 FCR 287 
Carl Zeiss Stiftung v Rayner and Keeler Ltd (1970) 1 Ch 506 
Christmas Island Resort Pty Ltd v Geraldton Building Co Pty Ltd (9 September 

1997) 
Custombuilt Homes Pty Ltd v Dowell [2005] WASCA 221 
Diamond Rose NL and Moonstone Diamond Corporation NL v Hawks (23 

March 2001) 
Effem Foods Pty Ltd v Trawl Industries Australia (1993) 115 ALR 377 
Gleeson v J. Whippell & Co Ltd [1977] 1 WLR 510 
Kuligowski v Metrobus (2004) 220 CLR 363 
Lambidis v Commissioner of Police (1995) 37 NSWLR 320 
Marshall v Lockyer [2006] WASCA 58 
Pastras v The Commonwealth (1966) 9 FLR 152 
Port of Melbourne Authority v Anshun Pty Ltd (1981) 147 CLR 589.  
Rahme v Commonwealth Bank of Australia (20 December 1991 – unreported) 
Ramsay v Pigram (1968) 118 CLR 271 
Re Roberts; Ex parte Western Reefs Ltd v Eastern Goldfields Mining Company 

Pty Ltd (1990) 1 WAR 546 
Reichel v Magrath (1889) 14 App Cas 665 
Rogers v R (1994) 181 CLR 251 
Somodaj v Australian Iron and Steel Ltd (1963) 109 CLR 285 
Spalla v St George Motor Finance Ltd (No 6) [2004] FCA 1699 
State Bank of New South Wales Ltd v Stenhouse Ltd (1997) Aust Tort Rep 

81-423 
Striker Resources NL v Benrama Pty Ltd [2001] WAMW 7 
Striker Resources v Benrama [2001] WAMW 7 
Triantafillidis v National Australia Bank & Anor (1995) V ConvR 54-536 
Westover Holdings Pty Ltd v BHP Billiton Minerals Pty Ltd [2004] WAMW 12 
 
 
 
 
 



[2007] WAMW 4 
CALDER M 

2007WAMW4.doc   (<CES>) Page 4 

CALDER M 

APPLICATIONS FOR MISCELLANEOUS LICENCES: 

DECISION ON PRELIMINARY ISSUES:  

APPLICATION TO AMEND OBJECTIONS OR EXTEND TIME 

TO LODGE NEW OBJECTIONS 

APPLICATION TO STAY OR DISMISS THE MISCELLANEOUS 
LICENCE APPLICATIONS 

APPLICATION FOR DIRECTIONS AS TO EVIDENCE 

 

THE MISCELLANEOUS LICENCE APPLICATIONS 

 

1  Glenmurrin Pty Ltd and Murrin Murrin Holdings Pty Ltd (together, 
“the Applicants”) have jointly applied for the grant of miscellaneous 
licences L37/129, L37/130 and L40/24.  On each applications 
miscellaneous licences 37/129 & 37/130 it is stated that the purpose for 
which the licence is sought is to search for ground water.  
Regulation 42B(ia) prescribes for purposes of s 91 of the Mining Act 1978 
(WA) ("the Act") such a purpose for which a miscellaneous licence may 
be granted.  Sons of Gwalia Ltd ("Gwalia") lodged objections to the grant 
of the miscellaneous licences.  After the objections were lodged 
St Barbara Mines Limited (“St Barbara”) entered into an agreement with 
the administrators of Gwalia and acquired interests in a large number of 
mining tenements and pending tenement applications together with other 
assets and infrastructure.  Pursuant to the purchase agreement St Barbara 
assumed all rights and liabilities and obligations under the Act in respect 
of the assets that it acquired.  St Barbara has been substituted as the 
Objector to the grant of the three miscellaneous licences. 

2  Concerning application L37/129, in broad terms, St Barbara objects 
to the application on the basis that the ground applied for encroaches upon 
tenements in respect of which it is either the registered holder or is 
entitled to become the registered holder or that the encroachment is upon 
ground the subject of undetermined tenement applications in respect of 
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which St Barbara will have the right to be registered as holder if those 
tenements are granted.  The objections outline proposed future activity by 
St Barbara.  Those plans include recommencing the operation of the 
Tarmoola mill in early 2007 and that the mill will initially require five to 
six gigalitres of water per day to sustain operations and that it is proposed 
that the capacity of the mill will be substantially increased to a level that 
will require between nine and 14 gigalitres of water per day to sustain 
operations. 

3  It is said that the source of such water will be primarily from the 
Sullivan Creek and Station Creek palaeo-drainage systems.  Those 
systems, it is said, are beneath the land that is the subject of the 
miscellaneous licence applications and under tenements which St Barbara 
is the beneficial owner of or under land the subject of undetermined 
applications in which St Barbara has an interest.  The Objectors say that 
the water requirements of the Tarmoola mill exceed the sustainable yield 
of the Sullivan Creek palaeo-drainage system and that there is no prospect 
of further exploration within the area of miscellaneous licence L37/129 
establishing that that system has any excess water capacity. 

4  The objection says that in March 2000 Warden Thobaven SM, in 
Murrin Murrin East Pty Ltd v Sons of Gwalia Limited & Tarmoola 
(Australia) Pty Ltd refused to grant a miscellaneous licence to take water 
from the area the subject of application 37/129 and that, as Murrin Murrin 
East Pty Ltd is a related body corporate to the Applicants for L37/129, 
St Barbara relies upon an issue estoppel or Anshun estoppel arising out of 
the decision of the Warden. 

5  The grant of the application is further objected to upon the basis that 
grant will injuriously affect the objector’s tenements and tenement 
applications over which application L37/129 encroaches and that it will 
interfere with St Barbara's existing and proposed operations in respect of 
and associated with those tenements. 

6  It is also said that the application should be refused pursuant to s 117 
of the Act and, further and alternatively, that it should be refused pursuant 
to the provisions of s 111A of the Act.  The factors which it is said arise 
for purposes of s 111A are the limited prospect of identifying excess 
water supplies, the fact that the Applicants are unlikely to subsequently be 
granted an application to take water from the land the subject of the 
applications, the consequential interference with St Barbara's existing and 
proposed operations, the environmental impact, the fact that it is more 
efficient that the available water resources be utilised for the Tarmoola 
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mill operations than for the Applicants' operations due to the proximity of 
the Tarmoola mill to the water supply.  A breach of s 155 of the Act by 
the Applicants or entities related to the Applicants is also alleged. 

7  It is said, in concluding, that, alternatively, in the event that 
application L37/129 is granted, the land the subject of the tenements held 
by St Barbara and the land the subject of the pending applications for 
tenements should be excised from the granted miscellaneous licence and 
that the portion of what is described as the "protected area" and the 
"additional area" identified on the annexed plan should be excised and 
that the application should be granted subject to conditions to prevent 
interference with St Barbara's operations and to protect St Barbara's 
interests. 

8  The objection to application L37/130 is in almost identical terms to 
that in respect of L37/129 except that it is said that the land the subject of 
application L37/130 is over the Station Creek palaeo-drainage system, and 
is over land that is the subject of specified granted tenements or of 
applications for tenements in respect of which St Barbara has an interest. 

9  Concerning application L40/24, the objection again notes the sale 
agreement between St Barbara and the administrators of Gwalia of assets 
that include granted tenements and applications for tenements in respect 
of which St Barbara has an interest.  It says that the ground the subject of 
application L40/24 encroaches upon such tenements or applications for 
tenements.  Reference is then made to the Gwalia mill on M37/25 that 
will require, for future operations, a substantial water supply which 
St Barbara intends to draw from the land the subject of the tenements in 
respect of which it has an interest.  It is said that the grant of application 
L40/24 will injuriously affect such tenements and interfere with existing 
and proposed operations of St Barbara in respect of those tenements.  The 
objection also says that the application should be refused pursuant to 
s 117 of the Act or, alternatively, pursuant to s 111A of the Act. 

10  Concerning s 111A, it is said that grant is not in the public interest in 
all the circumstances, including the fact that it is a more efficient use of 
resources from water from the area to be utilised for the Gwalia mill than 
for the Applicants' operations due to the proximity of the Gwalia mill to 
the subject water.  In conclusion, it is said that in the alternative, if the 
application is granted, then the land the subject of the tenements should be 
excised and/or the application should be granted subject to conditions to 
prevent interference with St Barbara's operations and to protect 
St Barbara's interests. 
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APPLICATION TO EXTEND TIME FOR OBJECTIONS OR AMEND 
OBJECTION 

11  At the hearing of the application to amend or to extend time before 
me on 14 July 2006 and in the course of hearing submissions from the 
parties I ordered that the objections be amended by the substitution of 
St Barbara for Gwalia as the objector in each case.   I also ordered that 
pars 1 to 11 inclusive, 16 and 17 of the proposed amendments be 
substituted for the three grounds for objection set out in the original 
objection in each case.  The first 11 paragraphs of the proposed 
amendments simply recited fundamental facts which, in the main, were 
unlikely to be contested and which, it could be anticipated, would have 
been presented as evidence even if the objections had not been amended.  
I accept that where those 11 paragraphs contain expressions of future 
intention on the part of the Objector and some technical facts, for 
example, the capacity of and water requirements of the Tarmoola mill, 
there may be an evidentiary contest between the parties.  In any event, 
counsel for the Applicants expressly indicated that his client did not object 
to pars 5 to 11 being allowed as grounds for objection read in isolation 
and insofar as they involve particular matters relating to the application of 
the provisions of s 117 of the Act.  Paragraph 16 of the proposed 
amendments or new objections simply repeats, in essence, what the 
original objection said.  Paragraph 17 merely raises the alleged 
consequence, for purposes of s 117 of the Act, of the effect that a grant of 
the tenements would have. 

12  It follows from the orders of substitution and amendment that I made 
on 14 July that I have allowed the application to amend rather than 
granted an extension of time for lodgement of new objections.  In my 
opinion, that was the most appropriate outcome.  I was not satisfied that, 
in any event, it would not have been open to the Objector to simply have 
particularised the original objections by the inclusion of the material 
contained in pars 1 to 11, 16 and 17 inclusive. 

13  In his affidavit in support of the Objector Mr Reed says that it is his 
belief that until early April 2005 St Barbara was not aware of the 
Applicants' applications or of the objections that had been lodged by 
Gwalia.  As at that time, St Barbara had not completed its review of the 
assets that it had acquired under the sale agreement or of the preliminary 
estimates previously referred to in connection with the Tarmoola mill.  It 
is said that, accordingly, St Barbara did not as at April 2005 appreciate the 
significance of the applications or the potential consequences of them 
being granted.  It is said that it was previously considered by the chief 
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financial officer and company secretary of St Barbara, Mr Ross Kennedy, 
that St Barbara's interests could be adequately protected if the parties 
entered into a standard access deed.   

14  Mr Reed then refers to the previous proceedings before 
Warden Thobaven.  Mr Reed says that, having become aware of the 
Warden's reasons for decision, he concluded that a standard access deed 
was unlikely to be adequate to protect St Barbara's interests and that a 
thorough review of the whole matter was required.  Mr Reed then relates 
how, after correspondence between solicitors for the parties and then, 
from about December 2005, negotiations being conducted between the 
parties, a position was reached where no settlement could be achieved.  

15  In connection with the justification for the grant of the application 
for leave to amend or to extend time for lodgement of new objections 
Mr Reed sets out the following matters.  He says that he believes that 
St Barbara has an interest in the outcome of the applications which did not 
arise until after the time had expired for lodgement of objections and that 
the proposed new or amended grounds for objection are good grounds.  
He says that St Barbara has acted diligently and reasonably following the 
acquisition by St Barbara of the assets of Sons of Gwalia and should be 
given the opportunity to raise the new grounds of objection.  He also says 
that St Barbara would be prejudiced if the current applications are allowed 
to proceed to grant without the proposed objections being heard and says 
that the Respondents will not be prejudiced if St Barbara is given an 
opportunity to raise the new grounds of objection. 

The Objectors' Submissions on the Remaining Proposed Amendments 

16  Proposed objections 12 to 14, together, state that a considerable 
amount is known about the water capacity of the two palaeo-drainage 
systems by reason of previous exploration and monitoring conducted by 
Gwalia and by the Applicants or related entities.  It is said, but not 
particularised, that the latter was conducted without authority contrary to 
s 155 of the Act.  It is said that the water requirements of the Tarmoola 
mill and the Water Corporation together exceed the sustainable yield of 
the two systems and that there is no prospect of further exploration within 
the ground applied for establishing that either palaeo-drainage system has 
any excess water capacity.  What St Barbara says in relation to those 
three paragraphs is that they focus on the potential prejudice that is likely 
to flow if the applications are granted.   
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17  St Barbara wishes to argue that there is no prospect of future 
exploration identifying any excess water capacity which could result in 
either the grant of applications for licences to take water or the actual 
taking of water.  It is said that that is not a matter which may only 
properly be raised if and when a subsequent application to take water is 
made because, in accordance with the decision in Western Reefs (supra), 
the role of the Warden in considering an application for grant of a 
miscellaneous licence includes the consideration of the merits of the 
application.  Counsel submitted that there is an element of discretion on 
the part of the Warden in that the Warden has to weigh up the interference 
to the underlying tenement holder but that the interference with that 
tenement holder is not something to be assessed in isolation.  Counsel 
referred to the comment by Brinsden J to the effect that the overriding 
consideration was whether the grant of the tenement would promote the 
objects of the Act.   

18  Ultimately, the Objector submits that what the Warden is required to 
do is to weigh up, on the one hand, the potential interference or detriment 
that an application for a miscellaneous licence may have upon the 
underlying tenement holder and weigh up the potential benefits that could 
flow from the application.  It is submitted that where the potential benefits 
flowing from a tenement grant will outweigh potential detriments to the 
underlying tenement holder, then the application is to be granted.  He said 
that the case that St Barbara wants to establish at the hearing is that there 
is nothing that can be gained by the grant of the applications for a licence 
to explore for water.  In that regard counsel referred to comments made in 
the affidavit of Mr Wharton to the effect that there is insufficient data 
available to assess with a high level of confidence how much water is 
available in the area and that further exploration and drilling is, in 
Mr Wharton's opinion, unlikely to resolve the uncertainties as to the 
specific yield of the shallow alluvium and as to the re-charge rate of the 
aquifer.  He points to the opinion expressed by Mr Wharton to the effect 
that Mr Wharton is highly confident that both palaeo-drainage systems 
have no excess water supply and that if the Applicants upgraded 
production bores within the area of the ground applied for, except perhaps 
in the high salinity area to the south, there would be a resultant 
draw-down in the water levels in both palaeo-drainage systems which 
would adversely affect the supply of water from St Barbara's existing and 
planned production bores.  It is submitted that there are virtually 
negligible benefits to the public interest in granting the miscellaneous 
licences and that such benefits as there may be are outweighed by the 
detriments that will flow to St Barbara.  Counsel for the Objector later 
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agreed that submissions of that nature could be taken as having more 
relevance to any argument that may follow if a subsequent application is 
lodged for the grant of a miscellaneous licence to take water.  However, 
he said that it is a legitimate approach to look at what ultimately may flow 
from the grant of a licence to explore. 

19  Proposed par 18 of the objections to applications L37/129 and 
L37/130 states that further and alternatively the applications should be 
refused pursuant to s 111 of the Act on the grounds that grant is not in the 
public interest.  Ground 10 of the proposed amendments to the objection 
to application L40/24 also raises public interest pursuant to s 111A but for 
different specified reasons.  The matters of relevance to the public interest 
issue sought to be raised in respect of proposed par 18 are the limited 
prospect of identifying excess water supplies; the unlikelihood of the 
Applicants subsequently being granted an application to take water; the 
consequential interference with the Objector's existing and proposed 
operations; consequential environmental impact; the fact that it is more 
efficient to utilise water from the Sullivan Creek drainage system for the 
Tarmoola mill because it is closer to the water supply than the Applicants' 
operations are; the previous (unparticularised) breach of s 155 of the Act 
by the Applicants or related entities of the Applicants. 

20  Proposed par 10 of the objection to application L40/24 raises s 111A 
specifying only that the relevant circumstances include the fact that it is 
more efficient to use the water resources for the Gwalia mill than for the 
Applicants' operations due to the proximity of the Gwalia mill to the water 
supply.   

21  Counsel agreed that proposed subpar 18(f) (concerning s. 155) is 
effectively a separate issue.  He agreed that it may be necessary to further 
particularise the allegation should the matter proceed to hearing.  He said 
that the allegation refers to drilling said to have been done by or on behalf 
of Minara within the catchment area of each of the palaeo-drainage 
systems and it is said that those bore holes were drilled without authority 
under the Mining Act. 

22  In supplementary submissions lodged on 27 October 2006 the 
Objector described a number of documents that had been obtained from 
the Department.  Those documents included an edited copy of a letter on 
Magistrates' Chambers letterhead to the Warden's clerk dated 27 January 
2000 in which there is a directions to the Warden's clerk in respect of 
applications L37/93, L37/94 and L37/96, namely: 
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"Subsequent to the decision delivered on December 23, 1999 it 
was necessary for the Warden to indicate the area it was 
proposed to exclude from the application L37/93 and L37/94. 

In respect to L37/93 (Sons of Gwalia) the proposed area of 
exclusion was between the coordinates 6810000m N in the South 
and 6820000m N in the North. 

In respect to L37/94 (Tarmoola) the proposed area of exclusion 
lies between the coordinates 6820000m N in the South and 
6835000m N in the North." 

23  The letter concludes with a request to relist the matter before the 
Warden on February 18, 2000.  The letter is dated 27 January 2000.  In 
connection with the letter Mr Pulliner, in his affidavit of 28 August 2006 
(see para 24-25 above) referred to a plan prepared by Mr Paul Gibson said 
to show the "protected area" identified in the Warden's letter.  
Mr Pullinger says in his affidavit that the plan is based on the Geocentric 
Datum of Australia (GDA) system, whereas, he believes, the coordinates 
provided in the Warden's letter are based on the superseded Australian 
Geodetic Datum (AGD).  On the basis of that information the Objector 
seeks leave to amend the Application to Amend by substituting the plan of 
Mr Gibson for the plan annexed to the proposed objection amendments.  It 
is said by the Objector that the result of amending the Application to 
Amend the objection by annexing the new plan will be to reduce the size 
of area which the Objector says is unavailable for grant to the Applicants.   

24  The issue of that amendment was not addressed by counsel in 
argument before me, however, I allow the amendment as it seems to me 
that it is a matter that can be readily addressed in evidence and 
submissions at any hearing of the applications. 

Submissions of the Applicants Concerning the Remaining Proposed 
Amendments 

25  The starting point for the Applicants is that there is opposition only 
insofar as the Objector seeks to raise matters that are not properly matters 
for objection to the applications.  In addition, it is emphasised by the 
Applicants that it is to be borne in mind that the applications for the 
miscellaneous licences are applications to search for, not to take, ground 
water and that that is the context in which the original objections and the 
proposed amendments should be dealt with.  It was initially said in written 
submissions by the Applicants that much of the material contained within 
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pars 5 to 14 of the proposed amendments and also in par 18 in respect of 
applications L37/129 and L37/130 and pars 5 to 7 and par 10 of the 
proposed amendments in respect of L40/24 are matters that are inapposite 
to the present applications and are matters that might be properly raised if 
an application were made for a licence to take water. 

26  At the hearing of the applications to amend or extend time the 
Applicants took the position in relation to pars 5 to 11 of the proposed 
amendments that they were not objected to but only insofar as they 
constituted the factual matters upon which the Objector will argue its 
position in respect of s 117.  In relation to pars 12 to 14, counsel for the 
Applicants submitted that there was a legal flaw in the submission on the 
part of the Objector insofar as the Objector submitted that the exercise to 
be undertaken by the Warden in determining an application for the grant 
of a miscellaneous licence required a weighing up of benefits to the 
applicant and detriment to the objector that would arise from the grant of 
the licence. 

27  The Applicants say that the correct approach is to determine whether 
there is a detriment that will flow to the underlying tenement holder if the 
tenement is granted, which detriment is not able to be avoided by the 
imposition of a condition or conditions upon grant.  It is submitted that 
there is no legitimate function on the part of the Warden in giving 
consideration to the extent of any benefit that may flow to the Applicant 
and then giving consideration to the extent and nature of any detriment 
that might fall upon the underlying tenement holder upon grant and then 
saying that the benefit outweighs the detriment.  Putting the matter of 
detriment in another way, the Applicants say that the correct approach is 
that if there is no detriment discerned or if there is no detriment which 
remains after the imposition of appropriate conditions, then there is no 
weighing exercise but that if there is a detriment which remains after 
formulating appropriate conditions, then there is no grant; in both 
instances there is no weighing of competing interests. 

28  Concerning proposed par 18 of the proposed amendments in respect 
of applications L37/129 and L37/130 and par 10 of the proposed 
amendments concerning application L40/24, all of which relate to the 
public interest for purposes of s 111A of the Act, the position of the 
Applicants is that they have chosen not to make submissions in relation to 
the law concerning the Warden's role in relation to s 111A in connection 
with an application for a miscellaneous licence in the light of previous 
decisions by myself in that regard and in respect of which they do not 
wish to invite me to re-consider my previous conclusions.  It is submitted, 
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however, that none of the alleged circumstances that are specified in 
par 18 give rise to matters which, in any event, could excite the attention 
of the Minister under s 111A. 

CONCLUSIONS IN RESPECT OF THE REMAINING PROPOSED 
AMENDMENTS 

29  Paragraphs 12 to 14 of the proposed amendments to the objections in 
respect of applications L37/129 and L37/130 are allowed.  I consider that 
pars 12 and 13 are, in effect, a particularisation of the alleged basis upon 
which par 14 is included.  I perceive that, in essence, par 14 is an 
objection based upon the alleged futility of granting the applications to 
explore for the purported simple reason that the Applicants could never 
discover within the drainage system any quantity of water such as would 
result in there being within that drainage system any sustainable yield of 
water that would exceed the water requirements of the Objector.   

30  I consider that what the Objector is seeking to do in that context is 
not to say in par 14 that the granting of the licence to explore would, of 
itself, give rise to an injurious effect as contemplated by s 117, but to say 
that because no excess capacity over and above the objectors’ 
requirements could be discovered, then any application in the future for a 
licence to take water would necessarily be refused because the taking of 
any water pursuant to any such licence would necessarily offend the 
provisions of s 117 because of the consequential injurious affect that 
could not be alleviated by the imposition of any condition, thereby, as said 
by Malcolm CJ in Re Roberts (supra) (551, pars 48-49), meaning that the 
grant of a miscellaneous licence to take water would be nugatory.  I think 
the resolution of that issue is a matter in respect of which evidence may 
properly be given by both the Objector and the Applicants and that the 
issue is one which is relevant to the application, which falls within the 
contemplation of s 142 of the Act and is one to which consideration 
should be given at the hearing. 

31  Concerning proposed pars 18 (L37/129 and L37/130) and 10 
(L40/24), I note that subpar 18(e) includes, in part, the claim that it is not 
in the public interest to grant as there is a more efficient use of resources 
for water for the Gwalia mill than for the Applicants' operations due to the 
proximity of the Gwalia mill to the water supply.  The proposed par 10, 
however, includes the broad and otherwise unparticularised claim that it is 
not in the public interest "in all the circumstances" to grant 
application L40/24.  I agree with the submissions of the Applicants, other 
than in respect of subpars 18(d) and (f), that the matters said to be of 
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public interest do not go to matters of public interest that are contemplated 
by s 111A.  I consider that the matters raised in subpars (a), (b), (c) and 
(e) are all matters of private interest which are not such that it could be 
said that it is in the public interest that the Minister give consideration to 
them for purposes of s 111A.  It is not, per se, a matter of any public 
interest that an Applicant has limited prospect of succeeding in an 
endeavour in respect of which it is required to obtain statutory permission 
such as a miscellaneous licence.  It is not a matter of public interest for 
purposes of s 111A that if the Applicant is granted a licence to explore, it 
is unlikely to subsequently be granted an application to take water.  In any 
event, in relation to proposed subpars 18(a) and (b), the allegations of 
limited prospects and the unlikelihood of subsequent grant of a licence to 
take water are, in this case, matters more appropriately to be dealt with in 
the context of s 117 than s 111A. 

32  Concerning proposed par 18(d), I am of the view, for reasons that I 
have previously expressed (see Striker Resources v Benrama [2001] 
WAMW 7), that it may be appropriate for a Warden in conducting a 
hearing of an application where grant lies within the discretion of the 
Warden to refer environmental impact issues to the Minister for the 
Minister's consideration pursuant to s 111A prior to the Warden finally 
determining the application for the grant.  For that reason I consider that 
the amendment proposed in subpar 18(d) should be allowed. 

33  Concerning subpar 18(f), I consider that a previous breach of the 
Mining Act that constitutes an offence under the Act may be a matter in 
respect of which the Warden could give consideration to making a similar 
referral to the Minister prior to finally determining an application for the 
grant of a miscellaneous licence to enable the Minister to give 
consideration to the provisions of s 111A.  For that reason I allow that 
amendment subject, however, to there being adequate particularisation by 
the Objector at a time sufficiently prior to the hearing of the applications 
as will enable the Applicants to properly deal with the allegation.  That 
was something which was discussed with counsel in the course of the 
hearing on 14 July 2006 and may ultimately require further direction by 
me in the absence of agreement by the parties.  In that regard I note, as 
was mentioned at the hearing, that s 155 is mentioned in subpar 12(b).  
The same particularisation obligation applies in respect of that 
subparagraph. 

34  Concerning par 10 of the objection in respect of L40/24, in the 
absence of particularisation as to what makes the application "not in the 
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public interest, in all the circumstances" for purposes of s 111A, as is 
alleged, the amendment is to be disallowed.   

35  Concerning proposed par 19, I allowed the amendment but only on 
the basis that, as discussed with counsel during the hearing in respect of 
subpar 19(c), there be a particularisation of the conditions that the 
Objector says are appropriate if, as sought in subpar 19(a), the land the 
subject of the underlying tenements is excised or the "protected area" and 
the "additional area" referred to in subpar 19(b) are excised.  That 
particularisation is a matter which may require further direction by me. 

36  In supplementary submissions lodged on 27 October 2006 the 
Objector sought leave to amend its application to amend by substituting 
for the plan that was annexed to the objections the plan prepared by 
Mr Paul Gibson based upon Geocentric Datum of Australia coordinates 
rather than the superseded Australian Geodetic Datum system, which plan 
is the subject of pars 6 to 11 of the affidavit of Mr Pullinger sworn 
28 August 2006.  I see no reason why that plan should not be substituted 
and allow that amendment.   

APPLICATION TO STAY OR DISMISS PROCEEDINGS AND FOR 
DIRECTIONS AS TO EVIDENCE 

37  The Objector seeks the following orders: 

"1. Application L37/130 be stayed or dismissed on the 
grounds that: 

(a) the Applicant is estopped from bringing 
Application L37/130; and/or 

(b) the Application L37/130 constitutes an abuse of 
process. 

2. Application L37/129 be amended to excise the land the 
subject of previous application L37/94 on the grounds 
that insofar as Application L37/129 includes the land the 
subject of previous Application L37/94: 

(a) the Applicant is estopped from bringing 
Application L37/129; and/or 

(b) the Application L37/129 constitutes an abuse of 
process. 
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3. Alternatively to paragraphs 1 and 2, it be directed that 
the Applicants be estopped from bringing any evidence 
inconsistent with any final finding of fact that was central 
to the decision reported as Murrin Murrin East Pty Ltd v 
Sons of Gwalia Limited and Tarmoola (Australia) Pty Ltd 
(Warden Thobaven SM; 31 March 2000). 

4. Alternatively to paragraphs 1 to 3, it be directed that: 

(a) the decision reported as Murrin Murrin East Pty 
Ltd v Sons of Gwalia Limited and Tarmoola 
(Australia) Pty Ltd (Warden Thobaven SM; 
31 March 2000) is a final decision of a judicial 
nature which is capable of giving rise to an issue 
estoppel; and 

(b) there is privity between the parties to these 
proceedings and the parties to the proceedings 
the subject of the decision reported as Murrin 
Murrin East Pty Ltd v Sons of Gwalia Limited and 
Tarmoola (Australia) Pty Ltd 
(Warden Thobaven SM; 31 March 2000) which is 
sufficient to support a claim of issue estoppel." 

The Evidence 

38  All of the evidence from both parties has been presented in the form 
of affidavits.  I heard oral submissions from counsel for both parties on 
14 July 2006, having previously received written submissions from both 
sides.  I later made orders by consent, including an order that the 
application to stay or dismiss and the application for extension of time for 
lodgment of objections or for amendment of objections be determined on 
the basis of the papers and of the oral submissions from counsel at the 
hearing on July 2006.  The papers to be taken into account by me included 
an affidavit of Mr Pullinger dated 28 August 2006. 

Objector's Evidence on the Dismis/Stay/Directions Application 

39  Mr Philip Wharton is a hydrogeologist and is the principal 
hydrogeologist employed by Rockwater Pty Ltd, a specialist 
hydrogeological and environmental consulting firm.  He has had 30 years' 
experience as a hydrogeologist, mainly in Western Australia, and holds a 
Bachelor of Science degree with honours.  I am satisfied that he has an 
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extensive knowledge of the Sullivan Creek and Station Creek palaeo-
drainage systems and the surrounding areas.  That knowledge is derived 
from having been engaged during 1983, 1984 and 1987 by Esso Australia 
Ltd and Harbour Lights Mining Ltd to supervise exploration for ground 
water from the Station Creek palaeo-drainage system and having 
supervised the development of the Harbour Lights borefield in that area 
during the period 1984 to 1987.  He also supervised geophysical 
investigations and carried out numerical modelling for the Sullivan Creek 
borefield for Tarmoola Operations Pty Ltd and PacMin Mining 
Corporation Ltd during the period 1999 to 2000.  He was also engaged by 
Gwalia to provide expert advice in relation to the available water supplies 
in the Station Creek system and assisted Mr Kevin Morgan, an expert 
engaged by Tarmoola Australia Pty Ltd, with advice on the Sullivan 
Creek system during the 1999 to 2000 period.  Since December 2005 he 
has been engaged by the Objector to provide expert advice in relation to 
sourcing from the Sullivan Creek and Station Creek palaeo-drainage 
systems water supplies which St Barbara says it requires to operate its 
nearby mining operations. 

40  Mr Wharton gave expert evidence on behalf of Gwalia, one of the 
objectors, to the grant of miscellaneous licence applications L37/93 and 
L37/94.  Those applications were made by Murrin Murrin East Pty Ltd.  
The purpose for which those miscellaneous licences were applied for was 
to "take water".  Mr Wharton notes that Warden Thobaven refused to 
grant either application and a copy of the Warden's reasons for refusal is 
annexed to his affidavit.  Mr Wharton also notes from the tenement 
register search in respect of application for miscellaneous licence L37/95, 
lodged by Murrin Murrin East Pty Ltd in September 1998, that the 
application was withdrawn on 12 March 2002. 

41  Annexed to Mr Wharton's affidavit is a copy of a plan not prepared 
by Mr Wharton but which Mr Wharton accepts is based on information 
sourced from Tengraph and other information that Mr Wharton provided 
to the person who prepared the plan, namely, Mr Doyle, an employee of 
the Objector.  Mr Wharton says that the plan shows the ground over 
which applications L37/93 to 95 were made and the ground covered by 
the current applications L37/129 and L27/130.  He says the plan also 
shows the location of the Objector's existing and proposed water 
production bores, the Old Agnew Road which is referred to in 
Warden Thobaven's decision, the "STL" and "STM" geophysical traverses 
referred to in Warden Thobaven's decision, together with the Tarmoola 
mill and the Objector's underlying tenure.  Mr Wharton has also annexed 
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to his affidavit copies of Departmental quick appraisals of L37/93 to 
L37/95. 

42  Mr Wharton says that it is apparent from the plan prepared by 
Mr Doyle and from the quick appraisals of L37/93 to L37/95 that the land 
the subject of current application L37/129 is identical to the land the 
subject of the old applications L37/94 and L37/95 and that the land the 
subject of current application L37/130 is identical to the land the subject 
of the old application L37/93.  He observes that L37/129 and L37/94 and 
L37/95 are located on the left side of the plan and target the Sullivan 
Creek palaeo-drainage system.  He says that application L37/130 and old 
application L37/93 target the Station Creek palaeo-drainage system. 

43  Mr Wharton has annexed to his affidavit company extracts of Murrin 
Murrin East Pty Ltd, Murrin Murrin Holdings Pty Ltd and Glenmurrin Pty 
Ltd and says that it is apparent from those searches that Murrin Murrin 
East, Murrin Murrin Holdings and Glenmurrin are all subsidiaries of 
Minara Resources Pty Ltd.  Also attached to the affidavit are company 
extracts of Sons of Gwalia Limited, Tarmoola (Australia) Pty Ltd (both 
companies being recorded as subject to a deed of company arrangement) 
and he observes that it is apparent from those two extracts that Tarmoola 
is a subsidiary of Gwalia. 

44  Annexed to Mr Wharton's affidavit are a series of copies of A13 
searches of various granted tenements and tenement applications, together 
with some pages of a sale agreement dated 21 March (he has not stated 
the year) between the Objector, Gwalia and the administrators of Gwalia 
pursuant to which the Objector acquired an interest in the tenements 
previously referred to by Mr Wharton.   

45  A second affidavit of Mr Wharton was also lodged.  In that he 
concedes that he was in error in his first affidavit in stating that 
Glenmurrin was a subsidiary of Minara Resources Ltd and says that it is 
in fact a subsidiary of Glencore International AG.  He annexes to his 
affidavit, however, a copy of the 2005 annual report of Minara in which it 
is indicated that Glencore was the largest shareholder of Minara as at 28 
March 2006 and which also indicates that a Mr Willy Strothotte is 
concurrently a director of Minara and chairman of Glencore.  He also 
notes that, from other annexures to his second affidavit, it is apparent that 
Glencore was the largest shareholder of Anaconda Nickel Limited as at 
31 August 1998 and as at 18 August 1999. 
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46  Mr Wharton's second affidavit also contains a response to the 
affidavit of Mr Garth Richards sworn on behalf of the Applicant in June 
2006.  Mr Wharton says in connection with pars 12 to 14 of Mr Richards' 
affidavits that the level of confidence with which the available water 
supplies in the Sullivan Creek and Station Creek palaeo-drainage systems 
can be predicted is limited primarily by uncertainties as to the specific 
yield of the shallow alluvium and the re-charge rate of the aquifer.  He 
also says that the accumulation of more data from further exploration will 
not resolve the uncertainties as to the specific yield of the shallow 
alluvium or the re-charge rate of the aquifer and therefore will not allow 
the available water supplies in the two palaeo-drainage systems to be 
predicted with a significantly high level of confidence. 

47  Mr Wharton says that there is already more data available in relation 
to those two systems than is commonly generated for the purpose of 
assessing available water supplies from palaeochannel aquifers.  He says 
that there is sufficient data in relation to the Sullivan Creek and Station 
Creek palaeo-drainage systems to conclude with a high degree of 
confidence that: 

"(i) if the Applicants were to operate production bores 
anywhere within the area of applications L37/129 and 
L37/130, except perhaps in the high salinity area at the 
very south of both applications, this would result in 
draw-downs in the water levels in the Sullivan Creek and 
Station Creek palaeo-drainage systems which would 
adversely affect the supply of water from SBM's existing 
and planned productions bores and possibly the Water 
Corporation borefield;  

(ii) the Sullivan Creek and Station Creek palaeo-drainage 
systems have no excess water supply available taking into 
account the sustainable yield of the Sullivan Creek and 
Station Creek palaeo-drainage systems and the current 
and future water requirements of the Tarmoola mill and 
the Water Corporation borefield; and 

(iii) there is little or no prospect of further exploration within 
the area of applications L37/129 and L37/130 identifying 
that the Sullivan Creek and Station Creek palaeo-
drainage systems have any further capacity". 
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48  In par 17 of an affidavit sworn 14 June 2006 by Garth Richards and 
filed on behalf of the Applicants, Mr Richards said that in exploring the 
subject ground he proposed to use methodology that was not used or was 
not available in 1999, namely, inter alia, a combination of airborne 
electromagnetic survey ("Hoist EM"), ground gravity survey ("GGS"), 
exploration and test production bore drilling and test pumping techniques 
as detailed later in his affidavit.  In par 20 of the same affidavit 
Mr Richards said that he was not sure whether Hoist EM was available in 
the Goldfields in 1999 but that from the data that he has had access to he 
inferred that it was not used in 1999.  In response to those two paragraphs 
Mr Wharton expresses the opinion that the data acquired from Hoist EM 
is similar to data acquired from ground-based TEM, that data acquired 
from Hoist EM is likely to be of a lower resolution than the data acquired 
by ground-based TEM and that the only advantage of Hoist EM is that 
surveys can be conducted more quickly because they are conducted using 
a helicopter. 

49  Mr Wharton says that he has reviewed the expert's report tendered in 
evidence as exhibits at the hearing before Warden Thobaven and is of the 
opinion that related entities of the Applicants had previously conducted 
TEM surveys, exploration drilling (at least 124 holes), test bore 
construction (at least 33 bores), hydraulic testing of bores and water 
analyses in respect of the land the subject of applications L37/129 and 
L37/130.  He also says that the Water Corporation, Gwalia, Tarmoola and 
the Geological Survey of WA have previously done a significant amount 
of work generating data as to the available water supplies from the subject 
land and that there were differences of opinion between the four experts 
who gave evidence at the hearing before Warden Thobaven but the 
differences of opinion related to the appropriate techniques for modelling 
the data and the results of the modelling and none of the experts expressed 
any concerns as to the sufficiency of the data. 

50  Two affidavits in support of the Objector and sworn by Andrew 
Pullinger were also filed.  Mr Pullinger is an articled clerk employed by 
the solicitors for the Objector.  In his first affidavit Mr Pullinger recites 
information in files maintained by his employer in which efforts to obtain 
documents relating to the hearing before Warden Thobaven are recorded.  
He says that in June 2006 he was informed by an officer of Department of 
Industry and Resources that copies of exhibits tendered at the hearing 
before Warden Thobaven had been located and photocopies were 
available for collection.  Those exhibits comprise four lever arch files and 
annexed to his affidavit is a copy of the indexes to each of those files.  
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Also annexed to his affidavit are six copies of exhibits tendered at that 
hearing. 

51  In his second affidavit dated 28 August 2006 Mr Pullinger annexes, 
inter alia, copies of the objections that were before Warden Thobaven and 
a copy of a letter on Magistrate's chambers letterhead to the Warden's 
clerk dated 27 January 2000 in which the Warden requested the Warden's 
clerk to advise the parties to applications L37/93, L37/94 and L37/96 as 
follows: 

"Subsequent to the decision delivered on December 23, 1999 it 
was necessary for the Warden to indicate the area it was 
proposed to exclude from the application L37/93 and L37/94. 

In respect to L37/93 (Sons of Gwalia) the proposed area of 
exclusion was between the coordinates 6810000mN in the South 
and 6820000mN in the North. 

In respect to L37/94 (Tarmoola) the proposed area of exclusion 
lies between the coordinates 6820000mN in the South and 
6835000mN in the North." 

52  The Warden directed the clerk to re-list the matter before the Warden 
on 18 February 2000.  Also annexed to the affidavit is a copy of a plan 
prepared by Paul Gibson of St Barbara which purports to show the 
"protected area" identified in the Warden's letter of 27 January 2000.  In 
the affidavit it is noted that the Warden's co-ordinates are believed to be 
based on the superseded Australian Geodetic Datum system rather than 
the Geocentric Datum of Australia system which had been established as 
the standard datum on December 16, 2000.  It is said that the plan of 
Mr Gibson is based on the new standard data and that, as a consequence, 
there has been a slight shift in the ground described by the respective 
coordinates. 

53  The affidavit of Martin Reed is also relied upon by the Objector.  
Mr Reed is employed by St Barbara as general manager, development.  
He is a mining engineer.  He says that he has a detailed knowledge of the 
sale agreement between St Barbara and the administrators of Gwalia dated 
21 March 2005 whereby St Barbara acquired the gold assets of the latter 
comprising approximately 1300 tenements and tenement applications and 
related assets and infrastructure.  He says that the sale agreement is 
confidential and is therefore not annexed to his affidavit but that the effect 
of the relevant provisions are summarised in his affidavit.  He claims to 
have a detailed knowledge of the sale agreement and the circumstances 
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surrounding the sale because he led a technical team of employees and 
consultants that advised St Barbara concerning the purchase.  He says that 
he was closely involved with all aspects of the purchase. 

54  Mr Reed says that because of the requirement placed on St Barbara 
that the sale be completed expeditiously, St Barbara undertook only 
limited due diligence prior to the sale but commenced a thorough and 
systematic review of what it had acquired after it gained management 
control in March 2006.  He says that following the review of the acquired 
assets St Barbara undertook further drilling on the tenements (which he 
has listed) that are in the vicinity of the Tarmoola mill and that a series of 
preliminary estimates and forecasts in relation to the re-commissioning of 
the mill were also conducted.  Those estimates took approximately 
two months.  He says that on the basis of the estimates and of the further 
drilling, in about November 2005 St Barbara commenced a full feasibility 
study in relation to the re-commissioning of the Tarmoola mill.   

55  It is said that the basic operational parameters that are contemplated 
are the commencement of operations in about January 2007 with an initial 
processing capacity of 5,000,000 tonnes of ore per annum for about 
five years, subsequently increasing to 8,000,000 to 12,000,000 tonnes per 
annum over the next five to 10 years.  He says that the feasibility study is 
due for completion in the September quarter of 2006.  I do not know 
whether that feasibility study has been completed. 

56  Mr Reed says that in order to sustain the operation of the Tarmoola 
mill five to six gigalitres of water per year will be required initially, 
increasing to between nine and 14 gigalitres per day (sic) when the 
Tarmoola goes to full capacity.  He says that it is intended to source that 
water from tenement holdings in the vicinity of the mill, including 
tenements that have already been acquired and tenements that have been 
applied for consisting of 11 miscellaneous licences.  All of those 
tenements that have been acquired or applied for overlie the Sullivan 
Creek and Station Creek palaeo-drainage systems and contain existing 
production bores with further bores being proposed. 

57  Mr Reed says that application L37/129 by the Applicants targets the 
Sullivan Creek system and substantially encroaches upon some of the 
tenements that have been acquired or applied for by St Barbara.  
Application L37/130 targets the Station Creek system and it substantially 
encroaches upon some of the same tenements held or applied for by 
St Barbara.  He says that a considerable amount is known about the water 
capacity of the two drainage systems by reason of past exploration and 
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monitoring conducted by St Barbara and by entities related to the 
Applicants.  He refers to the views expressed by Mr Wharton to the effect 
that there is insufficient water within the two palaeo-drainage systems to 
meet the requirements of the Murrin Murrin plant in addition to the 
requirements of the Tarmoola mill and that there is little or no prospect of 
further water exploration identifying excess water capacity. 

58  Mr Reed expresses the opinion that the grant of applications L37/129 
and 130 would injuriously affect the tenements held or applied for by 
St Barbara by derogating from St Barbara's exclusive rights to explore for 
and take water.  He says that the exercise of rights were the 
two applications to be granted would interfere with existing and proposed 
infrastructure and activities of St Barbara, including water production, 
infrastructure and activities and could potentially impact on operations 
proposed in respect of the Tarmoola mill by affecting water supply to the 
mill.  He expresses the opinion that an application to take water is 
unlikely to ever be granted to the Applicants because there is little or no 
prospect of further exploration identifying an excess water capacity.  He 
says that the two applications should be refused because the potential 
adverse impacts outweigh the potential benefits. 

59  Concerning the Gwalia mill, Mr Reed notes that, pursuant to the sale 
agreement, St Barbara acquired six tenements in the vicinity of the mill 
together with a 60 per cent interest in M40/166.  It is said that in the light 
of the current gold price the possibility of recommissioning the Gwalia 
mill is being reviewed and that the identification of available water 
supplies is critical to that possibility.  It is said that investigations are 
being conducted as to the possibility of sourcing the water for the 
operations at the mill from the six tenements just mentioned together with 
M40/166.  He says that in his opinion the grant of L40/24 would 
injuriously affect those tenements by derogating from St Barbara's 
exclusive rights to explore for and take water therefrom and that the 
exercise of rights, should there be a grant of L40/24, would interfere with 
proposed activities on those tenements and potentially impact on 
St Barbara's proposed operations in respect of the Gwalia mill by affecting 
water supply to the mill. 

Evidence for the Applicants in Opposition to the Dismiss/Stay/Directions 
Application 

60  Mr Garth Richards is a hydrogeologist.  He is the managing director 
and principal consulting hydrogeologist of Rich Consulting Services 
which is a specialist hydrogeological and water resources consulting firm 
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engaged by the Applicants in this matter.  His curriculum vitae sets out a 
wide experience in the mining industry, in particular as a hydrologist, in 
Australia, including Western Australia, since 1987.  In his affidavit he 
says that he has advised the Applicants that further exploration and 
evaluation of the areas the subject of their applications is required in order 
to ascertain the capacity of existing and imputed water resources.  His 
advice as to water sources and potential sources is over a wide area which 
is not limited to the areas the subject of the current applications.  He says 
that in giving advice to the Applicants he has taken into account 
information on the public record and information held by the Applicants.  
He says that in his opinion that information is inadequate to form 
conclusions to a high level of confidence as to the capacity of existing and 
imputed water sources in the area of the current miscellaneous licence 
applications. 

61  He says that, in any event, the investigation that he has 
recommended to the Applicants should be undertaken.  He takes into 
account new areas that were not the subject of the applications that were 
before Warden Thobaven.  In that regard a map is annexed to his affidavit.  
The map shows that L37/129 takes in the whole of the ground applied for 
in the former application L37/94 together with an area of ground that is 
contiguous with the southern boundary of L37/94 and extends generally 
southwards from there with a small section in the south-east corner which 
joins the most westerly extension of L37/130 which is shown on the map 
as being identical in shape and area to the former L37/93.  
Application L40/24 is to the south of L37/130 and is not over any ground 
shown on the plan as having been the subject of Murrin Murrin East's 
previous unsuccessful applications. 

62  Mr Richards said that he proposes to use methodology that was not 
used or was not available in 1999.  He says that, previously, ground 
transient electromagnetic methods were used and that he proposes to use a 
combination of airborne electromagnetic survey ("Hoist EM"), ground 
gravity survey ("GGS"), exploration and test production, bore drilling 
("exploration drilling") and test pumping techniques ("test pumping").  
Details of the methodology proposed are then set out in his affidavit.  For 
convenience I set out in full the relevant parts of his proposed 
methodology: 

"18. The methodology to be used is: 
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(a) first, Hoist EM over areas identified as relevant 
from existing date to identify palaeochannel 
trends; 

(b) second, GGS to obtain more detailed information 
about basement topography and palaeochannel 
low points that concentrate basal sands in areas 
identified by the Hoist EM as areas from which 
information may be able to be extracted to define 
exploration drilling targets; 

(c) third, exploration drilling in selected areas not 
previously investigated to better define 
stratigraphic horizons, and the extent of the 
palaeochannel under investigation to improve the 
reliability of the conceptual hydrogeological 
model that would be used in later water resource 
predictions; and 

(d) fourth, test pumping in areas from which it is 
sought to obtain data using existing test bores if 
available or from new test boreholes otherwise. 

19. Hoist EM is conducted using detection equipment that is 
airborne.  … 

20. I am not sure whether Hoist EM was available in the 
goldfields in 1999.  From the data I have had access to, I 
inter that it was not used in 1999. 

21. As Hoist EM is an airborne activity I do not consider that 
it would interfere with any activity of the objector or of 
St Barbara Mines Ltd ("St Barbara")....... 

22. Once we have data from Hoist EM, a GGS program 
would be planned for and conducted in part of the area of 
the present applications that warranted further 
investigation, especially in areas that had not previously 
been surveyed by GGS.  GGS is generally conducted by a 
technician travelling on a quad bike or in more open 
terrain a light 4WD vehicle taking instrument readings 
every 50 - 100 metres.  … 
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23. …I do not consider that (CGS) would interfere with any 
activity of the objector or of St Barbara.   

24. Upon analysing the information from the GGS, I would 
then plan sites for exploration drilling.  The sites would 
be located in areas where the existing information or 
knowledge of the stratigraphy is poor, non existence or 
requires confirmation or greater definition.  Nominally 
there could be 8 to 12 sites that may be investigated per 
miscellaneous tenement.  A test production bore may be 
installed at up to two exploration target sites on each 
miscellaneous tenement on the basis of the results 
obtained. 

25. Each new test production bore and two to three 
pre-existing bores from each miscellaneous tenement 
would be selected for test pumping.  The test pumping 
and resultant data collected would, through hydraulic 
analysis, provide quantitative and qualitative properties 
of the aquifer… 

26. The information derived from exploration drilling, test 
pumping, and hydraulic analysis would be used to 
formulate a numerical model to estimate predicted yields, 
supply and capacity scenarios, undertake sensitivity 
analyses on critical parameters, and to calculate an 
indicative resource for each miscellaneous tenement. 

27. In selecting exploration drilling and test pumping sites, I 
would take into account St Barbara's operations so as not 
to interfere with them.  Specifically, but not exhaustively, 
I would ensure: 

(a) there was no exploration drilling or test pumping 
within 500 metres of any existing and operative bore 
(in accordance with the standard licence conditions 
of the Department of Environment issued Licence to 
Construct and Alter Wells); 

(b) the drilling would be located so as not to involve 
entry onto land the subject of current exploration or 
mining operations of St Barbara; 
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(c) that any 'on ground' activities complied with 'best 
practice' exploration including minimal clearing of 
land for drilling rig access (utilising existing tracks 
where possible), containment of ground water that 
has salinity exceeding 3000mg/L TDS, rehabilitation 
of drilling pads, sumps etc; 

(d) liaison with St Barbara in regard to ingress and 
egress on tenements held by them so as to avoid any 
interference with any then current activities. 

28. Once the test pumping sites were determined the first 
thing I would do is to determine whether there were 
existing test bores in the area.  If possibly they would be 
used.   

29. If there were not an existing and useable test bore in a 
relevant location, access would be sought in light of the 
matters set out in paragraph 27 above.  That is, we would 
conduct our activities so as to cause no disruption to 
St Barbara. 

30. At each test site, it is usual to drill three pilot holes.  The 
purpose of this is to obtain a good understanding of 
subsurface lithology of the site and to identify the best 
pilot hole by reference to the amount of basal sand in 
terms of thickness, and depth, as identified in the drill 
samples.  Basal sands are not necessarily the primary 
storage medium for ground water in palaeochannels, but 
they are the best conductor of that water with higher 
transmissivities than the overlying sediments. 

31. Of the three pilot holes, the best in terms of thickness and 
depth of basal sands, is converted and installed as a test 
production bore and used for test pumping, the worst is 
backfilled and the other is installed and used as a monitor 
bore. 

32. Test pumping usually involves pumping about 
1,000 kilolitres per day for 2 days.  One might pump for 
up to 5 days 

33. Assuming that we pumped 1000 kilolitres of water per 
day for 5 days for each of 15 test bores, that is a total of 
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75 mega-litres.  The capacity of the subterranean water 
sources in question are at least 5 - 6 giga-litres per day 
(see the affidavit of Martin Reed sworn 30 May 2006 at 
paragraph 12).  Seventy five mega-litres is less than 1.3% 
of 5 - 6 giga-litres.  That is, the total water we propose to 
take in test pumping is a negligible portion of the 
presently identified daily capacity of the water sources in 
question.  In addition, we are expecting the full recovery 
of water levels in response to test pumping as ground 
water is more likely to be removed from elastic storage 
(depressurising the aquifer temporarily) rather than 
dewatering the aquifer and removing ground water or 
depleting ground water from aquifer storage." 

63  Mr Marshall McKenna, a legal practitioner engaged by the 
Applicants, swore two affidavits.  In his first affidavit Mr McKenna says 
that he has been informed that Mr John Jordan, the tenement manager of 
Minara at the time when the unsuccessful applications were made, 
prepared the previous applications on behalf of the Applicants, that Mr 
Jordon he is not a lawyer and did not take legal advice in formulating the 
previous applications and that the previous applications were made in the 
name of Murrin Murrin East, a wholly owned subsidiary of Minara that 
was not involved in the Murrin Murrin joint venture. 

64  Mr McKenna says that he is advised that the previous applications 
were not made by and in the name of the present Applicants for L37/129, 
L37/130 and L40/24.  He says that he has been informed by Mr Jordan 
that the purpose of the previous applications at the time that they were 
made was to secure the right to explore for water and take water for 
Minara's purposes, including but not limited to possible use for the Murrin 
Murrin joint venture (ie, the current Applicants) and for other projects 
then contemplated, including the exploitation of the Mount Margaret 
nickel deposit located more than 100 kilometres north-west of Murrin 
Murrin which at the time was not part of the joint venture. 

65  Mr McKenna says that Mr Jordan told him that Mr Jordan 
understood that the previous unsuccessful applications to take water were 
applications that would be subject to the "infrastructure process" under 
s 24MD(6B) of the Native Title Act, whereas an "explore for ground 
water" licence application would attract the "right to negotiate" under 
subdiv P of the Native Title Act.  He says that Mr Jordan informed him 
that Mr Jordan considered that making the previous applications in such a 
way as to enliven the "infrastructure process" was distinctly preferable to 
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the "right to negotiate" process because it was less time consuming and 
the latter would require an initial application for a licence to explore 
involving the "right to negotiate" process and then a later application 
would be required for a miscellaneous licence to take water, thus invoking 
the infrastructure process and meaning that overall, because of the 
procedures, the licence to take water could not be secured in the time 
frame in which it was required.  Mr McKenna says that Mr Jordan said 
that he does not know whether an application to amend the previous 
unsuccessful applications was made. 

66  In his second affidavit Mr McKenna merely confirms that he has 
been advised by general counsel and company secretary for Minara that 
Minara's records indicate that Mr Jordan was employed from 10 March 
1997 to 13 December 2001.  He says that he has endeavoured to contact 
Mr Jordan to further discuss Mr Jordan's recollection of the conduct and 
of the result of the hearing before Warden Thobaven but had been unable 
to do so as at the date of the swearing of the affidavit, namely, 14 July 
2006.   

THE DECISION OF WARDEN THOBAVEN SM 

67  Applications L37/93 and L37/94 were for the stated purpose of 
"pipeline, power line, road and the taking of water".  Application L37/96 
was for the stated purpose of "a pipeline, power line and road".  The 
reason for the pipeline was to connect the ground the subject of 
applications L37/93 and L37/94.   

68  The grounds for objection, as set out by Warden Thobaven (pages 2 
to 4), are that granting L37/93 would injuriously affect tenements owned 
and managed by Gwalia and obstruct Gwalia in the exercise of its rights 
under the tenements.  In relation to L37/94, Tarmoola objected on the 
grounds that the application encroaches upon tenements held by Tarmoola 
or by a holder that is a subsidiary of Tarmoola or in respect of which 
Tarmoola is a joint venturer.  It is said that the tenements are bona fide in 
constant use with goldmining operations, that Tarmoola has outlaid 
considerable expense and infrastructure for those operations and that the 
grant of L37/94 would jeopardise future development and expansion of 
those operations.  It is said that the grant will also jeopardise current and 
proposed exploration programs scheduled for the previously mentioned 
tenements.  It is said that Tarmoola relies on the (Sullivan) creek palaeo-
channel that is covered by the miscellaneous licence application and that 
the objector is the registered holder of underlying groundwater 
exploration and production licences. 
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69  Warden Thobaven found that the overall aim of Murrin Murrin East 
was to extract water from the Station Creek and Sullivan Creek 
palaeochannels for use at its site at Murrin Murrin and that Gwalia had an 
operating mine and plant in the Station Creek area with intentions to 
expand production and, hence, the use of water.  He found that Gwalia 
had a borefield in the area and had been negotiating with the Water and 
Rivers Commission concerning the extraction of water and that Gwalia 
held tenements over the area applied for.  As to Tarmoola, the Warden 
found that the company had an operating mine in the Sullivan Creek area 
and intended to expand and required water for ore treatment.  He found 
that at the material time water was being drawn from Teutonic bore which 
is at the northern end of application L37/94 and that Tarmoola, was 
negotiating with the Water and Rivers Commission in respect to 
extraction of water. 

70  The Warden said that Murrin Murrin aimed to assess the quantity of 
water in the two subject areas through exploration, to allow the two 
objectors to remain and take a water allocation and for Murrin Murrin to 
take the excess.  The Warden said: 

"Overall, there is a water management proposition with the 
Water and Rivers Commission allocating the water.  Some 
exploration has been done under the Water and Rivers 
Commission regime by the three parties.  The Objectors could 
have waited for everything to evolve; however, they have 
objected, raising Section 117 of the Mining Act because 
essentially they do not believe there is the amount of water 
available, there is no guarantee where alternative supplies will 
come from, and the present supplies are suitable as to the quality 
and the location within this layout." 

71  After referring to relevant provisions of the Mining Act and the 
Rights in Water and Irrigation Act the Warden made reference to the 
decision of Re Roberts; Ex parte Western Reefs Ltd v Eastern Goldfields 
Mining Company Pty Ltd (1990) 1 WAR 546. 

72  His Worship went on to say (page 9) in relation to the applications 
that when the hearing of the applications was first before him in July 
1999: 

"… The original proposal was for the applicant to be granted a 
Miscellaneous Licence for water so that it could continue with its 
exploration and prepare a case to be put to the Water and Rivers 
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Commission which would include a proposal to manage the 
water resource in the Station Creek and Sullivan Creek 
catchment areas.  In the event of there being a detrimental effect 
on the interest of the objectors, then the proposal is that the 
applicant will make good any shortfall in water requirements 
from an unidentified water resource, in an unidentified manner 
and at an unidentified time.  All of this would hinge on the 
determination of the water allocation by the Water and Rivers 
Commission. 

The proposals were based on a large identified water resource in 
the two catchment area(s).  Dr Martin was subject to quite an 
in-depth cross-examination in July which then necessitated a 
reappraisal and which significantly reduced the size of the 
resource which had been originally put forward.  With the 
change in evidence at the end of the hearing it was still the 
applicant's case that the Water and Rivers Commission be the 
final arbiters." 

73  The Warden then canvassed the evidence of the witnesses.  Mr  
Wharton was one of the witnesses called by the objectors before 
Warden Thobaven.  He was described by the Warden as an experienced 
hydrogeologist.  The Warden said (page 19) that when he came to "… sum 
up the witnesses, I place greater reliance on the evidence of Mr Morgan 
and Dr Wharton because of their experience and openness".  The Warden 
then identified matters that were in dispute in respect of the two 
palaeochannels and matters that were not in dispute in respect of the 
channels.  He then looked at what was proposed by Murrin Murrin East in 
terms of water to be extracted from the palaeochannels and said (page 22):  
"Therefore, on the evidence before me the fundamental question is, how 
much of the palaeochannel is available after taking into account the 
interests of Sons of Gwalia and Tarmoola." 

74  The Warden then gave consideration to the potential for the grant of 
the applications to have consequences upon the holders of the underlying 
tenements in terms of their being injuriously affected and whether or not 
any grant would promote the objectives of the Act  In that context he 
made reference to s 117 of the Act (page 23).  He concluded that the 
proposal of the Applicant in relation to the Sullivan Creek palaeochannel 
would injuriously affect Tarmoola's interests. 

75  Under a heading "Will the Proposal Injuriously Affect Station 
Creek?" the Warden considers some of the evidence and his findings in 
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relation thereto but does not expressly answer the question that the 
heading appears to ask.  Immediately following the discussion of the 
evidence by the Warden there is what appears to be another heading, 
namely, "The Proposal Will Injuriously Affect Sons of Gwalia Interest".  It 
is not  entirely clear whether or not the Warden intended thereby to 
express a final conclusion, although, on balance, that appears to me that to 
have been his intention.  I come to that view particularly in the context of 
what follows, namely, where the Warden said: 

"What I am prepared to do then in respect of those 
two palaeochannels is say that the existing people in the area - 
that is, Tarmoola and Sons of Gwalia - their interests in that 
length of the palaeochannel be protected by not granting a 
licence.  The problem then arises as to whether or not Murrin 
Murrin wishes to continue with its application with an excision of 
that part which would effectively leave only the small part at the 
top of Sullivan Creek and the saline area at the south and on 
Station Creek would only leave a little bit at the north of the 
palaeochannel." 

76  His Worship then noted that that raised a problem with the pipeline 
which was proposed to be used to connect up the two palaeochannels and 
he said that that in turn raised the question of whether or not he should 
grant the tenements excluding those areas to which he had already made 
reference and whether Murrin Murrin wished to continue with the 
applications.  He said that if they did not wish to continue, then all three 
licences would not be granted but he was prepared to hear any other 
proposals. 

77  The matter was then adjourned until a final decision was delivered 
by the Warden on 31 March 2000 (page 25).  In delivering his final 
decision the Warden noted that reg 42B had been added in 1995 setting 
out the different purposes for which an application could be made for the 
grant of a miscellaneous licence and noted that the purpose of "the taking 
of water" was included.  He then noted that in 1997 a further category or 
purpose for which a miscellaneous licence could be granted, namely, 
"search for ground water" had been added.  He said (page 26): 

"The logic of the whole situation is that a licence be applied for 
searching, be granted, then the searching takes place.  Once the 
water is found, then apply for a miscellaneous licence for the 
purpose of taking water." 
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78  He said shortly thereafter: 

"In the scheme of things the present application appears to be 
premature because that sort of information was not available." 

79  His Worship then said, in effect, that the circumstances raised the 
question of whether the applicant should be allowed the vary its 
application to substitute a search for ground water as the purpose for the 
licence.  He went on to say immediately thereafter "… without hearing 
from any of the parties, the effect would be to deny the objectors the fruits 
of their labour after being successful, and that would not be just".  I infer 
from what the Warden said and from the absence of any specific reference 
to an application for amendment having been made by the applicants that 
no application to amend in the manner suggested by him was in fact 
made. 

80  The Warden then made reference (page 27) to the final paragraph on 
page 24 of his reasons where he said that he was prepared to protect the 
interests of Tarmoola and Sons of Gwalia by not granting a licence and 
then raised the possibility of Murrin Murrin continuing its applications 
with certain portions excised.  In that regard he said (page 27) that having 
stated that he was prepared to protect the interests of the two objectors, he 
had "subsequently clearly delineated the protected areas".  He then said 
that "as a result of that delineation, the majority of the suitable 
water-bearing land was not available for water production - that is, to the 
applicant - …".   His Worship ultimately concluded that it would be 
inappropriate to grant applications L37/93 and L37/94 over, in the case of 
each licence, two separate areas in the northern and southern parts of the 
ground applied for in each case, having excluded or excised all of the area 
in between those northern and southern portions.  He ultimately concluded 
that, in all of the circumstances, all of the applications should be refused. 

THE STAY/DISMISS/DIRECTIONS APPLICATION 

Objector's Submissions 

81  The Objector submits that application L37/130 should be wholly 
stayed or dismissed on the basis of estoppel arising out of the decision of 
Warden Thobaven in respect of previous application L37/93 and, further, 
upon the basis that application L37/130 constitutes an abuse of process 
again said to arise from the previous applications miscellaneous licence 
37/93 and the decision of Warden Thobaven.  The Objector seeks an order 
that current application L37/129 be amended to excise the ground applied 
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for under previous application L37/94.  The basis of the application is, 
firstly, that the Applicants are estopped, as a consequence of the decision 
of Warden Thobaven in respect of application L37/94 and, further, that 
application L37/129 constitutes an abuse of process given the nature and 
outcome of the previous application and the decision of 
Warden Thobaven. 

82  The Objector seeks, alternatively, directions that the previous 
decision of Warden Thobaven is a final decision of a judicial nature that is 
capable of giving rise to an issue estoppel and, further, that there is privity 
as between the parties to the proceedings before Warden Thobaven and to 
the proceedings now before me and that that privity is sufficient to 
support a claim of issue estoppel. 

83  In broad terms, the Objector submits that the conduct of the 
Applicants in connection with the previous and the present applications 
has resulted in a multiplicity of proceedings in respect of essentially the 
same issues and that, therefore, the orders sought by the Objector are 
based upon Anshun estoppel and abuse of process.  In short, it is 
submitted that applications L37/93 and L37/94 which Warden Thobaven 
dealt with should have each been an application for a licence to explore 
for water rather than, as they were, applications for a miscellaneous 
licence to take water. 

84  Counsel for the Objectors notes that the hearing before 
Warden Thobaven occupied seven days between July 1999 and December 
1999 using a significant amount of court and judicial time and resulting in 
the Objectors at the time, namely, Gwalia and Tarmoola incurring 
significant costs in a jurisdiction in which the Warden had no power to 
order payment of costs even though those objectors were wholly 
successful. 

85  It is submitted that the essential reason for which the Warden refused 
applications L37/93 and L37/94 was that the applicant, Murrin Murrin 
East, failed in respect of the critical issue of the sufficiency of water 
within the subject palaeo-drainage channel.  Counsel summarises the 
reasons for Warden Thobaven's refusal of the earlier applications as being 
that the Objectors held a large number of tenements underlying the ground 
applied for by Murrin Murrin East and that they required water to 
undertake present and proposed mining operations and that if Murrin 
Murrin East had been granted a licence to extract water and had pursuant 
to any such licence sunk bores in the vicinity of the Objectors' tenures, 
there would have been a consequential draw-down effect that would have 
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adversely impacted upon the Objectors' water supply, thereby injuriously 
affecting their tenements.  For that reason, it is said, very little of the 
ground applied for was available for grant to the Applicant Murrin Murrin 
East.  Counsel referred where the Warden said, after having observed that 
in April 1997 reg 42B had been amended to enable the grant of a 
miscellaneous licence to search for water (page 26): 

"The logic of the whole situation is that a licence be applied for 
searching, be granted, then the searching take place.  Once the 
water is found, then apply for a miscellaneous licence for the 
purpose of taking water.  Now, that could probably be done in 
another way, but I think that would be the appropriate way.  At 
that stage it should be known what, when, how and why bores, 
pipelines, roads and power lines would be required.  In the 
scheme of things the present application appears to be 
premature, because that sort of information was not available." 

86  Counsel also referred to the comment made by Warden Thobaven 
concerning the matter of variation of the application.  Immediately prior 
to making that comment Warden Thobaven observed that counsel for the 
applicant had referred to the position of the applicant in relation to what 
he perceived as the practical issue of "… what comes first, the title or the 
location of the water?"  The Warden said (26) that that was a problem that 
had been well known for some time and that something had been done 
about it, namely, the amendment to reg 42 to provide for a miscellaneous 
licence to search for water, as the Warden put it, well before 
applications L37/93 and L37/94 were made.  The Warden went on to say 
(27): 

"This then raises the question of whether the applicant should be 
allowed to vary its application to substitute a search for ground 
water in the purpose of the licence.  Now, without hearing from 
any of the parties, the effect would be to deny the objectors the 
fruits of their labour after being successful and that would not be 
just." 

87  The Objector before me makes the point that if an application for 
miscellaneous licences to search for water had been lodged very shortly 
after the final decision of Warden Thobaven was delivered, that would 
have constituted a clear abuse of process as such an application, in the 
circumstances, would have been unreasonable and unfair and that it would 
have been contrary to the interests of justice to have allowed any such 
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new application which would have amounted to an attempt to render a 
seven-day hearing and the decision of Warden Thobaven meaningless. 

88  The Objector submits, in effect, that the conduct and the intentions of 
Murrin Murrin East in connection with applications L37/93 and L37/94, is 
relevant to the Objector’s application to stay or dismiss the current 
applications and that it is appropriate to consider whether or not the 
conduct of Murrin Murrin East in making the previous applications for the 
grant of a licence to take water and in proceeding to the final 
determination of those applications for the same purpose was reasonable 
bearing in mind the interests of the objectors in those applications and 
bearing in mind the public interest connected with the administration of 
such proceedings. 

89  Counsel made reference specifically to the affidavit of Mr McKenna 
sworn 10 July 2006 where Mr McKenna said, inter alia, that he had been 
informed by general counsel and company secretary for Minara Resources 
Ltd that Minara's records showed that applications L37/93 and L37/94 
were prepared by an employee of Minara, Mr John Jordan, that Mr Jordan 
ceased employment with Minara in about 1999 and that Mr McKenna had 
been able to speak to Mr Jordan for the first time only on 6 July 2006.  
Mr McKenna said that Mr Jordan told him that Mr Jordan is not a lawyer 
and that he did not take any legal advice in formulating the previous 
applications which he had prepared as part of his role as an employee of 
Minara.  Mr Jordan told Mr McKenna that it was Mr Jordan's role within 
Minara to make applications to secure required tenements in the shortest 
practicable time.  Mr Jordan told Mr McKenna that the previous 
applications were deliberately made by Murrin Murrin East and not by the 
joint venturers Murrin Murrin Holdings and Glenmurrin because the 
purpose of the previous applications was to secure the right to explore for 
and take water for Minara's purposes, including but limited to possible use 
for the joint venture and for other projects then contemplated but not then 
part of the joint venture.  Mr Jordan told Mr McKenna that it was 
understood by Mr Jordan that the previous applications, as sought, were 
for "infrastructure" under the Native Title Act 1992 (Cth) and would thus 
be subject to the infrastructure process under s 24ME(6B) of that Act, 
whereas an application for a licence to explore for water would attract the 
right to negotiate provisions under subdiv (p) of the Native Title Act.  It 
was considered, Mr Jordan said, at the time when applications L37/93 and 
L37/94 were made that it was "distinctly preferable" to enliven the 
infrastructure process rather than the right to negotiate process under the 
Native Title Act.  Mr Jordan said that he understood that was because the 
latter process was more time consuming than the former and that the 
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native title process could take so long that applying for a licence to 
explore, thus invoking the right to negotiate process, and then later having 
to apply for a miscellaneous licence to take water meant that the licence to 
take water could not be secured within the desired time. 

90  It is submitted on behalf of the Objectors that there was another 
strategic advantage that was sought to be achieved by the application by 
Murrin Murrin East, being for a licence to take rather than explore for 
water in that not first applying for a licence to explore over the large area 
that was the subject of applications L37/93 and L37/94 and then making 
an application to take water over an area that could be reasonably 
expected to be smaller once exploration had excluded the need for an 
application to take water over the original area, Murrin Murrin East, if 
successful in the applications to take water, would have achieved 
immediately, and retained, extensive rights over that larger area of land. 

91  The Objectors draw attention to the fact that, so far as can be 
ascertained, despite being represented by legal counsel during the whole 
of the proceedings Warden Thobaven, the Applicant Murrin Murrin East 
never sought to amend the application. 

92  The Objector submits that Murrin Murrin Holdings and Glenmurrin 
should not now be permitted to bring an application to explore for water 
in order to try and gather data so that they can subsequently make another 
application to take water.  It is said that they are, by the present 
applications, effectively seeking to render the outcome of the proceedings 
before Warden Thobaven meaningless.  In that regard reference is made 
to the affidavit of Mr Richards where, at pars 12 to 14, he says that there 
is at the present time insufficient data for him to assess whether there is 
excess water.  It is said that if there is insufficient data now, and given that 
Murrin Murrin East undertook to discharge the onus of establishing, in the 
context of the application at the hearing before Warden Thobaven, that 
there was sufficient water as would enable Murrin Murrin East to draw its 
anticipated water needs without injuriously affecting the objectors who 
held the underlying tenements, then the earlier applications L37/93 and 
L37/94 for a licence to take water should never have been lodged. 

93  It is said that Murrin Murrin East, having brought those applications 
and failed in achieving grant, the present Applicants must now bear the 
consequences of such failure on the part of Murrin Murrin East.  The 
Objectors submit that there is a sufficient corporate and subject matter 
connection between, on the one hand, applications L37/93 and L37/94 
and, on the other hand, the present applications L37/129 and L37130 as to 
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create a privity of a nature that is sufficient to enable the application of the 
legal doctrines of estoppel, in particular issue estoppel and Anshun 
estoppel, and, further, to invoke the application of applicable principles of 
law concerning abuse of process.  In that regard it is said that the previous 
unsuccessful applications are in respect of ground that is the same or 
substantially the same ground as applied for in the current applications 
and that the same underlying tenements have been encroached upon in 
every case.  It is said, in effect, that there is a continuity of the connection 
between all of the underlying tenements, although there has been a change 
of ownership or right to ownership arising from the agreement by the 
present Objector, St Barbara, to purchase all of those underlying 
tenements from Gwalia. 

94  In relation to the corporate aspect of the privity submission, the 
Objector relies upon the contents of the various affidavits and their 
annexures which, it is said, demonstrate that the Applicants for L37/129 
and L37/130 own the Murrin Murrin Nickel Cobalt Joint-Venture Project 
and that Murrin Murrin East is a related body corporate of Murrin Murrin 
Holdings in that they are both subsidiaries of Minara Resources Ltd.  It is 
said that the Applicant Glenmurrin is a subsidiary of Glencore 
International AG and that at the time when the applications for L37/93 
and L37/94 were made and dealt with Glencore held about 20 per cent of 
the issued shares in Minara and that at the time when the present 
applications were lodged Glencore held about 50 per cent of the issued 
shares in Minara. 

95  In the course of submissions being made before me counsel for the 
Applicants accepted that the companies that I have just referred to are 
“related” companies under the Corporations Law, however, did not 
concede that that was sufficient to establish the privity that the Objector 
submitted existed between those companies for purposes of the Objector's 
arguments in respect of estoppel.  The Objector argued that the fact the 
companies were all related companies for purposes of the Corporations 
Law was of itself enough to establish privity as between Murrin Murrin 
East as the former applicant and Murrin Murrin Holdings and Glenmurrin 
as the present joint applicants. 

96  Concerning the matter of whether or not there had been any relevant 
change of circumstances since Warden Thobaven delivered his final 
decision in March 2000, which change may provide a basis for an 
argument that it was now reasonable for the Applicants to lodge its 
current applications, the Objector says that there is no compelling 
evidence of any such change.  It is noted that there is, in reality, nothing 
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more than the proposal by Mr Richards that if the applications are granted, 
he proposes to use methodology that was not used and may not have been 
available in 1999.   

97  Counsel referred to the supplementary affidavit of Mr Wharton 
where Mr Wharton said, in response to parts of the affidavit of 
Mr Richards, that it is his opinion that the data that may be acquired from 
Hoist EM is similar to the data that may be acquired by ground based 
TEM but that it is likely to be of a lower resolution than data acquired by 
ground based TEM and that the only advantage of Hoist EM is that 
surveys can be conducted more quickly because they are conducted by 
helicopter.  Counsel notes that those comments of Mr Wharton were made 
immediately after Mr Wharton had expressed the opinions that the level of 
confidence of prediction of water availability is limited by uncertainties as 
to the specific yield of the shallow alluvium and the recharge rate of the 
aquifer, that the accumulation of more data will not resolve those 
uncertainties and that there is already sufficient data in relation to both 
palaeo-drainage systems to conclude with a high degree of confidence that 
there is no excess water supply available and little or no prospect of 
further exploration within the ground applied for identifying any further 
capacity. 

98  Counsel for the Objector made extensive reference to judicial 
precedents concerning the principles of privity, of Anshun estoppel and of 
abuse of process.  In relation to privity, he relied upon the following 
authorities.  In Ramsay v Pigram (1968) 118 CLR 271 at 279 Barwick CJ 
said that an estoppel can be asserted by "the same parties in the same 
respective interests or capacities, or between a privy of each, or between 
one of them and a privy of the other in each instance in the same interest 
or capacity".  Effem Foods Pty Ltd v Trawl Industries Australia (1993) 
115 ALR 377 is cited as authority for the submission that privity may 
arise if a party has an interest arising under or through a party to the 
previous decision by reason of a successive or mutual relationship.  
Counsel also quoted from Sir Robert McGarry V-C in Gleeson v 
J. Whippell & Co Ltd [1977] 1 WLR 510 at 515 where it is said: 

"Having due regard to the subject-matter of the dispute, there 
must be a sufficient degree of identification between the two to 
make it just to hold that the decision to which one was party 
should be binding in proceedings to which the other is party.  It 
is in that sense that I regard the phrase 'privity of interest'". 
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99  The Objector places considerable reliance upon the decision of 
French J in Spalla v St George Motor Finance Ltd (No 6) [2004] FCA 
1699 at [66] to [67].  There his Honour said: 

"The considerations of public policy which underline res judicata 
and issue estoppel help to define the scope of abuse of process by 
relitigation generally.  As Lord Hoffman said in Arthur JS Hall 
& Co v Simons [2000] 3 WLR 453 at 572, the underlying policies 
are that a defendant should not be troubled twice for the same 
reason and that there is 'a general public interest in the same 
issue not being litigated over again'.  Lord Hoffman observed 
that the second rationale could be used to justify the extension of 
the rule of issue estoppel to cases in which the parties are not the 
same but the circumstances are such as to bring the parties 
within the spirit of the rule.  In that regard he referred to Reichel 
v Magrath and Hunter v Chief Constable of the West Midlands 
Police." 

100  Concerning principles of Anshun estoppel, the Objector refers to the 
case from which that aspect of the law of estoppel arises, namely, Port of 
Melbourne Authority v Anshun Pty Ltd (1981) 147 CLR 589 at 603 
where, it is said by counsel, it was established that an estoppel will arise 
when it appears that a matter sought to be relied upon in subsequent 
proceedings was so relevant to the subject matter of prior proceedings 
between the parties that it was unreasonable for it not to have been raised 
in prior proceedings.  Counsel refers to Hallsbury's Laws of Australia at 
190-165 where it is said: 

"The principle is based on the policy that parties to litigation 
should bring forward their whole case and not seek to reopen 
issues in subsequent litigation, not only to avoid the possibility of 
inconsistent decisions but also to make efficient use of court 
resources and judicial time." 

101  The Objector submits that the Anshun principle applies in 
administrative proceedings and as authority for that submission refers to 
Lambidis v Commissioner of Police (1995) 37 NSWLR 320.  Kirby P 
said therein (325): 

"Even if, contrary to my conclusion, determinations by tribunals 
as such could not give rise to issue estoppels because based on 
notions of pleading and the law of evidence inappropriate to a 
tribunal such foundations would have no application to the 
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operation of Anshun estoppels.  Such estoppels are not so based.  
They depend upon considerations of public policy and the 
reasonableness of the conduct of the litigants.  Those 
considerations apply equally to tribunals … as to courts." 

102  As to the principles relating to abuse of process, the Objector cites 
from the case of Reichel v Magrath (1889) 14 App Cas 665 where the 
House of Lords held that a defence which was not barred by res judicata 
estoppel may nevertheless be struck out as an abuse of process and where 
Lord Hallsbury said (668): 

"… It would be a scandal to the administration of justice if, the 
same question having been disposed of by one case, the litigant 
were to be permitted by changing the form of the proceedings to 
set up the same case again …  There must be an inherent 
jurisdiction in every court of justice to prevent such an abuse of 
its procedure …". 

103  Reichel v Magrath is a case that is referred to by French J in Spalla's 
case.   

104  The Objector also referred to par 66 of Spalla’s case where French J 
said that the doctrines of res judicata, issue estoppel and Anshun estoppel 
do not exhaust the circumstances in which a proceeding may amount to an 
abuse of process by way of attempted re-litigation of a dispute already 
judicially determined.  His Honour went on to say: 

"As another Full Court said in Coffey v Secretary, Department of 
Social Security (1999) 86 FCR 434 (at 443): 

'An attempt to litigate in the Court a dispute or issue which 
has been resolved in earlier litigation in another court or 
tribunal may constitute an abuse of process even though the 
earlier proceeding did not give rise to a res judicata of issue 
estoppel.'" 

105  Counsel for the Objector referred to the decision of Giles CJ in State 
Bank of New South Wales Ltd v Stenhouse Ltd (1997) Aust Tort Rep 
81-423 at 64,089.  French J, in Spalla, refers to the same case and to the 
same passage that the Objector has cited.  In Spalla French J said (70): 

"The power to strike out a statement of claim or to dismiss an 
application as an abuse of process is to be exercised sparingly 
and upon an examination of the relevant circumstances of the 
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particular case before the Court.  As Giles CJ said in (State Bank 
v Stenhouse): 

'… Whether proceedings are, or an aspect of proceedings is, 
an abuse of process because a party seeks to relitigate an issue 
already decided depends very much on the particular 
circumstances.  The guiding considerations are oppression 
and unfairness to the other party to the litigation and concern 
for the integrity of the system of administration of justice …'. 

His Honour set out a non-exhaustive list of matters relevant to 
the determination whether there was an abuse of process in 
connection with the issue to be litigated in the second 
proceedings.  These factors were: 

(a) the importance of the issue in and to the earlier 
proceedings, including whether it is an evidentiary issue 
or an ultimate issue; 

(b) the opportunity available and taken to fully litigate the 
issue; 

(c) the terms and finality of the finding as to the issue;  

(d) the identity between the relevant issues in the two 
proceedings; 

(e) any plea of fresh evidence, including the nature and 
significance of the evidence and the reason why it was not 
part of the earlier proceedings; or part of -  

(f) the extent of the oppression and unfairness to the other 
party if the issue is relitigated and the impact of the 
relitigation upon the principle of finality of judicial 
determination and public confidence in the 
administration of justice; and 

(g) an overall balancing of justice to the alleged abuser 
against the matters supporting of abuse of process.' 

These considerations offer a non-exhaustive guide and an 
indication of the nature of Court's task in such cases." 

106  In concluding his submissions on the relevant legal principles 
counsel for the Objector addressed the circumstances that, he submitted, 
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justified dismissal or stay of the applications.  In summary, those 
circumstances are as follows: 

• The only distinction between the current and the previous 
applications is that the first were applications to take water 
and the latter are applications to explore for water 

• By the time the first applications were lodged there had 
already been extensive exploration for water undertaken 

• The previous applications manifested an approach by the then 
applicant that had the potential to provide clear strategic 
advantages but carried with it the risk that they would be 
refused grant if the applicant failed to show there was 
sufficient water in the ground applied for 

• The Applicants now say there is insufficient data to assess 
water capacity with a high level of confidence 

• The tactical decision of the previous applicant resulted in a 
long hearing which involved great expense to the public in 
terms of court resources and great expense to the Objector in 
terms of legal fees and other expenses in a no-cost jurisdiction 

• Warden Thobaven commented in his decision (27) that, 
without hearing from the parties, the effect of allowing the 
previous applicant to then substitute an application to search 
for water would not be just 

• It would have been unreasonable, unfair and contrary to the 
interests of justice for the previous applicant to have lodged 
new applications to explore for water immediately following 
the refusal of its applications 

• It remains unreasonable, unfair and contrary to the interests of 
justice for the Applicants to lodge the current applications 
notwithstanding that six years have passed. 

107  As to the power of a warden to stay or dismiss proceedings, 
reference is made to previous Wardens' decisions of Diamond Rose NL 
and Moonstone Diamond Corporation NL v Hawks (23 March 2001); 
Westover Holdings Pty Ltd v BHP Billiton Minerals Pty Ltd [2004] 
WAMW 12 at 79 to 82; Andela v Normandy Bow River Diamond Mine 
Ltd [2002] WAMW 6 at 30.  It is submitted that the Warden has a similar 
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inherent power to dismiss or stay tenement applications on the basis of the 
Anshun principles or on the basis of an abuse of process. 

108  As previously mentioned, the Objector argues that in the event that 
applications L37/129 and L37/130 are not dismissed or stayed and they 
proceed to hearing, it is entitled to rely upon findings of fact made by 
Warden Thobaven in his decision on the previous applications.  It is said 
that if the Applicants seek to lead evidence that is inconsistent with those 
findings of fact, then disputes will arise as to whether the Applicants are 
estopped from leading the evidence on the basis of issue estoppel.  
Counsel says that, in order to make out an issue estoppel, four elements 
must be established, namely: previous proceedings between the same 
parties or their privies; that the proceedings were before a competent court 
or tribunal; that the proceedings resulted in a decision of a final character; 
that an issue central to the earlier decision is sought to be put in issue in 
the current proceedings. 

109  It is submitted that there should be a preliminary determination in 
relation to the first three elements so as to provide the parties with 
guidence as to the evidence that would have to be prepared for the hearing 
and to avoid unnecessary costs being incurred.  The Objector says that the 
first element of there having been previous proceedings between the same 
parties or their privies has been made out and reliance is placed upon the 
submissions that I have already referred to concerning the nature of the 
privity in this case and the principles of privity.  It is said that, for 
purposes of the second element, the Warden, although sitting in an 
administrative capacity when conducting the hearing of an application for 
the grant of a miscellaneous licence, acts judicially in the sense that the 
parties are provided with an opportunity to present evidence and to 
present arguments.  Reliance is placed upon the cases of Pastras v The 
Commonwealth (1966) 9 FLR 152 at 154 and Somodaj v Australian Iron 
and Steel Ltd (1963) 109 CLR 285. 

110  As to the result of previous proceedings, it is said that the Warden’s 
decision is of a final nature as it does not leave matters to be judicially 
determined or ascertained before the decision can become effective or 
enforceable, even though there might be a right of appeal, and a decision 
is of a final nature if it is not subject to subsequent discharge, rescission, 
modification or other review by the court or tribunal that makes the 
decision (Carl Zeiss Stiftung v Rayner and Keeler Ltd (1970) 1 Ch 506 at 
538-53). 
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111  Concerning the nature and character of a decision of a Warden in 
open court, the Objector submits that an application for a miscellaneous 
licence that is objected to does require the Warden to determine rights and 
obligations as between the parties and that therefore, if there is such a 
requirement, in order for estoppel to have any application (which is 
denied), then the decision of Warden Thobaven does include such a 
characteristic, and that requirement is satisfied.  It is submitted that the 
result of the hearing of an application for grant of the tenement may be 
that the applicant is vested with rights and obligations by way of 
conditions and those conditions will be directed, in part, to the interests 
and rights and obligations of the underlying tenement holder.  It is 
submitted that there is a once-and-for-all determination of what, if any 
rights and obligations as between the applicant for the grant of the 
miscellaneous licence and the holder of the underlying tenement will be 
created. 

112  The Objector, however, does not concede that the principles of 
estoppel are confined to proceedings that determine rights and obligations.  
Concerning the case of the Administration of the Territory of Papua New 
Guinea v Daera Guba (1972) 130 CLR 353, upon which the Applicants 
have placed reliance in support of the contrary argument, the Objector 
says that the Court in that case was merely clarifying that an issue 
estoppel would lie in relation to a decision before a tribunal and was not 
seeking to confine the application of the principles of estoppel.  It is said 
that, if anything, the Court was seeking to expand the scope of application 
of those principles. 

113  The Applicants submit that the cases of Ramsey v Pigram (supra), 
Kuligowski v Metrobus (2004) 220 CLR 363 and Marshall v Lockyer 
[2006] WASCA 58 are authorities for the proposition that for estoppel to 
be able to arise the subject decision must be a judicial decision having two 
characteristics, namely, it must be final and, secondly, it must decide a 
question of rights or obligations arising between the parties.  The 
argument of the Objector is that the intention of the Court in each of those 
instances was not to limit the scope of estoppel and that, in the cases of 
Kuligowski and Marshall no significance was placed on the words "rights 
and obligations of the parties".  It is submitted that all that is required to 
create the potential for estoppel to apply is a final decision by a tribunal 
and that there is no further requirement, as suggested by the Applicants, 
that the proceedings must determine rights and obligations. 

114  The Objector submitted that the fourth element, namely, whether an 
issue central to the earlier decision is sought to be put in issue in the 
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current proceedings, is not a matter that can be addressed at the present 
time.  It is said that what is sought is a preliminary determination in 
relation to the first three elements and that the reason for seeking that 
preliminary determination is for convenience and efficiency in that it will 
provide the parties with guidance as to the scope of evidence that is likely 
to be required at the hearing and will therefore potentially reduce the 
amount of expert evidence and the amount of time required to prepare for 
hearing.  Counsel submits that it will also prevent evidentiary disputes at 
the hearing or reduce the scope for evidentiary disputes. 

115  What the Objector also says by way of submission in connection 
with its application for directions connected with its issue estoppel 
argument is that, as the precise location of the protected area has now 
been achieved, thus resolving any uncertainty about its location, then a 
potential obstacle to an issue estoppel arising in relation to the availability 
of water within the protected area has been removed, that there has been 
an increase in the likelihood - to the level, it is said, of almost inevitability 
- that an issue estoppel will arise and, further, that further weight has been 
given to the submission that a preliminary determination in relation to 
issue estoppel would be of utility. 

116  The supplementary submission of the Objector responds to the 
Applicants having submitted in response to the Objector's previous 
submissions that Murrin Murrin East had not been seeking a strategic 
advantage but was merely seeking another purportedly legitimate 
advantage in taking advantage of the more expeditious infrastructure 
native title process.  Reference is then made to the supplementary 
affidavit of Mr Pullinger sworn on 28 August 2006 which included, as an 
annexure, a copy of a letter from Anaconda Nickel to DOIR of 6 February 
2001 in which it is stated: 

"It is our opinion that the infrastructure process is the 
appropriate avenue for dealing with tenements of this type.  
However, it would appear that as one of the uses is 'taking 
water', that avenue is not open to us." 

117  The Objector submits that either Murrin Murrin East was aware that 
applications L37/93 and L37/94 which were to take water would not 
enliven the infrastructure process and that the statement by Mr Jordan to 
Mr McKenna as to the reason that he applied for a licence to take water 
was untrue or, alternatively, if at the time when the previous applications 
were lodged Mr Jordan did hold this view, it was a view that was entirely 
misconceived.  It is submitted that, on the basis of the Anaconda letter, the 
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previous applicant did not act reasonably in adopting the course of action 
which has now resulted in a multiplicity of proceedings and therefore the 
applicants should be prevented from pursuing the current application.   

118  The Objectors also refer to another letter from Anaconda to the 
Department that is annexed to the affidavit of Mr Pullinger in which it is 
said by Anaconda that the reason why the appeals that were lodged to the 
Minister in respect of Warden Thobaven's decision were subsequently 
withdrawn was that, "The above miscellaneous licences are now not 
required by the company."  It is said that this goes to the issue of whether 
it is unreasonable, unfair or contrary to the interests of justice for the 
Applicants to now issue new applications and deprive the Objector of the 
fruits of its labour. 

119  The Objector says that, insofar as the Applicants suggest in 
submissions that, for the purpose of ascertaining whether or not an 
estoppel arises, there is any significance in a distinction between a 
determination of existing rights and a determination in relation to future 
rights, and insofar as the Applicants have suggested that the significance 
of that distinction is connected with a potential change of circumstances, 
any issue in that regard is dealt with by elements of the principles of 
estoppel other than the element that is concerned with the determination 
of the same question.  The Objector says that the possibility of a change of 
circumstances does not, per se, justify a conclusion that an issue estoppel 
cannot arise; it merely means that when considering the final element of 
the issue estoppel, namely, whether the same question is to be determined, 
consideration must be given to whether it is in fact the same question.  It 
is said that it is for that reason that the Objector has submitted that it is 
appropriate at this time in the proceedings to seek a determination of 
whether the first three elements of estoppel exists and to defer a 
consideration of and ruling upon the fourth element. 

120  In respect of the argument by the Objector that the new applications 
for grant of licences to explore for water are an attempt to render 
"meaningless" the decision of Warden Thobaven, the Objector says that 
such a description is drawn from the decision of the Full Court of Western 
Australia in Christmas Island Resort Pty Ltd v Geraldton Building Co 
Pty Ltd (9 September 1997) where the Court said: 

"The appellant has had the opportunity to present its case in full 
on this issue, and it has done so.  The respondent has also had 
the opportunity to present its case in full and has done so.  The 
Master has been asked to give detailed consideration to the 
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outcome, and has done so.  He reached a clear conclusion.  The 
appellant now seeks to return this matter to another forum.  It is 
a forum intended to allow for the speedy resolution of disputes.  
The effect here would be quite the opposite.  It would be to 
prolong the dispute in areas that have already been the subject of 
detailed consideration.  In our view the appellant's attempt to 
have the issues reconsidered in arbitration is an abuse of process 
as that phrase was defined by Hunt J in Packer v Meagher 
(supra).  To repeat, his Honour said, at 492, about 'abuse of 
process': 

'The legal process of a court is being abused … where it is 
used for a purpose other than that for which the proceedings 
are properly designed and exist …'. 

The relevant purpose of the Court in this instance is to make a 
determination of the matters in dispute.  If the appellant were 
allowed to have the matter recommenced in another forum, it 
would implicitly treat the hearing before the learned Master as 
something akin to a dress rehearsal.  The appellant, when 
contesting the action before the learned Master submitted to the 
jurisdiction of this Court to consider the Arbitration Claims and 
to pronounce judgment.  It is the appellant who now seeks to 
have those matters re-heard.  The abuse lies in using this Court's 
processes to achieve a result that the appellant then seeks to 
render meaningless. 

This abuse lies largely in the substantial waste of public 
resources.  If the hearing before the Master was a 'dry run', the 
public purse would bear the cost of an ineffective hearing.  The 
hearing before the Master on this point lasted several days and 
the Master took great care in preparing the detailed reasons for 
his judgment." 

Applicant’s Submissions On The Dismissal/Stay/Directions Application 

121  The Applicants summarise their opposition as follows.  There is a 
critical difference between the earlier applications for licences to take 
water and the present applications for licences to explore for water and 
different issues arise for determination in the new applications; the nature 
of a decision of the Warden in open court in determining an application 
under s 42 of the Mining Act means that no estoppel by res judicata, issue 
estoppel and Anshun estoppel arises because a Warden's decision does 
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not determine any issues of rights and obligations between parties; a 
Warden makes a decision on the circumstances existing at the time of the 
hearing and the Mining Act does not exclude a subsequent application 
based on later circumstances; alternatively, if a warden's decision under 
s 42 can give rise to any estoppel, it is apparent in this case that no issue 
finally determined in the earlier applications arises for decision or is 
sought to be impugned in the current applications; there is no occasion for 
a stay or dismissal of the current applications on the grounds of Anshun 
estoppel or abuse of process, nor does any issue estoppel arise. 

122  Concerning the nature of a decision of a Warden acting pursuant to 
s 42 of the Act, the Applicants refer to the decision in Andela v 
Normandy Bow River (supra) in which I expressed the opinion (33) that 
no issue estoppel arose out of an earlier report and recommendation that I 
had made to the Minister pursuant to the provisions of subs 102(6) of the 
Act upon an application for the grant of a certificate of exemption.  In that 
regard I said, inter alia, (34) that in making a report and recommendation 
to the Minister pursuant to s 102 of the Act a Warden is not making any 
final determination or judgment of fact or of law even though there is a 
requirement that the Warden arrive at and express (where possible) the 
Warden's conclusions of fact upon the evidence for the benefit of the 
Minister, who however, is not bound by the Warden’s conclusions of fact 
on law. 

123  In my opinion, proceedings pursuant to s 42 of the Act where the 
Warden finally determines (for purposes of that hearing) the outcome of 
the application, in that regard, is so fundamentally different from 
proceedings under s 102, where the Warden does not finally determine the 
outcome of the exemption application and only has a reporting and 
recommending role, that my decision in Andela is of no assistance to the 
Applicants. 

124  The Applicants argue that an estoppel can arise from a "judicial 
decision" but not from a "mere administrative decision".  It is not asserted 
that estoppel can never apply to a decision that is not a decision of a 
"court" in the traditional sense but is conceded that it may extend to a 
tribunal but only where the tribunal has jurisdiction to decide finally a 
question arising between the parties even if the tribunal is not called a 
"court".  In that regard the Applicants make reference, inter alia, to 
Kuligowski (supra) (21-22) where in a joint decision of the whole Court 
their Honours referred to the judgment of Lord Guest in Carl Zeiss 
Stiftung v Rayner and Keeler Ltd (supra) and said that after noting that 
the doctrine of issue estoppel had been accepted by Australian courts for a 
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number of years his Lordship indicated that, for the doctrine to apply in 
the second set of proceedings, the requirements were: 

"(1) that the same question has been decided; 

(2) that the judicial decision which is said to create the 
estoppel was final; and 

(3) that the parties to the judicial decision or their privies 
were the same persons as the parties to the proceedings 
in which the estoppel is raised or their privies." 

125  The judgment of the High Court in Kuligowski continues ( 22): 

"There was no dispute about the satisfaction of requirement (3).  
The second review officer was not sitting as a 'court' in any strict 
or conventional sense, but it was common ground that (the Court 
then referred to the decision of Gibbs J in Administration of the 
Territory of Papua New Guinea v Daera Guba (supra) at 453): 

'The doctrine of estoppel extends to the decision of any 
tribunal which has jurisdiction to decide finally a question 
arising between parties, even if it is not called a court, and its 
jurisdiction is derived from statute or from the submission of 
parties, and it only has temporary authority to decide a matter 
ad hoc.'" 

126  The Applicants submit that the decisions in Kuligowski, in 
Administration of the Territory of Papua New Guinea and in another 
case that was referred to, namely, Marshall v Lockyer (at 180-181) all 
direct attention to the nature of the decision of the relevant tribunal.  It is 
said that any such decision must have two characteristics, namely, finality 
and, secondly, it must decide a question arising between parties.  It is said 
that only if the decision decides a question arising between parties can it 
answer the description of an "judicial decision" for the purposes of 
estoppel.  Reference is then made to Kuligowski (40) where a passage is 
cited by the High Court from the decision of Barwick CJ in Ramsay v 
Pigram (supra) at 276 where Barwick CJ is said by the High Court in 
Kuligowski to have "… encapsulated what was involved in answering (the 
question of whether or not the same question before court or tribunal has 
previously been decided)" when he said: 

"… an estoppel is available to prevent the assertion in those 
proceedings of a matter of fact or of law in a sense contrary to 
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that in which that precise matter has already been necessarily 
and directly decided by a competent tribunal in resolving rights 
or obligations between the same parties in the same respective 
interests or capacities, or between a privy of each, or between 
one of them and the privy of the other in each instance in the 
same interest or capacity.  The issue thus determined, as distinct 
from the cause of action in relation to which it arose, must have 
been identical in each case." 

127  In the Applicants' submissions particular emphasis is placed upon the 
words "in resolving rights or obligations".  It is submitted that in 
determining an application for a miscellaneous licence a Warden is not 
determining a question arising between parties and there is no question 
before the Warden for decision that concerns or resolves rights or 
obligations between the parties.  It is said that the granting by the 
legislation of a right to an opportunity to be heard does not make the 
determination of the application for the grant of the tenement a question 
arising between parties.  It is said that the question for the Warden is 
whether to grant the tenement and thereby create a statutory liberty in 
favour of the applicant, namely, a liberty for the prescribed period to the 
successful applicant to exercise the rights that attach to the grant.   

128  It is submitted that, by way of contrast, a decision that determines a 
question arising between parties decides rights or obligations already in 
existence at the time of the decision.  In that regard reference is made to 
the decision in Striker Resources NL v Benrama Pty Ltd [2001] WAMW 
7 (at 118) where I expressed the view that in proceedings before the 
Warden, an applicant for the grant of a tenement is asking that the State 
vest certain exclusive rights or obligations related to land and minerals in 
the applicant.  I said: 

"Such proceedings are not judicial and not like judicial 
proceedings in which each party is only seeking to advance its 
own interests as against the other, even where the State is a 
party.  The judicial officer in such judicial proceedings is not 
being asked by the person who initiated the proceedings to create 
or extinguish a right or title but, rather, to rule upon obligations 
or rights or titles which already exist or which the parties claim 
or deny exist.  The judge is not, in any sense, as is the case with 
the Warden in the determination of an application for the grant 
of a prospecting or miscellaneous licence, granting new rights or 
title or extinguishing them or granting something which is 
otherwise vested in or belongs to the State and where the result 
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of the grant or extinguishment may significantly and adversely 
impact upon existing rights and titles …". 

129  Counsel submitted that what I said in that passage supports the 
Applicants' submission concerning the character of the decision to be 
made by a Warden upon an application for the grant of a miscellaneous 
licence.  I think it should be noted, in that regard, however, that that 
passage appears in a number of paragraphs in which I was giving 
consideration to whether or not there was any duty or function which the 
Warden may have power to exercise in the context of the application of 
the provisions of s 111A concerning the discretion of the Minister to 
intervene in the public interest where there is an application for the grant 
of a mining tenement.  Striker's case did not require me, for the purpose 
of determining the interlocutory application that was then before me, to 
enquire whether or not, for purposes of the principles of estoppel, any 
such determination was a determination that concerned or resolved rights 
or obligations between parties. 

130  It is further submitted by the Applicants that in determining an 
application under s 42 a Warden is not making a once-and-for-all 
determination of rights and obligations between parties.  It is said that, 
rather, the Warden determines, on the basis of the material put before the 
Warden and on the basis of the circumstances then existing, whether the 
statutory criteria for grant are made out and whether any statutory 
disqualifying conditions, such as in s 117, exist.  It is said that a change in 
circumstances may lead to a further application for a particular tenement 
in circumstances where an earlier application for such a tenement had 
been refused.  It is submitted that, in any event, it is not for the Applicants 
to demonstrate that there has been a compelling change of circumstances.  
It is said, that there are, however, relevant changes in circumstances since 
the decision of Warden Thobaven.  For example, the insolvency of Gwalia 
and the fact that the Tarmoola mill is at present not operating.  It is said 
that an application for a tenement might be refused, for example, pursuant 
to s 117 because of the impact on an existing tenement but that, at a later 
time, if, for example, that other tenement was surrendered or if a mine that 
had been operating on the underlying tenement was closed, a further 
application might properly be made. 

131  It is submitted that the requirement that a Warden act in a judicial 
manner does not mean, of itself, that the Warden is determining a question 
arising between the parties and thus making a judicial decision.   
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132  Counsel for the Applicants addresses the matter of what was decided 
in the applications that were dealt with by Warden Thobaven.  It is said 
that the "sameness" of the question that is to be determined and the 
question that was previously determined is a strict requirement that is 
illustrated, for example, in Ramsay's case (supra) and Kuligowski's case 
(supra) and other cases cited by the Applicants.  It is submitted that the 
current applications raise different questions for determination than those 
which were raised and determined before Warden Thobaven.   

133  In summary, those differences are that the present applications are 
for licences to search for water, whereas the previous ones were 
applications for licences to take water; that the previous case was fought 
essentially on whether there was shown to be enough water to satisfy the 
requirements of Murrin Murrin East while enabling the objectors to 
continue to meet the objectors' requirements; it was found that Murrin 
Murrin East had not shown that to be the case so that the drawing of water 
by Murrin Murrin East would have deleteriously affected the objectors' 
underlying tenements.   

134  It is reiterated that the present applications are to be dealt with on the 
basis of current circumstances and on their merits in that context.  It is 
said that the previous decision of the Warden concerning the deleterious 
effect upon the operations of the holder of the underlying tenements 
meant that the applications were to be refused pursuant to s 117 of the Act 
but that whether s 117 calls for refusal of the current applications is a 
fundamentally different question from that determined by 
Warden Thobaven.  It is said that in the earlier case the consideration of 
s 117 related to the deleterious effect that would occur as a consequence 
of the drawing of water as proposed by Murrin Murrin East, whereas, in 
the present applications, the effect of the provisions of s 117 would 
require attention to be directed only to whether the taking by the 
Applicants of extremely small quantities of water for the purposes of 
exploration would deleteriously affect the holders of existing tenements.   

135  The Applicants say that the decision of Warden Thobaven decided 
no more than that as at 31 March 2000 the drawing of water by the 
Applicants under the proposed licence to take water would deleteriously 
affect the existing tenements, thus leading to refusal because of the 
provisions of s 117 of the Act. 

136  In relation to the application of the Objector for directions 
concerning estoppel and concerning the evidence that may be led, the 
Applicants submit that what is sought is not in the nature of a direction 
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and is not within the power of the Warden or, alternatively, if it is in the 
nature of a direction or is within power, to exercise the power would be 
inappropriate.  It is said that the so-called directions are vague and 
ill-defined, that any issue said to be the subject of an issue estoppel must 
be identified with precision and that the Objector has not made such an 
identification. 

137  It is said that to make the ruling sought by the Objector will be of no 
help in these proceedings.  It is also submitted that it has the potential to 
lead to argument concerning the fourth element of estoppel arising out of 
the scope of any ruling that is made.  In short, it is said that no purpose 
will be served by making such a ruling. 

138  Concerning Anshun estoppel, it is submitted that it is only in the 
clearest of cases that such an estoppel may operate and that the case now 
before me is not such a case.  It is said that it is ordinarily inappropriate to 
terminate, on a summary basis, a case on the grounds of Anshun estoppel.  
For that proposition the Applicants cite Custombuilt Homes Pty Ltd v 
Dowell [2005] WASCA 221 at (8).  In that case, which was heard before 
Steytler P and Wheeler JA, Wheeler JA, with whose reasons Steytler P 
expressly agreed, said (8): 

"……the appropriateness of relying on Anshun principles to 
dispose of an issue in a summary way at an early stage was 
considered by the Court of Appeal of Victoria in Triantafillidis v 
National Australia Bank …  There were, in his Honour's 
(Ormiston JA) view, two principal issues.  The first was the 
question of precisely of how the Anshun principle was to be 
formulated, including the question of the extent to which it was 
unreasonableness, rather than a potential for inconsistent 
decisions, which was critical.  The second related to the question 
of how unreasonableness was to be determined.  At page 66 to 67 
his Honour said (omitting citations): 

'Even if it were not appropriate to agree with Toohey J that the 
precise scope of Anshun is not yet settled, the majority 
judgment in Anshun's case appears to require a determination 
whether the plaintiff in the second action would have been 
unreasonable not to rely upon its later claims in the first 
action and for that purpose the resolution of each case 
"depends upon a meticulous scrutiny of its own facts".  In part 
the majority in Anshun's case relied upon the absence of any 
explanation by the appellant to adduce evidence as to why it 
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failed to raise the relevant issue in the first action.  If this be 
the kind of necessary inquiry which Anshun's Case requires, 
then it is not ordinarily appropriate that it be dealt with upon 
an application for a summary judgment or stay.  Unless the 
alleged unreasonableness is manifest (eg, if the potential 
judgment would be plainly inconsistent), the appellant is 
entitled to have both the questions of principle and the issues 
of act resolved upon a trial and upon the basis of precisely 
pleaded defences.' 

Adopting that analysis for present purposes, it would be my view 
that this, too, is a case in which it is necessary that there be that 
'meticulous examination upon precisely pleaded facts', which was 
not possible in the application before the Master." 

139  The Applicants submit that because of the nature of the decision of a 
Warden in determining an application under s 42 of the Act, Anshun 
estoppel cannot apply to the decision.  It is said that none of the 
authorities cited by the Objector support the application of an Anshun 
estoppel to an application made under s 42.  It is said that all of the cases 
referred to in that regard by the Objector are concerned with conventional 
causes of action litigated in courts.  It is said that the decision and 
reasoning in Lambidis (supra) provides no support for the application of 
Anshun estoppel to a s 42 decision.  It is submitted that the tribunal, the 
decision of which was being considered in Lambidis, determined legal 
rights and obligations between parties, namely, a government employee 
and his employer in respect of compensation for work-related injuries. 

140  The Applicants deny that there is a sufficient evidentiary foundation 
for the assertions in the Objector's submissions that, in applying 
previously for a licence to take rather than to explore for water, the 
Applicants thereby made a tactical decision.  It is said that the evidence 
that is available at present suggests that the reason for the making of an 
application to take water rather than to search for water was based on 
considerations pertaining to processes under the Native Title Act and that 
that would provide no adequate basis to invoke the exceptional power to 
stay based on Anshun estoppel. 

141  Counsel submits that even if an application to explore for water had 
been made, then it would have been a distinct application heard separately 
from the application to take water and that the issues would have been 
fundamentally different with the area of overlap of issues plainly 
exceeded by issues which differed as between the two applications and for 
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that reason no Anshun estoppel can arise.  It is also submitted that there is 
no foundation for an Anshun estoppel arising from the comment of 
Warden Thobaven in the first paragraph on page 27 of his decision where 
the Warden said that the question of whether the Applicant should be 
allowed to vary its application to substitute a search for ground water was 
"raised" but that, without hearing from any of the parties, the effect would 
be to deny the objectors the fruits of their labour after being successful 
and that that would not be just.   

142  In relation to the Objector's assertion that the present applications are 
an abuse of process, the Applicants submit that there is no abuse in that 
the current applications are different in nature to the earlier ones, that they 
relate to a later time and that they are based on current facts and 
circumstances.  It is said that the character of a decision of a Warden 
under s 42 of the Act has been overlooked by the Objector in alleging an 
abuse of process.  It is submitted that all of the cases relied upon by the 
Objector concern litigation in a court or a tribunal in respect of existing 
legal rights and obligations and that the application and determination 
pursuant to s 42 are of a fundamentally different character to such 
proceedings. 

143  It is said that the issues determined by the decision of 
Warden Thobaven are not sought to be re-litigated by the present 
applications.  It is submitted that it may reasonably be anticipated that if 
the present applications are successful, further exploration will be 
undertaken and, depending upon the results of that exploration, an 
application for a licence to take water may or may not be made.  In that 
regard counsel submits that the making of any such future application, in 
such circumstances, would not constitutes and abuse of process. 

CONCLUSIONS 

The Decision of Warden Thobaven 

144  Warden Thobaven was required to consider whether or not the grant 
of miscellaneous licence applications 37/93 and 37/94, both for the 
express purpose of the taking of water together with construction of a 
pipeline, a power line and roads, would injuriously affect existing mining 
tenements held by the objectors Gwalia and Tarmoola.  The Warden's 
decision is focused entirely upon evidence that was placed before him in 
connection with the issue of injurious affect.  The Warden found (page 4) 
that "… The overall aim of Murrin Murrin (East) is to assess the quantity 
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of water in the two catchment areas through exploration, allow the 
two objectors to remain and take a water allocation and for Murrin 
Murrin to take the excess".  Having said that, however, in his preliminary 
decision and in his final decision he directed his attention to, and made 
findings of fact in relation to, the taking water.  As he said (p 8), "The 
problem is the effect of taking water on existing interests and so 
Section 117 must be considered by the Warden."   

145  There is no discussion of or consideration of or finding of fact by the 
Warden in relation to whether or not any exploration that may be 
undertaken by Murrin Murrin East would injuriously affect the objectors 
as the holders of the underlying tenements and there is no consideration of 
the possibility of the imposition of conditions that might have been 
imposed concerning exploration activities had the miscellaneous licences 
been granted.  Under the heading "Question of Injuriously Affecting the 
Interests" Warden Thobaven said (p 23), "In the context of this case, 
injuriously affecting relates to the draw-down." 

146  In the case that was before Warden Thobaven, the Warden did not 
decide whether the grant of the miscellaneous licences would result in the 
underlying tenements being injuriously affected by any exploration 
activities that may have taken place on the ground applied for and that 
were connected with a search for water.  It appears that that was not an 
issue that was argued before the Warden and it was not necessary for him 
to have regard to exploration activities and he did not decide any issue 
related to exploration.  He in fact expressly refrained (p 27, first 
paragraph) from giving consideration to an application for the grant of a 
licence to explore for water.   

147  The objections (as now amended by me) to applications L37/129 and 
L37/130 simply state that the grant of the application and the exercise of 
rights pursuant to the granted application will (a) injuriously affect the 
Tenements and (b) interfere with the Objector's existing and proposed 
operations in respect of and associated with the tenements.  There is no 
particularisation of the manner in which, or of the basis upon which, it is 
said the injurious effect and interference will arise from exploration 
activities undertaken in the search for water.  In par 17 of the grounds for 
objection in respect of L37/129 and L37/130, it is simply said, "In the 
circumstances, the Application should be refused pursuant to section 117 
of the Mining Act 1978 (WA)."  Insofar as the Objector, in par 18 of the 
objections for those two tenements, raises the provisions of s 111A of the 
Act as the reason why the applications should be refused there is some 
particularisation.  Some of the particulars that then follow could be taken 
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to refer to anticipated effects arising from exploration activities, for 
example, the alleged "… consequential interference with SBM's existing 
and proposed operations …" and "the consequential environmental 
impact". 

148  All of the preceding pars 7 to 15 inclusive of the objections for those 
two applications are directed towards water usage, either present or 
proposed, by the Objector and with the claimed incapacity of the Sullivan 
Creek and Station Creek palaeo-drainage systems to yield and sustain a 
yield of any water in excess of that which is now or will be required by 
the Objector.  The matters that are raised in pars 7 to 14 inclusive of the 
objections to those applications are, in essence, the matters that were 
before Warden Thobaven and are matters which, in essence, were the 
subject of the Warden's preliminary and final decisions wherein he 
refused to grant application L37/94 which was an application over land 
identical to that the subject of new application L37/129 and refused 
application L37/93, being an application over land that is identical to land 
the subject of application L37/130. 

149  In giving consideration to whether or not the provisions of s 117 of 
the Act precluded the grant of applications L37/93 and L37/94, the 
Warden made express findings of fact about several matters.  He found (3) 
that Tarmoola had an operating mine in the Sullivan Creek area and 
intended to expand and required water for treatment.  He found that 
Tarmoola was then drawing water from Teutonic bore at the northern end 
of the ground applied for in L37/94.  He found (3) that Gwalia had an 
operating mine and plant in the Station Creek area with intentions to 
expand production and expand the use of water.  He found that Gwalia 
had a borefield and had been negotiating with the Water and Rivers 
Commission concerning extraction of water.  He found (9) it to be "quite 
apparent that if the extraction of water at a rate is not properly 
controlled, then the potential is there to cause detriment to the objectors 
by threatening their source".  He said that an interruption to their water 
source had the potential to cause the objectors to incur extra costs to 
obtain another source or to result in disputes between Murrin Murrin East 
and the objectors over the loss of quality and quantity of water and to 
force the objectors into commercial arrangements which would they 
would not otherwise have to make.  He found (10), accepting the evidence 
of Mr Jordan (for Murrin Murrin East), that Murrin Murrin East, in 
expanding its then current project, required 40 to 50 megalitres a day of 
water and he made findings as to the projected life and production of the 
then applicants' nickel project. 
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150  The Warden found (11) that the recharge rate had not been 
established for the Station Creek drainage system and that it was not 
possible to predict how much water Murrin Murrin East would take from 
that drainage system and therefore not possible to determine the 
draw-down.  He made findings (11) as to the size and nature and capacity 
of the two palaeo-drainage system's catchment areas.  He said (12) that if 
the proposed Murrin Murrin East bores were put in too close to Gwalia 
bores, then Murrin Murrin would be utilising water currently stored in the 
aquifer.   

151  The Warden looked in some considerable detail at the evidence given 
by the experts concerning predictions as to draw-downs of water over 
periods of up to 30 years.  He considered opinions of the experts related to 
specific yield and as to the effect that removal of water would have in 
different locations and at different levels in the aquifer.  He found that at 
the time of the hearing Tarmoola was milling 3.5 million tonnes of ore per 
annum and that for each tonne of ore milled 1 to 1.5 tonnes of water was 
required.  He found that Tarmoola was considering expanding its 
borefield in order to increase water recovery for use in mining operations 
and found that when water is not available, mining cannot be undertaken.  
In relation to Gwalia, the Warden found that there was a future intention 
to treat 1.7 million tonnes of ore per year which would require up to 
1.5 tonnes of water for every tonne of ore treated. 

152  The Warden found (19-21) that several matters were not in dispute 
between the parties and that the matters in dispute related to specific yield, 
that is, the amount of water which may be delivered up.  He said that the 
specific yield of 0.05 relied upon by Murrin Murrin East had not been 
proved, having previously said that it was not in dispute between the 
parties that the specific yield cannot be determined until pumping takes 
place and that the specific yield is "central" to the case.  His Worship 
found (22) that if the proposal of Murrin Murrin East was put into effect 
then all of the available water would be pumped out over a 20-year 
period, that because of the draw-downs, there would be virtually no other 
water available and that the water resource would take many years to 
recover.  He expressly found (24) that Murrin Murrin's proposals would 
injuriously affect Tarmoola's interest.  I proceed on the basis that 
his Worship also found that the proposals would injuriously affect the 
interests of Gwalia. 

153  As to the issues that were before him, the Warden said (22) "… on 
the evidence before me, the fundamental question is, how much of the 
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palaeochannel is available after taking into account the interests of Sons 
of Gwalia and Tarmoola".  He later said (25): 

"The applicants put forward that there was sufficient water in the 
palaeochannels to supply the needs of the two objectors and (for) 
there to be a significant amount remaining warranting the 
development of further borefields.  The objectors contended this 
was not the case …  The objectors were (sic applicant was) 
unsuccessful on the critical point of sufficiency of water 
availability." 

154  That was how his Worship commenced his final decision dated 
31 March 2000.  

155  In his final decision Warden Thobaven noted that in giving his 
preliminary decision in December 1999 he had said that he was prepared 
to protect the interests of the objectors and that he subsequently clearly 
delineated the "protected areas".  He then concluded (29) that he should 
exclude those protected areas from any further consideration.  He later 
(29) described that exclusion as an "excision" and subsequently concluded 
that, as the excision had the effect of creating two separate unexcised 
parcels of land from the ground applied for, it was not appropriate to grant 
any miscellaneous licence in respect of such separated areas. 

156  Although the Warden said (25) that the (applicant was) "… 
unsuccessful on the critical point of sufficiency of water availability", I am 
satisfied that he, having previously said (24, first paragraph) that Murrin 
Murrin's proposal "… will injuriously affect Tarmoola's interest" and said 
(24) (in the form of a heading) "The Proposal Will Injuriously Affect Sons 
of Gwalia Interests", did find, for purposes of s 117 of the Act, that for 
Murrin Murrin East to draw the amount of water that it wished to draw 
from the protected areas would injuriously affect the underlying existing 
mining tenements in which the objectors then held interests.  I consider 
that in saying that the applicants were unsuccessful on the critical point of 
sufficiency of water availability the Warden was saying no more than that 
the applicants had endeavoured to establish that there was sufficient water 
for the needs of both the applicants and the objectors and that they had 
failed in that endeavour and that a determination of the sufficiency or 
insufficiency of water was critical to the outcome of the applications in 
the context of the whole of the evidence and in the context of the meaning 
and effect of s 117. 
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157  In commenting upon the evidence of Dr Martin, who the Warden 
described as the principal witness for the applicant, Warden Thobaven 
said (10) that at the end of the second day of hearing in July 1999, at 
which time the hearing was adjourned to 18 October 1999, Dr Martin was 
"left in a difficult position".  The Warden said that it had become apparent 
by 19 July that, as the Warden put it, "gross fundamental errors" had been 
made.  He then said (11) that, in October, the cross-examination of 
Dr Martin revealed the problems with the figures used in the modelling of 
Dr Townley which had been accepted and used by Dr Martin in the report 
that he had prepared for the proceedings.  The Warden commented that 
there had been "gross fundamental errors" in relation to the area of water 
catchment and the depth and volume of available material.   

158  His Worship also said (11) that in cross-examination Dr Martin had 
made two concessions, namely, that the recharge rate in the Sullivan 
Creek system was slower than the amount of water it was proposed would 
be pumped out and that in respect of the Station Creek system the 
recharge rate had not been established as insufficient pumping had been 
done.  The Warden also said (11) that it was not possible to predict how 
much water Murrin Murrin would take from Station Creek and to 
therefore determine the draw-down.  In the context in which that 
statement appears, it seems to me that the Warden is there repeating what 
Dr Martin said in his evidence in July.  In any event, if it was the case that 
the Warden was expressing a conclusion of fact on his part, I am satisfied, 
having regard to the way that his reasons are structured at that point, 
including, in particular, his later express reference (12) to the fact that the 
witness "… then gave his evidence on October 18, by which time another 
report had been done", that the effect of the evidence of Dr Martin as at 
July was that such a prediction was not then possible and a draw-down 
calculation was not possible. 

159  Warden Thobaven said (12) that when Dr Martin gave his evidence 
on October 18, another report had been done (I infer, by Dr Martin) and 
that there had been negotiations and the experts had exchanged 
information and opinions.  He said that Dr Martin gave evidence based on 
extraction of eight megalitres a day from Station Creek with a draw-down 
of 20 metres after five years and 60 to 70 metres in the centre of the 
borefield after 20 years.  The Warden said that after consultation between 
Dr Martin and Mr Wharton further figures were produced which had a 
draw-down of 75 metres.  I infer that the Warden was referring to the 
centre of the borefield in the Station Creek system and to a similar period 
of 20 years.  The Warden said that, in connection with the Sullivan Creek 
drainage system, Dr Martin had said that the aquifer water volume was 
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10,390 million cubic metres as calculated in his second report but that 
Dr Martin was unable to show the basis for his calculation and, further, 
that, during cross-examination, it was revealed that Dr Martin had no 
material to present in court in support of his calculations. 

160  The Warden said (13) that between July and the preparation of the 
second report by Dr Martin in September no new data had been obtained, 
the earlier data having been “re-worked.”  The Warden noted that, as to 
the connection between the different levels in the aquifer, originally a 
figure of 57,000 million cubic metres was used but that, on remodelling, 
that figure was reduced to 16,945 million cubic metres which was 
29 per cent of the original and that the total area of the aquifer was 
reduced from 717 to 610 square kilometres.  The Warden also said: 

"In Station Creek there were 6555 million cubic metres of 
sediment as a result of the reduction to 29 per cent of the original 
figure.  That figure has now been reduced to 41 per cent of it so 
that the figure is now 2800 million cubic metres of saturated 
material.  The proposed extraction is 43 per cent of the drainable 
storage.  At that rate it is not sustainable; because the recharge 
is not known, no figure has been calculated to show how long it 
would take to recharge.  …  A comparison of the evidence shows 
that there are quite large disparities which effectively reduces the 
value of the witness and his evidence." 

161  In relation to the evidence of Dr Townley, who was called by the 
applicant before Warden Thobaven, (14) the Warden "saw no problem 
with what he had to say".  The Warden went on to say, however, that 
Dr Townley was prepared to concede that both Mr Morgan and 
Dr Wharton - witnesses called by the objectors - were experienced 
hydrogeologists and that Dr Townley would "… give way to their 
assessments of specific yield".  The Warden also made the comment that 
Dr Townley is not an experienced field hydrogeologist and that in that 
particular area he would " bow to " the wisdom of those two witnesses. 

162  Concerning Mr Morgan, the Warden found (15) that he is an 
experienced hydrogeologist and said (16), "I consider I can place 
considerable weight on his evidence."  The Warden (17) also described  
Mr Wharton as an experienced hydrogeologist.  He concluded (19) by 
saying, "In the end, when I sum up the witnesses, I place greater reliance 
on the evidence of Mr Morgan and Dr Wharton because of their 
experiences and openness." 
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163  What I conclude from those comments and findings of 
Warden Thobaven is that by the time of the resumption in October 1999 
of the hearing before Warden Thobaven and, in some respects, by the end 
of the sitting before the Warden on 19 July it was apparent that Murrin 
Murrin East had already had and may subsequently have difficulty in 
achieving its objective of satisfying the Warden that there was sufficient 
water that could be drawn from the palaeochannels as would permit the 
then current and the proposed operations of the objectors to continue and 
as would permit the operations proposed by Murrin Murrin East to be 
commenced and sustained while at the same time catering for the 
requirements of the current and proposed operations of the objectors. 

164  I am satisfied that it would have been apparent by 19 July and even 
more apparent by 18 October, by which time the experts had conferred 
and Dr Martin had prepared another report, that there was a strong 
likelihood that the objectors would succeed in satisfying the Warden that 
their tenements would be injuriously affected and a strong likelihood that 
the applicant would fail to satisfy the Warden that there was sufficient 
water to properly satisfy the present and projected needs of both the 
applicant and of the two objectors together.   

165  In the period that intervened between the end of evidence on 19 July 
and the re-commencement of the presentation of evidence on 18 October, 
no application was made to the Warden to amend the reason for which 
either licence was sought and, I infer, no attempt was made to lodge a new 
application for a miscellaneous licence for the reason of searching for 
groundwater.  At no time between the conclusion of proceedings before 
the Warden on 20 October 1999 and the recommencement of the hearing 
on 1 December 1999 was any such application or attempt made and no 
application or attempt was made from the end of hearing on 2 December 
prior to the delivery by the Warden of his final decision on 31 March 
2000. 

166  In his final decision the Warden did say that the question was raised 
of whether the applicant should be allowed to vary its application and 
substitute a search for ground water in the purpose of the licence.  He said 
that, without hearing from any of the parties, the effect of allowing such 
an amendment would be to deny the objectors the fruits of their labour 
after being successful and that would not be just.  It cannot be taken from 
that comment that had an application for amendment been made at an 
appropriate earlier time the Warden would have refused the application to 
amend. 



[2007] WAMW 4 
CALDER M 

2007WAMW4.doc   (<CES>) Page 64 

Issue Estopel 

167  In my opinion Warden Thobaven did make a final determination of 
an essential issue that the parties, by their manner of conduct of the 
proceedings, by the nature of the application and by the nature of the 
objections, required him to determine upon the basis of the evidence that 
they placed before the Warden.  That essential issue was whether or not, 
taking into account those provisions of the legislation that then governed 
the exercise of the power vested in the Warden to grant miscellaneous 
licences, the applications then before the Warden should be granted.  In 
the course of determining that applications L37/93 and L37/94 should be 
refused the Warden determined, as a matter of fact, that there would be an 
injurious effect upon the underlying tenements held by the objectors and 
that, as a matter of law, that injurious effect was one that attracted the 
operation of the provisions of s 117 so as to, upon the application of the 
ratio in Re Roberts (supra), require him to exercise his discretion to refuse 
the application (see Malcolm CJ (554), Brinsden J (560), Ipp J (561)).   

168  I consider, to adopt what was said by Barwick CJ in Ramsay v 
Pigram, as previously quoted, that in arriving at his final determination to 
refuse the two miscellaneous licences, the "… precise matter that has 
already been necessarily and directly decided by a competent tribunal …" 
is that, on the evidence before him, the taking of water as proposed by 
Murrin Murrin East from the water supply then underlying the tenements 
held by the objectors could not be achieved without injuriously effecting 
the operations of the objectors performed pursuant to and in accordance 
with their rights as holders of the existing mining tenements.  As part of 
those factual determinations the Warden expressly found that there would 
be a relevant injurious affect and, further, expressly found that the 
applicant had failed to establish that there was sufficient water for the 
applicant to carry out its proposed operations while at the same time not 
injuriously affecting the objectors. 

169  In the present case the essential issue that the parties, by the 
applications and the objections, raise for the Warden to determine is 
whether or not the grant of a miscellaneous licence to explore for ground 
water ought be made at the present time.  The objections allege only what, 
in the context of the whole of each objection, could be properly described 
as an indirect or incidental way any issue that could be seen to relate to 
the potential consequences upon the Objectors of exploration activities.  
That is in par 18(d) where consequential environment impact is raised.  
Even then it is only by inference that it could be said that the 
environmental impact that is referred to relates to any impact arising from 



[2007] WAMW 4 
CALDER M 

2007WAMW4.doc   (<CES>) Page 65 

exploration activities and, in any event, again in the context of the whole 
of the objection it appears that the objection is primarily aimed at an 
alleged environmental impact consequential upon any subsequent taking 
of water by the Applicants if, at some time in the future, a miscellaneous 
licence to take water is granted.   

170  Paragraph 18 of the proposed amendments claimed that the 
applications should be refused pursuant to s 111A of the Act on the 
grounds that grant of the licences would not be in the public interest in the 
light of several matters which are then particularised.  I have refused to 
allow the inclusion of all but two of those subparagraphs, namely, 
subpars (d) & (f).  Subparagraph (d) is expressed in the broadest terms 
and without further particularisation, simply raises "the consequential 
environmental impact".  The context within par 18 that subpar 18(d) is 
included is one where the first two subparagraphs related to the claimed 
limited prospect of identifying excess water supplies and the claim that 
the Applicants are unlikely to be subsequently granted an application to 
take water together with an expression of the opinion in subpar 18(e) that 
it is more efficient to use the water resource for the Tarmoola mill because 
the Tarmoola mill is closer to the water supply and, in subpar 18(f), an 
allegation of a previous breach of s 155 of the Act by the Applicants or 
entities related to the Applicants.  None of the  subparagraphs that I 
refused to include by way of amendment contain any express reference to 
exploration activities and only subpar 18(c) in addition to subpar 18(d) 
could be said to contain an inferential reference to exploration activities 
connected with a search for groundwater. 

171  In relation to the general principles of estoppel, I agree with the 
submissions of the Objector that the character of a decision by a Warden 
in determining an application for the grant of a miscellaneous licence is 
such that an estoppel may arise.  It is a final decision in the sense that it is 
not interlocutory in character and it is "completely effective" unless, in the 
case of a refusal to grant, pursuant to subs 94(3), following an appeal to 
the Minister, there is a grant or, again following an appeal to the Minister, 
the Minister varies conditions imposed by the Warden upon grant.  The 
fact that such an appeal lies from a decision of the Warden does not mean 
that the decision is not final.  It is final and conclusive on the merits:  see 
Kuligowski (25). 

172  The character of the function performed by the Warden in 
determining an application for the grant of a miscellaneous licence is one 
whereby the Warden must act in a judicial manner and, in my opinion, the 
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proceeding is of such a nature that the Warden sitting in open court in that 
capacity can, relevantly, be properly described as a "competent tribunal". 

173  I also agree with the submission of the Objector to the effect that, 
even if, as submitted by the Applicants, it is correct, upon the basis of the 
adoption by the High Court in Kuligowski of what was said by 
Barwick CJ in Ramsay v Pigram (40), that, the competent tribunal must  
have made the relevant decision in resolving rights or obligations between 
the parties, that such a criterion is met in the case of a Warden 
determining an application for the grant of a miscellaneous licence over 
an existing mining tenement.  What is essentially in issue in such a 
hearing is the resolution of actual potential conflicts between the rights of 
the existing tenement holder, those rights attaching to the utilisation of the 
ground over which the underlying tenement is held, and the potential 
future rights and obligations of the applicant for the miscellaneous 
licence, together with the potential future obligations that the holder of the 
underlying tenements will have placed upon it to not prevent or 
unlawfully interfere with the exercise by the holder of the miscellaneous 
licence of the rights of the latter under that miscellaneous licence.   

174  If a new miscellaneous licence is granted, there will almost 
necessarily be a determination of conditions that focus upon the existing 
and proposed operations of the holder of the underlying tenements and, at 
the very least, as in the present case, a submission on behalf of the 
underlying tenement holder that if there is a grant, then conditions should 
be imposed with a view to preventing interference to the operations of the 
holder of the underlying tenement and to protect that tenement holder's 
interests.  If there is such a determination, then it is almost inevitable that 
that will require the Warden to make a determination as to obligations as 
between the parties.  I think it is appropriate to bear in mind that in 
Ramsay v Pigram the Court then had before it a dispute that concerned 
rights and obligations that existed at the time when the cause of action 
arose, whereas what a Warden is being called upon to determine is 
whether or not, in respect of the applicant, future rights and obligations 
are to be created in respect of the subject land where none exist at the 
commencement of the hearing, but that exercise is to be undertaken by the 
Warden in the context of the existing rights and obligations of the holder 
of the underlying tenement. 

175  It is that creation of future rights that I referred to in the passage in 
Andela that has been referred to and which I considered distinguished, in 
that regard, the nature of a proceeding before a Warden where the final 
outcome of the proceeding will be a decision, either by the Warden or the 
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Minister, as to whether a tenement will be granted and rights and titles 
and obligations thereby created, if there is a grant, and the nature of a 
judicial, (as distinct from an administrative) proceeding before a court that 
is acting judicially.  I do not consider, however, that that difference has 
any impact upon the issue of whether or not a Warden hearing an 
application for the grant of a miscellaneous licence is a "competent 
tribunal".   

176  In my opinion that difference has no impact upon the questions as to 
whether or not the Warden's decision is a final one, as to whether or not 
the Warden acted in a judicial manner, as to whether or not, if it is a 
relevant criterion, there is a determination of rights and obligations as 
between the parties.  I also agree with the submission of the Objector to 
the effect that in neither Ramsay v Pigram or Kuligowski was it the 
intention of the Court to limit the application of estoppel so that it applies 
only to cases involving the resolution of rights and obligations as 
contended by the Applicants before me. 

177  In the present case it is not apparent that I will be called upon to 
determine, as a matter in issue, any "precise matter" that has already been 
necessarily and directly decided by Warden Thobaven.  It is unlikely that 
any of the matters contained within the first 12 paragraphs of the amended 
objection will be contested.  Paragraphs 13 of each of the objections to 
L37/129 and L37/130 state that the water requirements of the Tarmoola 
mill and of the Water Corporation borefield at the northern end of the 
Station Creek system exceed the sustainable yields of the Sullivan Creek 
and the Station Creek drainage systems.  In each case par 14 expresses the 
opinion that there is no prospect of further exploration establishing that 
either drainage system has any excess capacity.  Paragraphs 13 and 14 are 
connected in the sense that par 13 sets out the factual basis for the opinion 
expressed in par 14.  Warden Thobaven was not called upon to, and did 
not, consider or determine whether there was any prospect of further 
exploration establishing any excess water capacity 

178  Paragraphs 16 and 17 of the amended objections necessarily relate 
solely to the application for a licence to explore and the exercise of rights 
pursuant to such a licence.  Warden Thobaven was not asked to, and did 
not need to and did not, determine whether any injurious effect could arise 
from exploration pursuant to a licence that did not permit the taking of 
water.  In relation to par 18, the Warden did not determine whether, for 
purposes of s 111A of the Act, there would be a consequential 
environmental impact arising from activities permitted by the grant of a 
licence that allowed the holder of it to only explore.  There is, therefore, 



[2007] WAMW 4 
CALDER M 

2007WAMW4.doc   (<CES>) Page 68 

no issue arising from pars 13, 14, 16, 17 or 18 of the amended objections 
which has already necessarily and directly been decided by the Warden. 

179  Insofar as subpar 12(b) of the amended objections alleges, without 
particulars, a breach of s 155 of the Act there was no such issue 
determined by the Warden. 

180  The objections to applications L37/129 and L37/130, taken in the 
context of the applications themselves, and of the applications and 
objections that were before Warden Thobaven and the determinations 
made by Warden Thobaven in refusing applications L37/93 and L37/94, 
do not demonstrate that, as submitted by the Objector, an issue central to 
the decision of Warden Thobaven is sought to be put in issue in the 
current proceedings.  It is not apparent, at this stage in the proceedings, 
that the doctrine of issue estoppel will arise in the determination of 
applications L37/129 and L37/130. 

Anshun Estoppel; Abuse of Process 

181  In his reasons for decision in Lambidis (supra) Kirby P (322E) said 
that the principle arising from the decision of the High Court in Port of 
Melbourne Authority v Anshun Pty Ltd (1981) 147 CLR 589 is a 
principle "… which prevents a party from later relying upon a claim or 
defence which it has unreasonably refrained from raising in earlier 
proceedings which were so closely connected with the latest subject 
matter that it might reasonably have been expected that the claim or 
defence would have been raised".  He later (325E) drew a distinction 
between Anshun estoppel and issue estoppel, saying: 

"Whereas issue estoppel is a doctrine concerned with the 
technicalities of the issues tendered for decision (usually 
identified in pleadings) and of evidence Anshun estoppel is 
concerned with matters of policy and reasonableness …". 

182  Concerning the application of the doctrine of Anshun estoppel to 
administrative proceedings, Kirby P said (325E): 

"Even if, contrary to my conclusion, determinations by tribunals, 
as such, could not give rise to issue estoppels because, based on 
notions of pleading and the law of evidence inappropriate to a 
tribunal, such foundations would have no application to the 
operation of Anshun estoppels.  Such estoppels are not so based.  
They depend upon considerations of public policy and the 
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reasonableness of the conduct of litigants.  Those considerations 
apply equally to tribunals such as GREAT as to courts." 

183  In Lambidis Powell JA agreed with the judgment of Priestley JA; 
Priestley JA did not discuss Anshun estoppel.  In discussing issue 
estoppel, however, Priestly JA said (332E): 

"It seems to me that among the public policy reasons common to 
both res judicata and issue estoppel are the protection of parties 
from unnecessary re-litigation and the avoidance of the expense, 
inconvenience and anxiety involved in the same persons fighting 
a second time on an issue already decided between them.  These 
ends are for the benefit of the efficiency of finances of the State 
and its heavily burdened and expensive to run courts and 
tribunals, as well as for individuals." 

184  Such public policy reasons, in my opinion, have equal application to 
Anshun estoppel.  That is reflected in the passage quoted by the Objector 
from Hallsbury's Laws of Australia (190-165): 

"The principle is based on the policy that parties to litigation 
should bring forward their whole case and not seek to reopen 
issues in subsequent litigation, not only to avoid the possibility of 
inconsistent decisions but also to make efficient use of court 
resources and judicial time." 

185  In Spalla v St George Motor Finance Ltd (supra) French J said (64): 

"The doctrines of res judicata and issue estoppel can be regarded 
as serving a public policy which protects against abuse of 
process by supporting the finality of judicial dispositions of 
particular controversies.  Those doctrines establish the most 
precisely defined circumstances in which litigation will be 
identified and barred.  Anshun introduced an evaluative element 
based upon what a litigant could reasonably have been expected 
to do in earlier proceedings.  In that case … the majority … said 
(at 602): 

'In this situation we would prefer to say that there will be no 
estoppel unless it appears that the matter relied upon … in the 
second action was so relevant to the subject matter of the first 
action that it would have been unreasonable not to rely on it.'" 

186  French J then said (65): 
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"The application of that principle requires the evaluative 
judgment whether it would have been 'reasonable' to have raised 
in the first proceedings the matter now raised in the second.  
That represents a development of the principle expressed … in 
Henderson v Henderson: 

'… in litigation, requires the parties to that litigation to bring 
forward their whole case, and will not (except under special 
circumstances) permit the same parties to open the same 
subject of litigation in respect of a matter which might have 
been brought forward as part of the subject in contest, but 
which was not brought forward, only because they have, from 
negligence, inadvertence, or even accident, omitted part of 
their case.'" 

187  French J went on to say (65) that the Full Federal Court in Bryant v 
Commonwealth Bank of Australia (1995) 57 FCR 287 (at 295) applied 
the approach of the New South Wales Court of Appeal in Rahme v 
Commonwealth Bank of Australia (20 December 1991 – unreported) that 
the effect of Anshun is to apply the Henderson principle to a second 
proceedings where "it was unreasonable for the party asserting the cause 
of action in that second proceeding to refrain from raising it in the earlier 
proceeding against the same opponent party".  He went on to say (66) that 
the doctrines of res judicata, issue estoppel and Anshun estoppel do not 
exhaust the circumstances in which a proceeding may be regarded as 
amounting to an abuse of process by way of attempting re-litigation over a 
dispute already judicially determined.  He also said that considerations of 
public policy which underlie res judicata and issue estoppel help to define 
the scope of abuse of process by re-litigation generally and that the 
underlying policies are that a defendant should not be troubled twice for 
the same reason and that there is a general public interest in the same 
issue not being issued over again. 

188  Concerning the exercise of a power to strike out a matter or to 
dismiss a matter as an abuse of process, French J said (70) that the power 
is to be exercised sparingly and upon an examination of the relevant 
circumstances of the particular case before the Court.  He then made 
reference to the decision of Giles CJ in State Bank of New South Wales 
Ltd v Stenhouse Ltd (supra) wherein Giles CJ set out, as French J 
described it, "…  a non-exhaustive list of matters relevant to the 
determination whether there was an abuse of process in connection with 
the issue to be litigated in the second proceedings".  Those factors are: 
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"(a) the importance of the issue in and to the earlier 
proceedings, including whether it is an evidentiary issue 
or an ultimate issue; 

(b) the opportunity available and taken to fully litigate the 
issue; 

(c) the terms and finality of the findings as to the issue;  

(d) the identify between the relevant issues in the 
two proceedings; 

(e) any plea of fresh evidence, including the nature and 
significance of the evidence and the reason why it was not 
part of the earlier proceedings; or part of -  

(f) the extent of the oppression and unfairness to the other 
party if the issue is relitigated and the impact of 
relitigation upon the principle of finality of judicial 
determination and public confidence in the 
administration of justice; and 

(g) and overall balancing of justice to the alleged abuser 
against the matters supportive of abuse of process." 

189  The evidence before me includes the two affidavits of Mr McKenna, 
solicitor for the Applicants, sworn on 10 July and 14 July 2006.  
Mr McKenna says that he has been told by Mr Jordan, Minara Resources 
tenement manager at the time when applications L37/93 and 37/94 were 
prepared and lodged that the previous applications were prepared by him, 
that it was his role to make applications to secure or acquire tenements in 
the shortest practical time and that Mr Jordan is not a lawyer and did not 
take legal advice in formulating the previous applications.  He says that 
Mr Jordan told him that the purpose of the previous applications at the 
time they were made was "… to secure the right to explore for and take 
water for Minara's purposes, including but not limited to possible use for 
the Murrin Murrin joint venture (ie, Murrin Murrin Holdings Pty Ltd and 
Glenmurrin Pty Ltd) and for other projects then contemplated, including 
the exploitation of the Mount Margaret Nickel deposit (located more than 
100 KM north and west of Murrin Murrin), which at that time was not 
part of the Murrin Murrin Joint Venture." 

190  Mr McKenna says that Mr Jordan told him that it was understood by 
Mr Jordan that the previous applications to take water would be subject to 
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the infrastructure process under s 24MD(6B) of the Native Title Act, 
whereas an application for a licence to explore for under ground water 
would attract the "right to negotiate" provision under subdiv (p) of the 
Native Title Act.  Mr Jordan said to Mr McKenna that at the time the 
previous applications were made he considered that it was distinctively 
preferable to enliven the infrastructure process rather than the right to 
negotiate process because the latter was more time-consuming and, 
further, that because of Native Title Act procedures applications could take 
so long that applying for a miscellaneous licence to explore for ground 
water, thus enlivening the "right to negotiate" process and then 
subsequently applying for a miscellaneous licence to take water, requiring 
a separate and later application of the "infrastructure" process meant that 
the licence to take water could not be secured in the time frame in which it 
was required. 

191  Annexed to the affidavit of Mr Pullinger sworn on 28 August 2006 
and lodged in this matter on behalf of the Objector are two letters dated, 
respectively, 31 January 2001 and 6 February 2001 obtained by the 
solicitors for the Objector pursuant to the Freedom of Information Act 
1992 (WA).  Both of the copy letters that are annexed to the Pullinger 
affidavit are on the letterhead of Anaconda Nickel Limited.  They are both 
addressed to the Director, Mineral Titles, Department of Minerals and 
Energy.  They both relate to an appeal to the Minister against Warden 
Thobaven’s decision to refuse L37/93 & 37/94.  It is also said in the same 
paragraph that L37/93 and L37/94 are bisected by Stock Routes and that it 
is the understanding of the author that native title is not extinguished 
within stock routes and that such areas would have to be excised from the 
area of grant.  The paragraph ends by stating that as all areas are required 
to justify the development of a borefield "… we have no option to pursue 
grant through the expedited procedure of the Native Title Act". 

192  The letter dated 31 January 2001 in its.  Second paragraph, says, in 
part, "I wish to request that, should the Minister uphold the appeal and 
allow grant of the tenements, that they be processed subject to the Native 
Title Act".  The letter dated 6 February 2001, first paragraph, refers to the 
second paragraph of the letter of 31 January 2001 insofar as it referred to 
the need for the applications to be processed under the Native Title Act 
because of the encroachment of stock routes.  The second paragraph of the 
letter of 6 February 2001 says: 

"It is our opinion that the infrastructure process is the 
appropriate avenue for dealing with tenements of this type.  
However it would appear that as one of the uses is 'taking water', 
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that avenue is not open to us.  Additionally I believe that we are 
unable to amend the register of an application which has been 
refused by the Warden.  Therefore I hereby request by way of 
letter that the use 'taking water' be substituted by 'bores, 
borefield and water management facilities' so that the 
applications can be processed under section 24 of the NTA." 

193  The Objector submits that the second paragraph of the letter of 
6 February 2001 suggests that either Murrin Murrin East, as the applicant 
for applications L37/93 and L37/94, was aware that those applications 
would not enliven the infrastructure process under the Native Title Act and 
that the statement made by Mr Jordan to Mr McKenna as to the reason 
why he applied for licences to take water was untrue or that if Mr Jordan 
did hold that view, the view was entirely misconceived.  The Objector 
submits that, on the basis of the letter of 6 February 2001, the Applicants 
did not act reasonably in adopting the course of action which resulted in a 
multiplicity of proceedings and that the Applicants should therefore be 
prevented from proceeding with the applications.   

194  The response of the Applicants to those submissions is that the letter 
of 6 February 2001 demonstrates, if anything, only the state of mind as at 
6 February 2001, well after the completion of the hearing before 
Warden Thobaven, of an unidentified person within Anaconda Nickel 
Limited.  What is relevant, it is said, is the state of mind of the applicant at 
the time when the application was made and heard in 1999 and 2000.  It is 
said that the mere fact that a corporate view as to something as complex 
as native title law has changed over a period of time is not any evidence of 
unreasonableness.  It is submitted that there is no evidence as to whether 
the view expressed in 2001 was correct or incorrect or misconceived.  It is 
also said that it is not appropriate or correct to derive from the difference 
between what Mr Jordan told Mr McKenna and what was written in the 
letter of 6 February 2001 a conclusion that Mr Jordan's statement as to the 
reasons he applied for the licences to take water was untrue.  It is further 
said that, in any event, the fact that a view held by the applicants in 1999 
may have been different from one held in February 2001 or that the initial 
view was wrong is not in itself a basis to infer unreasonable conduct. 

195  Taking into account the fact that, at the time that he spoke to 
Mr McKenna, Mr Jordan had not been an employee of Minara since 
December 2001, the fact that he has not given evidence in person and not 
been subjected to cross-examination and the fact that in July 2006 when 
he spoke to Mr McKenna it was close to nine-years since the applications 
for L37/93 and L37/94 were lodged, together with the circumstance that 
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the author of the letter of 6 February is unknown, his role within 
Anaconda Nickel is unknown and that he or she has not given evidence, I 
am not prepared to draw the two alternative inferences suggested by the 
Objector.  I am satisfied, however, that the applicant would have known, 
as was in fact stated by Mr Jordan to Mr McKenna and as is in fact the 
case at law, that to first apply for a miscellaneous licence to explore for 
ground water and to subsequently apply for a miscellaneous licence to 
take water would require that each of the applications be separately and 
sequentially dealt with in accordance with the both Mining Act and Native 
Title Act and that there was a potential for a considerable period of time to 
elapse before all aspects of any application for a licence to take water 
were concluded.  It is most definitely not the case that the choice to not 
seek a licence to explore was due to “   negligence, inadvertence or even 
accident….” (See French J quoting from Henderson para 194 above) 

196  I infer that, in the circumstances, Murrin Murrin East and Minara 
Resources Ltd (the current and the only previous ultimate holding 
company of Murrin Murrin East) made a considered and deliberate 
application for the grant of a licence to take water rather than the 
alternative, which was at all material times an available option, namely, to 
make an application for a licence to explore for ground water.  I infer that 
that course was taken on the basis of a planned and (if successful) 
anticipated commercial advantage arising from the grant of a licence to 
take rather than the grant of a licence to explore.  At the time when the 
decision was made to apply for a licence to take water in the name of 
Murrin Murrin East, the ultimate holding company of Murrin Murrin 
Holdings was Minara Resources Ltd.  As at the date when the applications 
for L37/93 and L37/94 were lodged, seven of the eight directors of Murrin 
Murrin Holdings were directors of Murrin Murrin East.  From 1997 until 
the present time Minara Resources has held all of the issued shares in 
Murrin Murrin East. 

197  Minara Resources Ltd is the ultimate holding company of Murrin 
Murrin Holdings and is the only past ultimate holding company of Murrin 
Murrin Holdings.  At present and at 15 October 2004 - the date of 
lodgment of applications L37/129 and L37/130 - Minara Resources 
Holdings held all of the issued shares in Murrin Murrin Holdings.  The 
only previous holders of shares shown in the ASIC search that was 
tendered in evidence for Murrin Murrin Holdings are Minara Resources 
Holdings shown as previously being the beneficial owner of 
80,000,000 shares and Minara Resources Ltd shown as holding 100 shares 
up until around 1996. 
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198  The ASIC search of Glenmurrin Pty Ltd that was tendered in 
evidence shows that Glencore International AG is the current ultimate 
holding company and no previous ultimate holding company is named in 
the search.  Apart from the two shares held upon incorporation there has 
been no shareholder other than Glencore Nickel Pty Ltd which now holds 
all of the issued shares in Glenmurrin.  Glenmurrin was incorporated in 
1996.  It was originally incorporated in the name of Glencore Mining Pty 
Ltd. 

199  In its annual report for 2005 lodged with the ASX, Minara Resources 
Ltd disclosed that Glencore International AG held 50.45 per cent of its 
issued capital.  The same report also discloses that Mr Willy Strothotte is 
a non-executive director of Minara Resources as a nominee of Glencore 
and that Mr Strothotte, at that time, was chairman of Glencore 
International.  It is also noted that Mr Strothotte was appointed CEO of 
Glencore in 1993 and held the combined positions of chairman and CEO 
from 1994 until 2001.  He thus occupied those positions as at 
21 September 1998 when applications L37/93 and L37/94 were lodged by 
Murrin Murrin East.  A copy of an annual report of the top 
20 shareholders in Anaconda Nickel Limited shows that as at 15 October 
1998 Glencore International AG held 20.13 per cent of the issued shares 
in Anaconda Nickel Limited.  The document also shows that Glencore 
was then the largest shareholder, the next largest holding being 
13.9 per cent.  The same report for the following year shows that as at 
29 September 1999 the shareholding of Glencore was 23.03 per cent. 

200  In the affidavit of Mr Richards dated 14 June 2006 and filed by the 
Applicants in this matter, Mr Richards said that he had been informed by 
general counsel and company secretary of Minara Resources that Minara 
Resources holds all of the shares in Minara Resources Holdings.  He was 
also told by the same person that none of Minara Resources, Minara 
Resources Holdings, Murrin Murrin East or Murrin Murrin Holdings held 
or had ever held shares in Glenmurrin.  Mr Richards was also informed 
that Murrin Murrin Holdings and Glenmurrin are the corporate entities 
that own the Murrin Murrin Nickel Cobalt Joint-Venture Project and that 
that project is operated by Murrin Murrin Operations Pty Ltd under the 
control of the joint-venture participants.  He was further told that all of the 
tenements that are held by the Murrin Murrin joint-venture project are 
held in the names of Murrin Murrin Holdings as to 60 per cent and 
Glenmurrin as to 40 per cent or in the name of their subsidiaries in which 
Murrin Murrin Holdings owned 60 per cent of the shares and Glenmurrin 
owns 40 per cent of the shares.  He was informed by general counsel that 
that is a different structure than was in place in 1999. 
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201  I am satisfied that there is, as between Murrin Murrin East Pty Ltd 
and the current Applicants, Murrin Murrin Holdings and Glenmurrin, a 
privity arising from the corporate and commercial and operational 
connections and continuity and interests as fulfil the requirement of 
privity for purposes of estoppel and for purposes of giving consideration 
to any issue of abuse of process in respect of the subject matter of the 
proceedings before Warden Thobaven and those before me. 

202  Warden Thobaven expressed the opinion (26) that 
applications L37/93 and L37/94 were premature.  He did so in the context 
of reference to the amendment to the Act whereby subreg 42B(ia) was 
added which expressly created, as a discrete purpose for which a 
miscellaneous licence could be granted, the purpose of search for ground 
water.  He had earlier observed, in effect, that it was the intention of 
Murrin Murrin East to obtain a licence to take ground water and, once 
having obtained the licence, to then carry out exploration.   

203  It emerges, in my opinion unarguably, from the reasons for decision 
of Warden Thobaven, that at the time when the applications were made 
and heard the state of knowledge available to the applicants from past 
exploration and, in particular, the activities of the objectors, Gwalia and 
Tarmoola, was such that it was then practically impossible for Murrin 
Murrin East to demonstrate that without extensive further exploration and 
without discovery within the ground then applied for of significant 
additional water resources the application to take water had little chance 
of success.  There is nothing in the reasons for decision of 
Warden Thobaven and nothing in the material that has been provided to 
me for purposes of the present hearing that suggests otherwise.  With 
respect, I agree with Warden Thobaven that the previous applications 
were premature.  In my opinion they were patently premature before and 
during the hearing. 

204  It is of significance in the determination of the application to stay or 
dismiss now before me that by 16 July 1999, when the hearing before 
Warden Thobaven was adjourned for resumption in mid-October 1999, 
the task which Murrin Murrin East had undertaken, namely, to endeavour 
to convince the Warden that the known water resource was of sufficient 
size and quality and sustainability to enable Murrin Murrin East to take 
the volumes of water that it required while at the same time having no 
injurious effect upon the operations, present and future, of the holders of 
the underlying tenements, was going to be, at best, extremely difficult to 
achieve.   
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205  That such difficulty was apparent arose from the inaccuracies in the 
expert evidence that had been presented on behalf of the applicant, from 
the conflicting opinions expressed in the reports of the experts which had 
been exchanged, such conflict arising in the context of the conceded (by 
the applicant’s own witness) greater experience and expertise of 
Mr Wharton, and all of that in the context of exploration and the effects of 
exploration pursuant to a licence to take water not being addressed in the 
evidence.  Despite such apparent difficulties no application was ever made 
to amend the purpose for which the licence was sought or to discontinue 
the application for a licence to grant and to start again with an application 
for a licence to explore or even to commence an application for a licence 
to explore and to invite the Warden to join the two proceedings in the one 
hearing. 

206  In persisting with its application to take rather than to explore for 
groundwater Murrin Murrin East adopted a course of action which 
entailed the taking of a significant commercial risk.  The risk was that if it 
was unable to establish that there was sufficient water to adequately cater 
for the needs of Murrin Murrin East and the objectors and the application 
to take water was refused, then Murrin Murrin East would be denied the 
opportunity to do what Warden Thobaven found it intended to do, namely, 
gain access to and to explore for underground water and to thus be able to 
rely on its own exploration results to try and establish that there would be 
no injurious effect upon the objectors rather than to have to rely upon the 
previous data derived from the exploration and activities of others, 
including the objectors.  I am satisfied that Murrin Murrin East and its 
related corporations would have been aware of and fully appreciated the 
nature of the risk and the potential consequences of a refusal of the 
applications to grant a licence to take water.  In any, event, Murrin Murrin 
East, if it was not aware, should have been aware.  There is no explanation 
before me as to why Murrin Murrin East did not apply to amend the 
application that was before Warden Thobaven or to in some other way 
have an application for a licence to explore for ground water dealt with by 
the Warden. 

207  What is now included in the amended objections and in those parts of 
the affidavits that have been filed in support of the applications to amend 
and the applications for stay or dismissal reveals something of the nature 
of the evidence and submissions that the parties would make if 
applications L37/129 and L37/130 were to proceed.  It is apparent that the 
Objectors would seek to argue, and call evidence as a basis for such 
argument, to the effect that the water resource that may be accessed from 
the ground applied for and now held by the Objectors, to the extent that 
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such resource has been the subject of exploration and data compilation, 
could not support, without injurious effect to the Objectors, extraction of 
the volumes of suitable water that the present Applicants would require 
and that further exploration is unlikely to establish the existence of such 
additional water.  It would be said in respect of that unlikelihood that, in 
particular, because of the inherent uncertainties that were identified by the 
witnesses at the previous hearing and which it appears that 
Warden Thobaven accepted, that the hearing of the present applications 
could not succeed and that there would therefore be no purpose in hearing 
them.  In that regard it is said that  it is likely that much of the evidence 
that was considered by Warden Thobaven would also necessarily have to 
be reconsidered by me.  To that extent, there would be a re-litigation of 
issues that were before Warden Thobaven.  From that arises the potential 
for inconsistent findings, as between myself and Warden Thobaven, to be 
made on the same or very similar evidence. 

208  In the case of Spalla (supra) French J said (59): 

"There are many ways in which the process of a court may be 
abused.  One form of such abuse is to invoke the procedures of 
the court to attempt to relitigate controversies which have 
already been decided by the court.  The court may be protected 
against such use of its procedures by the doctrines of res judicata 
and issue estoppel and their analogical extensions to issues 
which ought reasonably to have been litigated in original 
proceedings as enunciated in Henderson v Henderson (1843) 3 
Hare 100; 67 ER 313 and Port of Melbourne Authority v Anshun 
Pty Ltd (1981) 147 CLR 589. 

The protection afforded the administration of justice by the 
general concept of abuse of process in this context subsumes that 
afforded by the specific doctrines of res judicata, issue estoppel 
and their Anshun extension." 

209  His Honour also said (67): 

"The breadth of abuse of process protection against attempted 
relitigation was considered in Walton v Gardiner per Mason CJ, 
Deane and Dawson JJ (at 393): 

'… proceedings before a court should be stayed as an abuse of 
process if, notwithstanding that the circumstances do not give 
rise to an estoppel their continuance would be unjustifiably 
vexatious and oppressive for the reason that it is sought to 
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litigate anew a case which has already been disposed of by 
earlier proceedings.' 

…  They also adopted and approved the description of the 
relevant jurisdiction of superior courts given by Lord Diplock in 
Hunter v Chief Constable of the West Midland Police [1982] AC 
529 (at 536): 

'… the inherent power which any court of justice must possess 
to prevent misuse of its procedure in a way which, although 
not inconsistent with the literal application of its procedural 
rules, would nevertheless be manifestly unfair to a party to the 
litigation before it, or would otherwise bring the 
administration of justice into disrepute among right-thinking 
people.' 

The category of 'right-thinking people' is elusive, however the 
passage may be taken as emphasising that the task of the judge in 
such a case is evaluative." 

210  French J also quoted a passage from the decision of Mason CJ in 
Rogers v R (1994) 181 CLR 251 where the Chief Justice said: 

"The concept of abuse of process is not confined to cases in 
which the purpose of the moving party is to achieve some foreign 
or ulterior object, in that it is not that party's genuine purpose to 
obtain the relief sought in the second proceedings.  The 
circumstances in which abuse of process may arise are extremely 
varied and it would be unwise to limit those circumstances to 
fixed categories.  Likewise, it would be a mistake to treat the 
discussion in judgments of particular circumstances as 
necessarily confining the concept of abuse of process." 

211  French J said (64): 

"The doctrines of res judicata and issue estoppel can be regarded 
as serving a public policy which protects against abuse of 
process by supporting the finality of judicial dispositions of 
particular controversies.  Those doctrines establish the most 
precisely defined circumstances in which relitigation will be 
identified and barred.  Anshun introduced an evaluative element 
based upon what a litigant could reasonably have been expected 
to do in earlier proceedings." 
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212  (65): 

 "The application of that principle requires the evaluative judgment 
whether it would have been 'reasonable', to have raised in the first 
proceedings the matter now raised in the second.   

 French J later went on to say (69): 

"The public interest considerations underlying the power of 
courts to stay or dismiss the proceedings for abuse of process 
extend to preventing the waste of judicial resources …  They 
include the necessity of maintaining confidence in, and respect 
for, the authority of the courts." 

213  His Honour then referred to the decision of Giles CJ in State Bank of 
New South Wales v Stenhouse (supra) where Giles CJ said (at 64,089) in 
connection with a consideration as to whether or not proceedings or part 
of proceedings constitute an abuse of process: 

"The guiding considerations are oppression and unfairness to the 
other party to the litigation and concern for the integrity of the 
system of administration of justice …". 

214  In my opinion, a Warden determining an application for the grant of 
a miscellaneous licence has the power to prevent an abuse of process and, 
further, the principles of Anshun estoppel have application to such 
proceedings.  It is the intention of the Act that a Warden's decision have 
the character of a final determination subject only to the power of the 
Minister, upon appeal pursuant to subs 94(3) of the Act, following a 
refusal by the Warden to grant the application or, the power of the 
Minister, pursuant to the same subsection, to uphold an appeal against the 
conditions imposed by the Warden when granting a miscellaneous 
licence.  In my opinion, it cannot have been the intention of Parliament 
that the Warden not be able to protect proceedings before the Warden 
from an abuse of process. 

215  In my opinion, an Anshun estoppel arises in the present case from 
the proceedings that took place before Warden Thobaven in 1999 and 
2000.  The Warden found (3) that the overall aim of Murrin Murrin East 
in making applications L37/93 and L37/94 was to extract water from the 
two palaeochannels, and that it wished (4) to assess the quantity of water 
in the two catchments areas through exploration and (9) it wanted to be 
granted the licences so that it could continue with its exploration and 
prepare a case to be put to the Water and Rivers Commission.  Apart from 
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the explanation given by Mr Jordan and recited in Mr McKenna's affidavit 
of 10 July 2006 there is no explanation forthcoming from any source as to 
why the Murrin Murrin East applications were for a licence to take water 
rather than to explore for it and there is no explanation as to why, during 
the period between September 1998 (when applications L37/93 and 
L37/94 were lodged) and the end of March 2000 (when 
Warden Thobaven's final decision was published), neither an application 
for amendment to the original applications so that what was sought was a 
licence to explore nor a fresh application for a licence to explore was 
made by Murrin Murrin East. 

216  In his affidavit sworn 14 June 2006 on behalf of the Applicants in 
these proceedings, Mr Richards says (par 8) that the Applicants are 
seeking to identify water resources in the region, (par 9) that he has given 
the Applicants advice that further exploration and evaluation of the area 
the subject of the present applications is required in order to ascertain the 
capacity of existing and imputed water resources and (par12) that in 
giving advice to the Applicants (which included flagging the ground 
applied for as requiring further study) he had taken account of information 
on the public record and information held by the Applicants which 
information, in his view, is inadequate to form conclusions as to the 
capacity of existing and imputed water sources in the area of the present 
applications to a high level of confidence. 

217  In his affidavit Mr Richards set out proposed exploration 
methodology.  Initially he said that there would be Hoist EM survey and 
then ground gravity survey ("GGS") followed by exploration drilling in 
selected areas not previously investigated and, fourthly, test pumping in 
certain areas to obtain data using existing test bores, if available, or from 
new test boreholes otherwise.  Those activities are said to be sequential, 
the extent and the location of each subsequent activity based upon 
information derived from the preceding activity.  Ultimately, the 
information yielded from those activities would be used to formulate a 
numerical model to estimate predicted yields, supply and capacity 
scenarios and to undertake sensitivity analysis and calculate an indicative 
resource for each miscellaneous licence. 

218  There is nothing mentioned by Mr Richards which suggests that such 
a program of exploration could not have been proposed in 1998 as the 
basis for an application for a miscellaneous licence to search for 
underground water.  There is no explanation as to why such a program or 
any other exploration program was not advanced as part of an application 
for the grant of a licence to explore.  There is nothing in the decision of 



[2007] WAMW 4 
CALDER M 

2007WAMW4.doc   (<CES>) Page 82 

Warden Thobaven which suggests or is consistent with any such program 
of exploration or even any exploration program being put forward in the 
evidence presented to the Warden. 

219  I am satisfied that the need for an exploration program of the type 
suggested by Mr Richards to be undertaken, in all of the circumstances 
that existed prior to and at the time of the lodging of applications L37/93 
and L37/94, was quite apparent and would have been, or if it was not, 
should have been upon proper investigation, apparent to Murrin Murrin 
East and to its related companies.  The apparent need for that exploration 
continued and indeed increased up until the delivery of 
Warden Thobaven's final decision.  The Warden expressly mentioned in 
his reasons the intention of Murrin Murrin East to explore.  The 
possibility (if not the probability) of the applicant Murrin Murrin East 
being unable to satisfy the Warden, on the basis of the information that 
was then known to Murrin Murrin East, that without significant further 
exploration demonstrating sufficient increased capacity of the water 
source, there would be a finding of injurious affect and that, therefore the 
applications would be refused was at all material times readily apparent.  
That was a strong possibility at least as early as 16 July 1999 when the 
Warden adjourned the hearing until 18 October 1999 and it was 
approaching a certainty or at least a very strong probability by 
2 December when the Warden adjourned to consider his preliminary 
decision. 

220  In all of the circumstances the issue of the need for further 
exploration and the matter of access, by means of a licence, by Murrin 
Murrin East to the ground applied for in order to carry out such 
exploration was, in my opinion, "… so relevant to the subject matter of 
the first action that it (was) unreasonable not to rely on it" - Gibbs CJ, 
Mason and Aicken JJ, Rogers v R (1994) 181 CLR 251 at 393.  There is, 
apart from the statement made by Mr Jordan to Mr McKenna - which is 
wrong in law - not any explanation by the Applicants before me as to why 
Murrin Murrin East failed to raise the issue of the grant of a licence to 
explore for ground water.  In regard to that, it was said by Ormiston J in 
Triantafillidis v National Australia Bank & Anor (1995) V ConvR 
54-536 at 66,367: 

"… the majority judgment in Anshun's case appears to require a 
determination whether the plaintiff in the second action would 
have been unreasonable not to rely upon its later claims in the 
first action and for that purpose the resolution of each case 
'depends upon a meticulous scrutiny of its own facts'. …  In part 
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the majority in Anshun's case relied upon the absence of any 
explanation by the appellant to adduce evidence as to why it 
failed to raise the relevant issue in the first action.  …  If this be 
the kind of necessary inquiry which Anshun's case requires, then 
it is not ordinarily appropriate that it be dealt with upon an 
application for a summary judgment or stay.  Unless the alleged 
unreasonableness is manifest (eg, if the potential judgment would 
be plainly inconsistent), the appellant is entitled to have both the 
question of principle and the issues of fact resolved upon a trial 
and upon the basis of precisely pleaded defences." 

221  His Honour had previously said (66,366): 

"Where the alleged vexatiousness depends upon the application 
of the rules of res judicata or issue estoppel, or upon the 
analogous but perhaps less precise rules formulated in cases 
such as Anshun, care should be taken to see that the alleged new 
claim either coincides precisely with what has been litigated or is 
of a kind where it would be plainly vexatious to allow the second 
proceeding to continue." 

222  In the present case, I am satisfied that Murrin Murrin East made a 
considered and deliberate decision, for commercial reasons, to not apply 
for a licence to explore and to apply, instead, for a licence to take water.  
Even if that decision was based upon negligence or inadvertence or an 
accident or ignorance, that does not prevent application of the principles 
of Anshun.  I am of the opinion that the applications for L37/129 and 
L37/130 amount to an abuse of process because, taking into account all of 
the circumstances that I have mentioned in relation to the application of 
the Anshun principles, the present Applicants' related company Murrin 
Murrin East should have applied for an application for a licence to 
explore.  It was aware of the need to carefully consider that option, at the 
latest, during the hearing before Warden Thobaven.  It became apparent 
that Murrin Murrin East was taking a significant risk in continuing with 
its applications for a licence to take water.  It made no attempt to change 
direction by applying for amendment or, alternatively, making new 
applications.  The hearing before Warden Thobaven occupied seven days 
of judicial time, at the end of which Murrin Murrin East obtained nothing 
and the present Objector is now in a position where, almost six years after 
the decision of Warden Thobaven was delivered and almost nine years 
after the earlier applications were lodged, it is being called upon to litigate 
a matter which could have been and should have been litigated before 
Warden Thobaven. 
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223  In considering the factors set out in the non-exhaustive list of 
Giles CJ in State Bank of New South Wales v Stenhouse (supra) referred 
to by French J in Spalla (supra) (70) I am of the opinion that the issue of 
the right of access to explore in the earlier proceedings was more than an 
"evidentiary issue" and, although perhaps not strictly an "ultimate issue" 
in the sense contemplated by Giles CJ, was of a similar character.  In the 
final analysis, what Murrin Murrin East wanted then, and wants now, is 
the same, namely access to the ground.  In 1998 it wanted and needed 
access in order to explore.  In 2004 it wanted and needed access in order 
to explore.  The opportunity was available, but was not taken by the 
applicant Murrin Murrin East, to litigate the issue of a licence to explore 
for groundwater so that, after having done sufficient exploration to do so, 
it could demonstrate that there was sufficient water to subsequently justify 
the grant of a licence to take water.   

224  The effect of the manner in which Murrin Murrin East proceeded, 
both in terms of the nature of the applications and the evidence that was 
placed before Warden Thobaven, was that the Warden did not consider 
the question of access by the applicant to the tenement for exploration 
only and that has directly impacted upon the "terms and finality of the 
finding" of the Warden.  However, it must be inferred from the Warden's 
conclusions of fact and law that there had been insufficient exploration 
done to illustrate that there would be sufficient water available from the 
known water resource to satisfy the needs of both parties without injurious 
effect to the objectors.  I consider that there is sufficient identity between 
the relevant issues in the two proceedings that there is, in effect, now no 
matter of fresh evidence or change of circumstance which is of any 
relevant significance.   

225  In my opinion the extent of oppression and unfairness to the 
Objectors before me if the issue is re-litigated will be significant.  There 
would be a significant erosion, by any such re-litigation, of the principle 
of finality of judicial determination and of public confidence in the 
administration of justice.  The questions of oppression and unfairness and 
the impact of re-litigation are to be viewed in a context which includes an 
absence of the ability on the part of any party to recover costs in respect of 
the hearing before Warden Thobaven. 

226  In all of the circumstances I am of the opinion that 
application L37/129, insofar as it is an application over the land which 
was the subject of the decision of Warden Thobaven in respect of 
application L37/94, is estopped on the basis of the Anshun principles and, 
further, constitutes an abuse of process.  Application L37/129, insofar as it 
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is an application for the grant of a miscellaneous licence over ground that 
was the subject of application L37/94, should be dismissed. 

227  In respect of application L37/130, being an application over ground 
identical to the ground applied for in application L37/93, the latter being 
the application that was refused by Warden Thobaven, is an application 
which the applicant is estopped from commencing and proceeding with 
upon the basis of the Anshun principles and, further, the application is an 
abuse of process and, accordingly, should be dismissed. 

228  For the above reasons application L37/129 is dismissed to the extent 
that it is an application for the grant of a miscellaneous licence over land 
that was the subject of application 37/94 that was refused by 
Warden Thobaven.  Application L37/130 is dismissed. 


