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CALDER M 

THE PROCEEDINGS 

1  Mr McKnight ("the Plaintiff") seeks the forfeiture of mining 
lease 39/151 ("M39/151") on the basis of alleged non-compliance with the 
expenditure condition for the expenditure year ended 9 October 2005.  
The plaint was lodged 10 February 2006.  As at that date the registered 
holder of M39/151 was Mount Edon Mines Pty Ltd.  The certified search 
of the tenement that was tendered in evidence shows that from 
22 February 2006 the joint holders of M39/151 have been Murrin Murrin 
Holdings Pty Ltd and Glenmurrin Pty Ltd.  Murrin Murrin and 
Glenmurrin were joined as defendants to the proceedings by order of the 
Warden sitting in Leonora.  The defence of all three Defendants is simply 
that there has been no breach of the expenditure condition for the subject 
year and that, even if there has been a failure to comply with the 
condition, the non-compliance is not of sufficient gravity to justify 
forfeiture. 

THE EVIDENCE 

On Behalf of the Plaintiff 

2  The search of the tenement that was tendered by the Plaintiff shows 
that the tenement was initially granted to Mount Edon on 10 October 
1988.  The tenement was thus in its 18th year as at the date of lodgment of 
the plaint for forfeiture.  The ASIC extract of Mount Edon that the 
Plaintiff tendered states that all of the issued shares in Mount Edon are 
held by Sons of Gwalia Ltd, that a liquidator was appointed by the 
members of Mount Edon in February 2005 and that the liquidation 
continues as at the date of the extract, namely, 9 January 2007.  An ASIC 
company extract of Murrin Murrin Holdings Pty Ltd that was also 
tendered by the Plaintiff shows that all of its shares are held by Minara 
Resources Holdings Pty Ltd and an ASIC company extract of Glenmurrin 
Pty Ltd shows that all of the issued shares, as at 11 January 2007, are held 
by Glencore Nickel Pty Ltd and that the ultimate holding company is 
Glencore International A.G. which is also shown in the previous ASIC 
company extract as the ultimate holding company of Murrin Murrin 
Holdings Pty Ltd. 

3  The Plaintiff produced a certified copy of the register of M39/151 
dated 3 January 2007.  The size of the tenement is shown as 128 hectares.  



[2007] WAMW 5 
CALDER M 

2007WAMW5.doc   (<CES>) Page 4 

It shows that the minimum required expenditure for the year ended 
9 October 2005 was $12,800 and that the total expenditure claimed by the 
holder for that expenditure year was $16,144.  Under “rent details” it is 
shown on the register search that $1675 rent was paid on 27 October 
2004.   

4  Counsel for the Plaintiff tendered a certified copy of the Form 5 for 
the year ended 9 October 2005 in respect of M39/151.  In that Form 5 a 
total of $12,031 is claimed as expenditure on mineral-exploration 
activities, $583 for mining activities, $1675 for tenement rent and rates, 
$1855 for administration/overheads, totalling $16,144.  The make-up of 
the $12,031 claimed for mineral-exploration activities is stated to be: 

"Salaries - Geological (incl. ground truthing, 
reporting, reviewing, et cetera)   $10,924 

Travel/Accommodation        $170 

Camp Mess Field Supplies         $463 

Vehicles/Equipment/Fuel         $474" 

5  For mining activity the Form 5 particularised as "Mine Planning, 
Design $583". 

6  The Plaintiff also tendered a bundle of certified copies of Form 5's 
for the years ending 9 October 1989 to 9 October 2004 for Mining Lease 
39/151. 

7  The Plaintiff gave evidence in person.  He is a relatively experienced 
prospector, having prospected in his own right and worked with various 
mining companies over a period of approximately 26 years.  His activities 
have mainly focused in the Leonora-Laverton area which is where 
M39/151 is located.  He is the applicant for grant of a tenement adjoining 
M39/151.  He has visited M39/151 on a number of occasion and I am 
satisfied that he was in fact on the tenement when he said he was on those 
previous occasions.  He gave evidence that the appearance of the lease has 
not changed over many years.  He said he visited it with Mr Ross Crew in 
May 2005 when returning from a prospecting trip at a nearby location.  
He said that on that occasion he stopped near the old mine site where all 
the previous activity had been done and spent some time on the ground 
there.  He said that he went to the tenement again in September 2005 with 
Mr Crew and there was no change to what he had observed in May.  He 
said that there was no indication whatsoever of any activity being 
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undertaken on the tenement.  Mr McKnight said that on that occasion he 
and Mr Crew spent a day on the tenement walking around the tenement.  
The witness said that again in February 2006 he visited the tenement and 
carried out a slightly more detailed search for signs of any activity.  He 
was, again, with Mr Crew.  On that occasion a number of photos were 
taken and they were tendered in evidence. 

8  Mr McKnight said that when he visited the tenement in September, 
he located the datum and went from there to each of the other three 
corners of the tenement.  He did that journey in a vehicle and whilst he 
was driving.  He said that most of the day was spent in the centre of the 
tenement where all of the old workings are located.  He described the 
terrain as being fairly clear in some parts, with the north being very open 
and with some hilly and scrubby ground in the eastern part of the 
tenement.  He said that the tenement is 45 to 50 kilometres from Leonora 
on the old Leonora-Laverton road which is a substantial gravel road. 

9  The photographs that were taken in February 2006 show a very small 
open-cut operation that appears very old, other apparently old diggings 
with associated piles of excavated material, uncapped PVC casings 
protruding from the ground indicating old drill holes, the general 
topography and terrain and vegetation, a slag heap and some apparently 
old and deteriorating plastic sample bags.  The second series of 
photographs that was tendered in evidence was said by the witness to 
show the four corners of M39/151, together with survey peg of the 
adjoining mineral claim, number 1131F.  Together with the photographs 
Mr McKnight produced a copy of a Tengraph map showing the tenement.  
Within the boundaries of M39/151 he has drawn a series of letters and 
numbers and accompanying arrows, all of which indicate the position 
from which the various photographs were taken and the direction in which 
the photographer was facing when they were taken. 

10  Mr McKnight said that he saw no tyre marks or flagging or broken 
trees or bushes or any indication at all of any recent exploratory work 
having been done on the subject tenement.  At that point of evidence 
counsel for the tenement holder conceded that there had been no drilling 
done on M39/151 during the expenditure year the subject of the plaint for 
forfeiture.  The Plaintiff said that if there had been a campsite on the 
tenement during the subject expenditure year, he expected that he would 
have seen evidence of vehicles, campfires and other indications of 
activity.  He said that he located what he believed was the datum peg for 
M39/151 in the north-west corner.  The peg was not standing and it 
appeared to him to have not been standing for several years.  He based 
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that assessment on the presence of dirt mounded up against the sides of 
the peg where it lay on the ground.  He said that the trenches at that 
north-west corner were only just visible as slight indentations in the 
ground and were hard to see.  He said that at the north-east corner of the 
tenement he located a survey peg.  He said that along the western 
boundary of M39/151 he found a survey peg for an adjoining mineral 
claim.  In the south-east corner Mr McKnight said he found a recent 
survey peg and in the south-west corner were located his own pegs for the 
application that he had recently made for grant of a tenement over 
adjoining ground.  He said that in that vicinity he noticed old pegs lying 
on the ground. 

11  The witness was taken by his counsel to exhibit 5, a certified copy of 
the Form 5 for the subject tenement for the year ending 9 October 2005.  
He expressed the opinion that the cost of accommodation in Leonora 
during the year in question was about $100 per night and that the cost of 
an air flight to Leonora from Perth was about $540.  He said that he 
believed the cost to hire a four-wheel drive at the time was up to $150 a 
day.  When asked about the cost of camping overnight on the tenement, he 
said that it would cost him, camping in the style that he camped, about 
$100 a day.  He said, however, that that cost, he would expect, would 
exceed $100 per day if a geologist was taken and camped overnight on the 
tenement.  He said that the amount of $474 claimed in the Form 5 for 
"Vehicle/Equipment/Fuel" was about what he would expect to incur. 

12  During cross-examination the Plaintiff agreed that, as indicated on a 
Tengraph map that was shown to him, a road passed very close by the 
northernmost corner of M39/151.  He also agreed that there are some 
tracks in and near the ground covered by the tenement.  Those tracks 
appear in the northern portion, in the central portion and in the western 
portion of the tenement.  The witness highlighted on the map those tracks 
and the road previously mentioned.  He also agreed that one of the tracks 
comes up to and follows the old railway line that is on or near the 
tenement and that there is an old siding just off the western side of the 
tenement.  He said that at no time had he seen any vehicle track marks on 
the tracks that access the tenement, although he said that he had at some 
time seen some tracks around the old town site which is in the 
northernmost corner of M39/151. 

13  He conceded that, although there was nothing that he had seen which 
indicated that the northernmost track had been used, nevertheless, it was 
possible that vehicles had travelled along it.  In relation to what was 
described as the “central track”, which goes from the northernmost corner 
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in an almost directly southerly route to just past the centre of the tenement 
according to the drawing done on the plan by Mr McKnight, he said that it 
was his opinion that the track had not been used.  He did not concede that 
it could have been used.  He said that the western track, which bisects the 
westernmost boundary of the tenement about 400 metres from the 
south-west corner, had definitely not been used during the material time.  
He agreed, however, that to access the slag heap which is depicted in 
photograph exhibit 9L one would use the central track.  Ultimately he said 
in evidence that he could not rule out that the central track may have been 
used during the subject expenditure year.  Mr McKnight said that during 
his time on the tenement he saw no indications of any rock-chip sampling, 
but he said that he could not say that that did not happen. 

14  Mr McKnight agreed that there are other pits operated by Murrin 
Murrin close to the subject tenement.  He said that during 2004 to 2005 
there was work being carried on at those pits and that he was aware that 
Murrin Murrin had ground crews in the vicinity of those pits during that 
year. 

15  Mr Keeley, a well-qualified and experienced geologist, also gave 
evidence on behalf of the Plaintiff.  He gave evidence to the effect that he 
had previously perused all of the Form 5 reports that were tendered in 
evidence by the Plaintiff in this matter.  His overall assessment of the 
amounts claimed for the various items of expenditure in those Form 5's 
was that they were within the range of costs that he would have 
anticipated for the periods to which the Form 5's related and that the items 
of expenditure were not of a type other than those that could be expected 
for tenements of that type.  He expressed the view that in some instances 
rates paid to geologists were high but not such that he would say it was 
not possible they were paid.  He said that it was possible that rock-chip 
sampling could be undertaken without leaving any signs on the ground of 
that activity having occurred. 

16  In relation to the 2004 to 2005 year where an amount of $583 for 
"mine planning, design" is claimed, he would expect that such an 
expenditure would not be incurred until a resource had been fully defined 
in accordance with the JORC Code.  Mr Keeley gave some general 
evidence about exploration activity such as ore sampling, obtaining aerial 
photographs of areas of interest, aeromagnetic surveying, geological 
reporting and tenement surveying.  During cross-examination he agreed 
that "mine planning, design" could relate to removal of overburden in 
connection with the operation pits of Murrin Murrin that are adjacent to 
M39/151. 
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17  Mr Crew gave evidence on behalf of the Plaintiff.  He said that he 
had been on the subject tenement four times in the last couple of years.  
He said that he was there in late 2005 and early 2006 with Mr McKnight.  
He said that he had travelled round the boundaries of the tenement and 
had taken a look at the main workings.  His evidence in that regard was 
consistent with that of Mr McKnight and there is no need for me to repeat 
it.  He also said that on no occasion had he seen any signs of recent 
activity on M39/151.  He produced photos that were taken of the tenement 
in August 2006.  The photos depict all four corners of the subject 
tenement.  The photos depict what are obviously old corner pegs lying on 
the ground and an absence of any sign of trenching or, in some case, 
shallow depressions which were probably trenches. Mr Crew said that he 
had not been on the tenement between October 2004 and late 2005.  He 
said that in late 2005 he did go to the tenement but that it may have been 
after the end of the expenditure year.  He said that prior to October 2004 
he had not been on the tenement for more than a year.  

On Behalf of the Defendants 

18  Mr Mark Campana gave evidence for the Defendants.  He is a 
tenement manager currently employed in a consulting role by Sons of 
Gwalia.  From 1984 he has been employed by Sons of Gwalia.  As an 
employee of Sons of Gwalia he was the minerals property officer.  His 
duties were related to tenement management of up to 900 tenements.  In 
1997 he became the manager of that section of the office and in addition 
to the responsibilities that he had previously had he was required to 
manage a small team of people.  Subsequently he became a commercial 
manager at Sons of Gwalia. 

19  Mr Campana gave evidence that he was familiar with the accounting 
system used by Sons of Gwalia over the whole period from 1988 until the 
present time in connection with tenement management.  He said that the 
system, in effect, separately recorded activity and expenditure on every 
tenement and that time spent on work on or in connection with the 
tenement was specifically recorded by the system.  He said that things like 
fuel and accommodation were always, and are still, allocated to individual 
tenements.  He said that he does not quite appreciate the accounting 
function by means of which that is achieved. 

20  Mr Campana gave evidence that he had prepared the Form 5 for 
M39/151 for the year ended 9 October 2005.  He said that the information 
that he used to compile the contents of the Form 5 was obtained primarily 
from the Sons of Gwalia accounting system and that there was some 
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additional information in respect of work and expenditure carried out by 
Minara that was provided to him by Minara.  He gave evidence of having 
obtained a computer printout from the Sons of Gwalia records of 
expenditure in connection with M39/151 for the expenditure year ended 
October 2005.  That document was tendered as an exhibit.  It shows 
expenditure against various headings.  Two of those headings have been 
ruled out by means of a line having been drawn through them.  
Mr Campana said that he did that.  The first one is the heading "Assaying" 
with an amount shown of $147.04.  The second item that he ruled out is 
headed "HO Office Costs", $117.85. 

21  There is an item, namely, "Depreciation Allocation", $784.12 against 
which in Mr Campana's handwriting, is written "50% CMF".  Against the 
amount of $147 shown for "assaying" Mr Campana has written the words 
"reported 2004".  The witness's explanation for ruling out "assaying" and 
making the note that I have just mentioned is that when he examined the 
Form 5 for that tenement for the previous year, a similar item had been 
claimed and he was not sure whether or not the amount shown for the 
2005 expenditure year had been correctly included and he therefore 
excluded it and did not claim it.  He said, in effect, that he did that as a 
matter of caution.  In respect of the item of "Depreciation Allocation", 
Mr Campana said that the amount of $784.12 represented standard 
practice that had been adopted by Sons of Gwalia in respect of its 
accounting records for purposes of completion of Form 5 reports.  He said 
that the initials "CMF" is an abbreviation for “camp messing, field”.  He 
said that it was his understanding that pursuant to the accounting system 
then used by Sons of Gwalia there was held for accounting purposes a list 
of items in respect of which depreciation had been incurred and in respect 
of which some, but not all, items were considered by Sons of Gwalia to be 
depreciation that was properly claimable and allowable as expenditure for 
purposes of the expenditure condition connected to its tenements.  He said 
that the recognition by Sons of Gwalia of the fact that some depreciative 
items were not allowable expenditure under the Mining Act was 
manifested by, in every case, a deduction of 50 per cent of the total of 
those depreciable items before any claim was made in any Form 5. 

22  Mr Campana said that he was not aware of what items were included 
in the whole list of depreciable items that was maintained by Sons of 
Gwalia.  He conceded that he was unable to tell from the exhibit 
(exhibit 15) what items within the total amount of $784.12 were shown 
for the depreciation allocation and he was, therefore, unable to say in the 
case of M39/151 for the year to which the exhibit related that there were 
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any items of camp, mess and fields that were covered by the depreciation 
allocation. 

23  Mr Campana said in evidence that during the 2004 to 2005 year 
between 150 and 200 tenements were being serviced from a regional base 
camp that Sons of Gwalia had established at Leonora.  He said that he was 
unable to say what amount of expenditure from the total expenditure 
incurred at that base camp was expenditure in connection with M39/151. 

24  As to the item "HO Travel-Accom, Meals/Local", $3.35, he said that 
that item of expenditure related to Sons of Gwalia's head office in West 
Perth and he also said that, in addition, the same premises were the head 
office for Mount Edon Mines and for some other companies related to 
Sons of Gwalia.  He said that he could not say what cost was actually 
incurred by Mount Edon on travel and accommodation.  He said that he 
did not have any receipts and other documentation that he could produce 
in respect of that item of claimed expenditure.  

25  In relation to the item of claimed expenditure of ground truthing, 
reporting, reviewing, the witness said that the basis for that claim for 
ground truthing derived from an e-mail that had been received from 
Minara, that he could not say what out of the total of $10,924 could be 
attributed to geological reporting and that he was not able to produce any 
reports or other documents connected with that item.  He said he had no 
documents that would verify that any reporting was done during the 
relevant year. 

26  Mr Campana said that time sheets were kept for all activities of 
geologists who were employed by Sons of Gwalia.  He said there were 
two geologists who were employees of Sons of Gwalia and who submitted 
time sheets.  He said that he ascertained that by looking at further 
accounting and other reports that demonstrated that time sheets had been 
completed by those two geologists.  He said that the material that he 
looked at was generated by the chief accountant in the Gwalia Group at 
Mr Campana's request.  He said he was unable to recall whether he had 
seen them at the time that he had done the Form 5 reports or whether he 
saw them at a later date.  He did not have that material with him at the 
time of giving evidence.   

27  In relation to the "reviewing" item that was claimed in the Form 5 
under mineral exploration activities, Mr Campana said that he did not 
know what activities formed the basis of the inclusion of that item.  He 
said, however, that the cost of any work done or in connection with a 
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tenement was calculated on the basis of recorded time for activities 
connected to the tenement.  He said that if more than one tenement was 
being worked on at the same time, then costs would be recorded according 
to what time was spent on each tenement.  He said that the system 
employed by Sons of Gwalia in that regard was not to simply divide the 
amount of expenditure by the number of tenements to which the activity 
relates. 

28  Mr Campana said that up until about March 2005 the Sons of Gwalia 
Group held about 1000 tenements and up to then engaged about seven to 
eight geologists but that after March the tenement holding number was 
reduced to about 100. 

29  Concerning the item on the Sons of Gwalia expenditure list for 
M39/151 (exhibit 15) of "HO Personnel Allocation - $3578.28", 
Mr Campana said that the item is an allocation of time spent by head 
office personnel in connection with the tenement administration.  He said 
that he understands it to be an accounting function that is part of the 
accounting system used by Sons of Gwalia and that it is his understanding 
that it includes expenditure in respect of non-geological personnel.  He 
said that he understood that the amount claimed would generally include 
personnel such as the general manager, exploration and his management 
team, staff geologists, technical report writers, drafting personnel and 
secretarial support within the exploration group.  He said that the 
allocation amount would reflect salaries of certain personnel. 

30  Mr Campana gave evidence that during the year in question a 
technical report was prepared for the Department in respect of work done 
on M39/151 for the previous expenditure year.  He said that report was 
prepared by the administration geologist who was an employee of Sons of 
Gwalia. 

31  As to the item "RES Model Labour-Geological - $772.95" contained 
in the Sons of Gwalia expenditure list (exhibit 15), Mr Campana said that 
the amount claimed would have been derived from calculations made 
from time sheets.  He said that he had not seen any time sheets in 
connection with that item.  He said that it was his understanding that the 
information in the time sheets would have been utilised in the accounting 
process. 

32  Concerning the amount claimed on the Form 5 for administration 
costs, the witness said that that is simply a 15 per cent calculation for all 
expenditure reported.  He said that that expenditure from which the 
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15 per cent was derived did not include $1333 expended by Minara or the 
$583 claimed for mine planning on the Form 5, that also being 
expenditure incurred by Minara.  

33  The Defendants called Mr David Selfe, the exploration manager of 
Minara Resources Ltd, as a witness.  He said that Murrin Murrin Holdings 
is a subsidiary of Minara and that Minara manages the Murrin Murrin 
joint venture.  He said he was involved in the acquisition by Mount Edon 
of M39/151 and that he was involved in a reviewing of the data connected 
with the tenement and with the writing of internal reports.  He said that he 
is in charge of tenement management for Minara and for the joint venture.  
He said that he is in charge of exploration activities for Minara and that he 
has access to all of the relevant records of Minara and of the joint venture.  
Mr Selfe said that the agreement for purchase of M39/151 was executed 
in December 2005, although agreement had been reached to sell in June 
2005.  

34  Concerning the Form 5 for M39/151 for the year the subject of these 
proceedings, the witness said that some of the expenditure claimed therein 
is expenditure that was incurred by Minara pursuant to the joint-venture 
agreement and that the balance of the expenditure claimed was expended 
by Mount Edon Mines.  In connection with the item of geological salaries 
that is stated to include "ground truthing", Mr Selfe said that that activity 
was undertaken under with the joint-venture agreement and that it 
involved him directing geologists to go out and to inspect the tenement.  
He said that in particular he instructed the geologists to look at the slag 
heap, the old workings and evidence of past drilling.  He said that he had 
personally undertaken research and engaged in report writing and that 
there was some mine planning activity that was undertaken.  He said he 
made an estimate of the costs that had been incurred by Minara on behalf 
of the joint venturers and that he had provided that information to 
Mr Campana by way of an e-mail that was tendered in evidence.  He 
identified that e-mail.  It was an e-mail that had been previously produced 
in evidence by Mr Campana.  That e-mail says, inter alia, that the Form 5 
details for the tenement M39/151, as requested, are $1333 for mineral 
exploration activities, geological activities, ground truthing, report 
preparation, together with $583 for mining activities, particularised as 
mine planning, design, in total $1916. 

35  Mr Selfe said that of the $1333 specified for mineral exploration 
activities, $523 was for one day's work for himself and that the balance of 
$820 is for the three geologists who visited the tenement for half a day for 
the ground-truthing exercise.  He said that the amount specified for mine 
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planning and design, $583, represented the salary paid to the mining 
engineer who had undertaken that exercise.  He said that the mine 
planning was constituted by planning and design work related to the 
extension of the pit located to the north of the northernmost boundary of 
M39/151 which pit was to be extended across the northern boundary of 
M39/151 in order to facilitate and optimise access to those parts of the ore 
body that Minara wish to access but which is located just outside of 
M39/151.  He said that the mining engineer would probably have spent 
more than one day in working on that planning and design, however, it 
had been decided that only the cost of one day would be claimed. 

36  Mr Selfe gave evidence to the effect that rates for the tenement had 
been paid for pursuant to the joint-venture arrangement, although he was 
not sure of the exact amount.  He said that he was aware from his own 
personal knowledge that shire rates for the 2006 to 2007 rating year had 
been paid pursuant to the joint-venture arrangement and he produced 
documents, including a facsimile from the Leonora Shire in connection 
with a tenement which demanded payment of outstanding rates of 
$851.75.  That facsimile is dated 15 March 2006.  It was that amount 
which he said, based upon his own knowledge, had been paid pursuant to 
the joint-venture arrangement. 

37  Mr Selfe said that since August 2004 tracks located on M39/151 had 
been used.  He said that he was on the tenement in 2004 and that, to his 
knowledge, tracks located on the tenement had been used on about a 
monthly basis from August 2004 until mining was suspended in about 
December 2005.  He said he had visited the major workings on the 
tenement and had taken samples of copper mineralisation which was 
outcropping and had taken samples from the slag heap.  He said that since 
December 2005 geologists engaged by the joint venturers had taken 
samples and done some field mapping on the tenement.  He said the joint 
venture plans to mine the pit across the northern boundary of M39/151 
and into the north-eastern part of the tenement and that there were also 
plans to explore for gold and base metals within the tenement.  He said 
that M39/151 has been incorporated into the Murrin Murrin combined 
reporting group. 

38  During cross-examination the witness said that the reason for 
extending the pit into M39/151 was to optimise the exploitation of the ore 
body.  He said that although the plan that he produced showing the 
planned extension of the pit into M39/151 was dated 9 October 2007, the 
planning and design work had been undertaken in 2005.  He said that the 
reason for the 2007 date appearing on the plan was that a as is the general 
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practice, hard copy had not, as is the general practice, been generated 
when the design plan was done.  He said he did not know what the total 
cost of the mine planning that had been undertaken and that is reflected in 
the plan that he produced was.  He said, however, that the $583 which is 
claimed was an amount which reflected only work attributable to 
M39/151.  He said that that time that had been attributed was based upon 
what he had been told personally by the mining engineer as to the time 
spent in connection with M39/151.  He said that the total cost of the whole 
mine planning and design exercise would have been in the thousands of 
dollars. 

39  Concerning the ground truthing, Mr Selfe said that two of the 
three geologists who had undertaken that work were employed by the 
joint-venture parties and one of the geologists was a contract geologist.  
He said he had instructed that exercise to be done in about August 2005 
and had been subsequently informed by one of the geologists that 
everything that he had requested to be done had been done.  He said that 
he did not receive a written report from the geologists. 

40  Concerning the purpose of the ground truthing work, Mr Selfe said 
that it was to establish that nothing had changed on the tenement after it 
had been confirmed by the vendor that Mount Edon was the successful 
bidder for the tenement.  That information was conveyed, he said, in June 
2005 and the ground truthing was done after that time.  He said that he 
was not sure whether any form of contract had been entered into at that 
time but that the agreement, as noted earlier, was executed on 
13 December 2005.  He said the information to the effect that Mount 
Edon was the successful bidder was contained in a letter received from the 
administrator of Sons of Gwalia.  He was unable to produce the letter but 
said that he had read it. 

41  Mr Selfe said that all of the work claimed in the Form 5 had been 
done during the year in question.  He expressed the opinion that the 
ground truthing work related in no way to the purchase and sale 
agreement.  Concerning the use of the tracks on M39/151, Mr Self said 
that he had been on the tenement once in August 2004 and on a second 
occasion in February 2005.  He said that on both occasions he had used 
the northern track on M39/151 for the purposes of accessing the tenement. 
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SUBMISSIONS 

For the Plaintiff 

42  Counsel for the Plaintiff commenced by submitting that the decision 
of the Supreme Court in Commercial Properties Pty Ltd v Italo 
Nominees Pty Ltd (unreported, WASC FCt, 16 December 1988) does not 
have the effect that amounts claimed in a Form 5 report as expenditure are 
prima facie true where the amount of expenditure is challenged by the 
objector.  He noted that in this case, while the Defendants had had ample 
opportunity to present original documentary evidence at the hearing to 
prove expenditure compliance, that had not been done.  He said that 
Mr Campana had produced no original documentation supporting the 
amounts that were claimed on the Form 5 or supporting the amounts that 
were obtained by him from the Sons of Gwalia accounting system, 
namely, exhibit 15.   

43  He submitted that, applying the ratio of Jones v Dunkel (1959) 101 
CLR 298, an adverse inference should be drawn against the Defendants in 
respect of the credibility of the amounts claimed to have been expended 
by the Defendants during the subject expenditure year.  Counsel, in that 
regard, observed that Mr Selfe had not produced the report that he said 
that he had prepared, that no time sheets were produced, that no other 
relevant documentation establishing expenditure had been produced and 
that one of the excuses suggested for not doing that was nothing more 
than that there are “too many documents” to justify a search for and 
production of them all.  One other explanation given by Mr Selfe was that 
the joint-venture participants simply did not keep time sheets.  Counsel 
commented that Mr Campana had conceded that he could not be certain, 
from his own knowledge, that amounts claimed as expenditure on 
M39/151 had in fact been expended on the tenement. 

44  Concerning the element of sufficient gravity to justify forfeiture, 
counsel noted that M39/151 was granted 18 years ago.  He also submitted 
that it was simply not relevant that Mount Edon, as the new holder of the 
tenement, may have good intentions in connection with the tenement and 
its future expenditure obligations.  The Plaintiff submits that it cannot be 
said that the work done by the joint-venture partners was "caused", for 
purposes of reg 31, by Mount Edon.  He said that Mount Edon did nothing 
more than to permit the joint venturers to go onto the tenement.  He 
referred to the decision of Nova Resources NL v French (unreported, FCt 
SCt of WA, 14 November 1994) in which Rowland J, discussed the 
meaning of the expenditure condition regulations in a case where it had 
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been said in evidence that a third party had expended funds on 
investigating the mining tenements the subject of a forfeiture application 
with a view to giving consideration to negotiating a joint venture with the 
Applicant and where there was no evidence directed to the issue of 
whether or not the Applicant had caused the expenditure and where there 
was nothing in the evidence that had been given to suggest that the third 
party was either obliged to give the results of its investigation to the 
Applicant or that it did so.  His Honour said: 

"(The Applicant) … simply sought permission to investigate so 
that if its interest were sufficiently aroused, it would then seek to 
negotiate a joint venture.  It may well be argued that that 
expenditure was incurred in connection with mining on the site.  
I need not pause to consider that.  I agree with the Warden that 
this expenditure was not caused in terms of the regulation by the 
applicant.  At best, it permitted somebody else to incur 
expenditure for that other person's own purposes, and that does 
not fall within regs 15 or 31." 

45  The Plaintiff submitted that the evidence disclosed that, at best, in 
the present case Mount Edon had merely permitted Minara to go onto the 
tenement and that the evidence did not establish that the tenement holder 
had "caused" the expenditure in connection with the tenement by Minara. 

46  Concerning the expenditure incurred on "ground truthing", the 
Plaintiff submitted that the evidence of Mr Selfe demonstrated that the 
purpose of that expenditure was not connected with mining on the 
tenement but was, instead, only connected with the sale of the tenement.   

47  The plaintiff responded to a submission by the tenement holders that 
for the subject expenditure year Mount Edon, being in liquidation, could 
have taken advantage of the provisions of subs 102(3) of the Act.  That 
subsection says that, in addition to the reasons for exemption set out in 
subs 102(2), a certificate of exemption may also be granted for any other 
reason which may be prescribed.  Subregulation 102(2) of the Regulations 
prescribes as a reason for the grant of a certificate of exemption, 
inter alia, the liquidation of the holder of a tenement.  The Plaintiff argues 
that the liquidation contemplated by subreg 102(2) is an involuntary 
liquidation.  That characterisation of the nature of the liquidation, it is 
submitted, arises from the ejusdem generis principle and the application of 
the principle, it is said, follows from the other categories of prescribed 
reasons in subreg 102(2), namely, death, bankruptcy and insanity, all of 
which, it is submitted, have that character of involuntariness.  It is 
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submitted that because Mount Edon was never subject to an involuntary 
liquidation, it could not have obtained the benefit of a certificate of 
exemption based upon subreg 102(2). 

48  Concerning the amount of $1855 claimed in the Form 5 for the 
subject year for administration and overheads, the Plaintiff submits that 
the only item of that character mentioned in the Sons of Gwalia printout 
(exhibit 15) is "HO Personnel Allocation" and that there is nothing more 
than that to support the amount claimed in the Form 5.  In particular, it is 
submitted that there is no direct evidence of any connection between 
expenditure on head office personnel activities and the subject tenement. 

49  The Plaintiff argues that the 18-year tenement history of M39/151 in 
respect of its expenditure obligations is very poor.  It is said that in many 
years expenditure was only just in excess of the minimum required 
amount and it is submitted that the evidence of the Plaintiff as to the 
general condition of the tenement and the workings on the tenement 
manifests the past history of a lack of work being done on the ground. 

On Behalf of the Defendants 

50  The position from which the Defendants start is to submit that there 
is simply no credible evidence sufficient to displace either the expenditure 
on the items for which expenditure is claimed or the amount of 
expenditure claimed in respect of those items.  To the contrary, it is said 
there is evidence supporting the contents of the Form 5.  It is said that the 
Plaintiff having tendered the Form 5 for the year ended 9 October 2005, 
which is the expenditure year the subject of these proceedings, that 
document is prima facie proof of expenditure of the claimed amount, 
namely, $16,144, which exceeds the amount required by the expenditure 
condition.  It is submitted that there is an onus on the Plaintiff to prove on 
the balance of probabilities that there has been non-compliance with the 
expenditure condition and that there is no onus on the Defendants to prove 
that the condition was complied with.  It is said that it is only in the 
instance of the clearest of cases where the evidence supporting the Form 5 
is vague, evasive, inconsistent and incredible and the evidence disputing it 
is reliable and credible that the content of the Form 5 should be held to be 
false. 

51  The Defendants submit that in this case it could not be found that the 
Form 5 was falsified in respect of any item for which expenditure was 
claimed or in respect of any amount of expenditure claimed for the 
specified items.  It is submitted that the evidence of Mr Campana as to the 
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accounting system employed by Sons of Gwalia at the material time and 
as to his access to and understanding of and use of the material that he 
obtained from that system is credible.  Reference is made to the 
concession of Mr Keeley, the Plaintiff's witness, to the effect that it would 
have been appropriate for the tenement holder to have engaged in the sort 
of activities that are specified in the Form 5 and to the effect that the 
amounts claimed as expenditure upon such activities did not appear to be 
unreasonable.  It was conceded that the evidence established that very 
little work was done on the ground on M39/151, that on the ground work 
was limited to the ground truthing and to the visits undertaken by 
Mr Selfe. 

52  Concerning the Form 5 for the year in question the Defendants argue 
that it was prepared and lodged in the normal course of business of Sons 
of Gwalia by its subsidiary Mount Edon, it was prepared by a competent 
and experienced person, namely, Mr Campana, based on information 
sourced from Sons of Gwalia records, with that information being 
supplemented by some information provided by Minara on behalf of the 
joint venturers Murrin Murrin and Glenmurrin.  It is said that there is no 
reason to suggest that there is any incorrect recording of the basic data 
upon which the Form 5 was prepared and that it is incredible to suggest 
that the expenditure was simply made up. 

53  As to the evidence of Mr McKnight and Mr Crew concerning the 
question of whether or not there had been any activity on the ground on 
the tenement during the subject year, it is noted that both of them 
conceded that persons and vehicles may have been on the tenement and 
may have not left any signs of being there or, alternatively, that signs may 
have been left that were not present or were not observed by 
Mr McKnight and Mr Crew when they were on the tenement. 

54  In regard to the suggestion that the amounts claimed in the Form 5 
were false either as to their itemisation or as to the amounts claimed, 
counsel made the point that, being in liquidation at the material time, 
Mount Edon had readily available to it a prescribed reason for which a 
certificate of exemption could have been granted.  That arises from the 
provisions of subs 102(3) and subreg 102(2).  There is simply no reason 
for Mount Edon to have falsified the Form 5 reports, it is submitted.  In 
addition, the Defendants submit that the fact that the tenement holder was 
in liquidation for eight months of the tenement year is a relevant 
circumstance to be taken into account in considering whether or not, if it 
is found that there has been expenditure non-compliance, there is 
sufficient gravity to warrant forfeiture. 
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CONCLUSIONS 

55  I find the evidence of Mr Campana to be truthful and his assessment 
and application of the material that he used to compile the Form 5 report 
for the relevant year to be sensible and reasonable.  He did not merely 
copy information that he was provided with in every respect into the 
Form 5.  He is an experienced tenement manager and he brought that 
experience to bear on the task that he undertook in preparing the Form 5.  
In that regard he made a number of queries in relation to, for example, 
time sheets and expenditure by the Second Defendants on the tenement.  
He also applied his knowledge and understanding of the accounting 
system that was in place for Sons of Gwalia at the relevant time.   

56  While it would have been most helpful for him to produced all of the 
documentation that related to the claimed items of expenditure, I do not 
consider that that is an obligation which a tenement holder necessarily 
bears.  The position of the tenement holder from the point of view of the 
defence of a plaint for forfeiture in connection with the need for it to 
produce detailed evidence in its defence in order to resist the evidence 
produced by a plaintiff will vary from case to case.  That is not to say that 
the onus of proof ever falls upon the defendant to prove expenditure but 
merely to say that the stronger the case for the plaintiff is, the harder it 
will be for the tenement holder to resist that case unless some evidence is 
called which contradicts the plaintiff's case or has the effect that the 
plaintiff's case will not be proved on the balance of probabilities.  In the 
present case, however, the evidence produced by the Plaintiff is inherently 
weak.  It essentially consists of the evidence of Mr McKnight and 
Mr Crew that when they visited the tenement on the occasions that they 
did, they saw no evidence of recent relevant activity but the time they 
spent on the tenement and the nature of their inspections and the areas that 
they inspected, in my opinion, made it highly likely that they would not 
have seen signs of any entry onto the tenements in the places where, I 
find, entry was made.  In that regard I accept the evidence of Mr Selfe as 
to having personally visited the tenement and as to having caused the 
ground-truthing exercise to be undertaken.  I am satisfied that that activity 
of ground truthing was undertaken in the manner and at the time described 
by Mr Selfe. 

57  The evidence of Mr Selfe I accept as to the mine planning and design 
work that was done.  I am satisfied that that work was done in connection 
with proposed mining operations on M39/151, although the target of the 
operations was located in land outside of the subject tenement. 
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58  I am satisfied that the entry onto the tenement by the geologists for 
the purposes of the ground-truthing exercise was not a mere permission of 
the type considered by the Full Court.  There is evidence of the corporate 
connection between all three defendants and of the necessary connection 
of the subject tenement to the extension of the joint-venturers' pit 
immediately to the north of M39/151.  In relation to the items of 
expenditure that are connected with head office of Sons of Gwalia, it was 
not made clear to me by Mr Campana how some of those items have been 
attributed to expenditure on M39/151.  I am satisfied that there has been 
some expenditure incurred at head office in relation to M39/151.   

59  Mr Campana was unable to say of his own knowledge how much 
expenditure of that nature had been incurred.  In focusing upon the 
evidence of Mr Campana, however, it is important to be reminded that the 
onus of proof rests not upon the Defendants but rests upon the Plaintiff.  
The Plaintiff has alleged, and therefore undertaken to prove, that the 
tenement holder has failed to comply with the expenditure obligation.  
That is something which may be proved by direct evidence; it is 
something that may be proved by the drawing of inference from primary 
facts that are proved by the Plaintiff.  The fact that the tenement holder 
has not been able to prove on the balance of probabilities a specific 
amount that has been claimed does not necessarily lead to an inference 
that that amount has not been spent.  It is only a factor which may be 
taken into account in answering the question of whether or not the 
Plaintiff has proved its case to the required standard, namely, on the 
balance of probabilities. 

60  In the course of evidence the Sons of Gwalia accounting printout that 
was produced by Mr Campana and that was relied upon to a large extent 
by him in the preparation of the Form 5 report for the subject expenditure 
year was the subject of argument as to whether or not it was admissible on 
the basis that it constituted a business record for purposes of s 79C of the 
Evidence Act.  In my opinion, it is a business record for purposes of the 
Evidence Act.   

61  In summary, I find that, with the exception of some aspects of 
expenditure claimed in respect of head office activities, all of the amounts 
claimed in the Form 5 were expended in accordance with reg 31 during 
the subject expenditure year.  In regard to those aspects of the head office 
expenditure that has been claimed I am unable to conclude that the 
amounts claimed were not expended.  I am satisfied that there would have 
been allowable expenditure of an administrative nature incurred by the 
Sons of Gwalia head office, but I am unable to be satisfied on the balance 
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of probabilities that the amounts claimed were in fact claimed.  The 
Plaintiff, however, has failed to satisfy me either that there was no head 
office expenditure of the type claimed or, alternatively, that any 
expenditure by head office in connection with M39/151 was of an amount 
which would have reduced the claimed expenditure below the minimum 
required of $12,800.   

62  For all of the above reasons I find that the Plaintiff has failed to 
discharge the onus of proving non-compliance with the expenditure 
condition for the subject year and the plaint should therefore be dismissed. 


