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PACKINGTON M 
1   The First Applicant ("GME") was the holder of Exploration 

Licence 52/1482 ("Ilgarari"). 

2  GME applied for exemption from compliance with the expenditure 
conditions prescribed in respect of Ilgarari for the expenditure year ending 
14 May 2005 ("the expenditure year"). 

3  The amount required annually to be expended on Ilgarari was 
$31,500.  GME sought exemption from that requirement to the extent of 
$21,084, having spent, which is not in dispute, only $10,416 during the 
expenditure year. 

4  In terms of the relevant provisions of the Mining Act 1978 (WA) 
("the Act"), the exemption was applied for on the grounds that: 

• Time was required "to plan future exploration or mining or 
both for capital therefore" - s 102(2)(b);  

• Ilgarari "contains a mineral deposit which is uneconomic but 
which may reasonable be expected to become economic in the 
future" - s 102(2)(e); 

• Ilgarari "contains mineral ore which is required to sustain the 
future operations of an existing or proposed mining 
operations" - s 102(2)(f). 

5  The application for exemption also invokes s 102(3) which provides 
that: 

"Notwithstanding that the reasons given for the application for 
exemption are not amongst those set out in subsection (2), a 
certificate of exemption may also be granted for any other reason 
which may be prescribed or which in the opinion of the Minister 
is sufficient to justify such exemption." 

6  The Objector objected to the application on the ground that: 

"The exemption sought is not appropriate according to the 
Mining Act 1978 and the grant of the exemption will facilitate the 
undue retention of the tenement concerned, contrary to the 
principle of the Act." 
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7  Further, the Objector applied pursuant to s 98 of the Act, by way of 
plaint, for the forfeiture of Ilgarari on the ground that GME had failed to 
comply with the prescribed expenditure conditions applicable to it for the 
expenditure year. 

8  Subsequent to the making of GME's application for exemption, 
Ilgarari was transferred to the Second Applicant ("MCM").  At the outset 
of the hearing of these matters, MCM, by consent, was added as an 
applicant for exemption and as a defendant to the plaint for forfeiture.  
Nothing turns on that.  MCM stands in the shoes of GME for the purposes 
of the matters under consideration which were all heard together.  The 
plaint stands adjourned pending a recommendation with regard to the 
application and the Minister's decision to be given on the basis of that 
recommendation. 

9  MCM called two witnesses.  The first was Mr Hull, its Chairman of 
Directors.  He has a degree in geology, a post-graduate qualification in 
copper hydrometallurgy and experience in copper leaching projects. 

10  MCM was incorporated for the purpose of bringing together 
occurrences of oxide copper mineralisation (requiring to be leached in a 
hydrometallurgical process) in a package of tenements which could be 
exploited to take advantage of a continuing rise in the world price of 
copper.  To that end, MCM had acquired tenements known as Horseshoe 
Lights, Kumarina, Thaduna and Green Dragon (collectively, "the other 
tenements"), as well as Ilgarari.  As Mr Hull succinctly put it, Ilgarari and 
the other tenements "would form a critical mass which would enable 
viable operations". 

11  Mr Hull was referred to an "Information Document" dated 
4 November 2004, prepared for MCM by ProMet Engineers Pty Ltd, in 
relation to Ilgarari and the other tenements ("the ProMet Report").  On the 
basis of the ProMet Report (which his own expertise enabled him freely to 
understand and appreciate) and his own knowledge of Ilgarari, Mr Hull's 
opinion was that at Ilgarari there existed a resource of potentially 
mineable mineralisation, but that the tenement required further 
development before an economic structure could be applied to it so to 
enable MCM to apply with confidence to financial institutions for the loan 
funds necessary for full-scale mining operations to be undertaken. 

12  The other significant factor to emerge from Mr Hull's evidence was 
that, during the expenditure year, the other tenements were all under plaint 
and that plans for their development were, therefore, effectively frozen.   
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13  Mr Hull produced a letter from Imperial Resources Management Pty 
Ltd dated 8 December 2004 as evidence that, at that time, MCM was in a 
position to raise additional working capital of $150,000 in the short term, 
and approximately $4,000,000 in the long term, to enable the exploitation 
of the full potential of MCM's mineral assets. 

14  The other witness called by MCM was Mr Dale, an experienced 
geologist and miner, who had been engaged to produce the ProMet 
Report.  He established himself not only as an expert witness, but also as 
an independent witness.  He spoke to the report and also expressed views 
with regard to the upward movement in the world price of copper and the 
time frames involved were MCM able to continue development of Ilgarari 
along with the other tenements (possibly as little as two years). 

15  Mr Hull and Mr Dale were, in my estimation, forthright and credible 
witnesses.  Mr Hull in particular was not given to exaggerating MCM's 
case. 

16  The Objector called no evidence and relied solely on submissions 
directed to the relevant provisions of the Act. 

17  With regard to s 102(2)(b), the Objector pointed out that exploration 
had been carried out in the year prior to the expenditure year, ie, work 
underlying the ProMet Report, but that it was not a substantial amount of 
work.  In his submission, it was difficult to see how that work gave rise to 
the need for a break of 12 months in which to plan further exploration.  
Indeed, Mr Dale's evidence was that he had not been asked to plan any 
further exploration.  With regard to the raising of capital, the Objector 
pointed out that the sum of $150,000 referred to in the letter from Imperial 
Resources Management Pty Ltd would not cover the aggregate annual 
expenditure required in respect of Ilgarari and the other tenements.  The 
Objector also pointed out that no evidence had been presented that MCM 
had budgeted appropriately for the maintenance of its annual expenditure 
requirements.  On balance, I agree with the Objector that MCM's position 
with regard to Ilgarari, viewed in isolation, has not satisfied the 
requirements of s 102(2)(b). 

18  With regard to s 102(2)(e), the Objector very sensibly submitted that 
it is difficult to establish that a mineral deposit is uneconomic if the 
tenement holder has not carried out the work necessary to demonstrate 
whether the mineral deposit is economic or not.  I agree with the Objector.  
It seems to me that exemption under this paragraph would usually depend 



[2007] WAMW 6 
PACKINGHAM M 

2007WAMW6.doc   (<CES>) Page 6 

on there having been exploration and evaluation to a reasonable extent of 
the mineral deposits in question. 

19  Section 102(2)(f) provides what I rather inelegantly suggested to 
counsel for MCM was "the guts" of his client's application.  That is to say, 
MCM had painstakingly acquired several tenements with a view to 
exploiting them all together in a proposed mining operation.  Certainly, 
Mr Dale's evidence was that there was a question as to whether Ilgarari 
could stand alone or was only viable as a component of a combined 
operation. 

20  I have some sympathy for MCM in the circumstances in which it 
finds itself.  Its reliance on s 102(2)(f) and the Objector's submissions in 
opposition to it seem to me to raise something of a chicken and egg 
situation.  Given that Ilgarari may not be a viable mining operation on its 
own account, one can readily understand MCM's reluctance to spend 
money on it unless the proposed combined operation is likely to 
commence - and that, as noted above, has been in limbo.  On the other 
hand, in the Objector's submission, it is still necessary for MCM to 
establish that it has undertaken work demonstrating that the mineral 
deposit on Ilgarari is of such a nature, on the balance of probabilities, as to 
be required necessarily for the success of the proposed mining operation; 
in the Objector's submission, it has not done that. 

21  The bottom line, in the Objector's submission, is that MCM was 
prepared to spend $100,000 on the acquisition of Ilgarari, but since then 
has made no real effort to meet the prescribed expenditure requirement.  
Under any of the provisions referred to above and prayed in aid by MCM, 
there would appear to be a need for some work to have been carried out 
(not necessarily in the expenditure year) which could provide the basis for 
MCM pointing to the nature of the mineral deposit on Ilgarari justifying 
an exemption. 

22  It is trite to say, of course, that a matter such as this is not to be 
viewed as an entrepreneurial battlefield.  There is no obligation on the 
objector to demonstrate that he would be in a better position than MCM to 
develop Ilgarari, and he has not sought to do so.  The burden is on MCM 
to bring itself within the exemptive provisions of s102(2).  In my view, on 
the balance of probabilities, it has failed to achieve that. 

23  As far as s 102(3) is concerned, it was put to me that it would be in 
the interests of the State if Ilgarari and the other tenements could be 
mined, and royalties paid.  That may well be the case, and it could be, I 
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suppose, in the mind of the Minister, justification for an exemption.  It is 
not specifically provided for in the Act, and I would not presume to 
anticipate the Minister's view on that question. 

24  It is also trite to say, of course, that if, in the course of an expenditure 
year, a tenement is under plaint, then the expenditure requirement for that 
year is suspended, either wholly or pro rata.  That was not the case with 
Ilgarari.  The question of whether the expenditure requirement for Ilgarari 
should be suspended because of its intended close association with 
tenements which were under plaint (even though the conditions of 
s102(2)(f) be not satisfied), is one which might, I suppose, exercise the 
mind of the Minister.  It is not one directly covered by the Act. 

25  My recommendation to the Minister, based purely on the provisions 
of the Act, is for forfeiture. 
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