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THE PROCEEDINGS 

1  The Applicant, Karrilea Holdings Pty Ltd (“Karrilea”) has applied to 
have restored to it forfeited Prospecting Licences 57/934-6, 57/938-9 and 
57/942 (“the Tenements”).  The Tenements were forfeited by the Warden 
on 20 June 2006 for non-compliance with the expenditure condition for 
the 2004-2005 expenditure year.  The applicant says that, in every case 
special circumstances exist “that justify the restoration”.  To each 
application there is annexed a particularisation of   special circumstances 
that are said to exist.  Those circumstances are, in summary, as follows.  
The Applicant failed to bring significant facts and matters to the attention 
of the Warden at the hearing of the objection by the Applicant to the 
applications for forfeiture; that failure is said to have been due to 
inadvertence of the Applicant’s tenement manager; the non-compliance 
with the requirements of the Act were not of sufficient gravity to justify 
forfeiture and even if the circumstances were of sufficient gravity it was 
open for the Warden to impose a fine in lieu;  since becoming the holder 
of the Tenements in December 2003, the Applicant had incurred prior 
expenditure on the Tenements;  the Tenements form part of the 
Applicant’s Manindi Zinc Project (“the project”) and, since July 2005, the 
Applicant has spent $267,696.00 on exploration on the project area and 
has budgeted further expenditure of $250,000.00 on the project for the 
next twelve months, both of which amounts exceed the aggregate 
minimum prescribed expenditure requirements for tenements within the 
project;  the Applicant is undertaking active exploration within the project 
area as well as assessing mining and processing options, several 
prospective zones have been identified on two named mining tenements 
which are included within the project and geophysical exploration is to be 
carried out on the prospecting licences;  the Applicant has commissioned 
third parties to commence design and costing work for processing 
operations and plant design of the project area for the extraction of zinc;  
the future intentions, programmes and operations of the Applicant will 
result in the object and policies of the Act being fulfilled and it is hoped 
that there will be a significant mining development;  Australian United 
Gold Ltd (which is now named Metals Australia Ltd), which is listed on 
the Australian Stock Exchange, holds an 80% interest in the Applicant;  
the Applicant’s project has, according to most recent exploration, a global 
resource of 1.05 Mt @  7.64g zinc and recent drilling has further 
enhanced the resource but a new resource figure has not yet been 
calculated;  the Tenements are of strategic and of operational importance 
to the project and the forfeiture of the Tenements would remove important 
areas from the project and will affect the project economics and may 



[2007] WAMW 7 
CALDER M 

 Page 4 

affect attempts to obtain finance for the project.  It is further said that on 
July 2004 the Applicant applied, pursuant to s 49 of the Act, for the grant 
of M57/533 over the area the subject of all of the Tenements.  The 
applicant also observes that on 26 June 2006, the Minister imposed a fine 
rather than ordering forfeiture in respect of M57/240, which is part of the 
project, and it is said that it would be consistent with the decision of the 
Minister in respect of M57/240 that the Tenements be restored and that as 
a condition of restoration a fine be imposed.  The annexure concludes by 
saying that further grounds for restoration will be provided prior to the 
hearing.  No such further grounds have been provided. 

2  Subs 97A(5) of the Mining Act 1978(WA) says that an application 
made under subs 97A(1) for the restoration of a tenement and the 
cancellation of the forfeiture shall be heard by the Warden in Open Court 
on a day appointed by him.  That power and obligation on the part of the 
Warden is to be exercised whether or not there is an objection to the grant 
of the restoration application.  

3  At the hearing of the application before me on 21 December 2006, I 
informed Counsel for the Applicant, on the basis of affidavits that had 
been lodged in support of the application, that the applications were 
granted that the Tenements were to be restored to Karrilea.  I said that I 
would publish my reasons for that determination in due course.  These are 
my reasons. 

4  The affidavit of Jacqueline Bond sworn 7 December 2006 and the 
affidavit of David Zukerman sworn 14 December 2006 were lodged in 
support of the restoration application.  No other evidence was presented at 
the hearing.  I accept as true and correct the contents of the affidavit of 
each deponent.  The deponent Bond is an independent tenement 
consultant to Karrilea and has access to and familiarity with the records of 
Karrilea that are relevant to the application.  She is an experienced 
tenement consultant.  During the material period operations for the 
Tenements were managed by Metals Australia Limited and, as tenement 
consultant Ms Bond was responsible for the administration of the 
Tenements and reported, inter alia, to Mr Zukerman who is a director of 
Karrilea and a director of Metals Australia.  Ms Bond prepared and caused 
to be lodged at the Department the Form 5 expenditure reports for the 
expenditure year ended 19 July 2004.  The source of her information for 
the particulars of expenditure set out in the Form 5 reports was obtained 
from an employee of Metals Australia.  Ms Bond also prepared 
applications for the grant of certificates of exemption for the Tenements 
for the year ended 19 July 2004 and caused those documents to be lodged 
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with the Department.  In support of those applications for exemption, she 
prepared and had lodged the necessary statutory declarations.  A 
certificate of exemption for the expenditure year the subject of those 
exemption applications was granted by the Minister and is dated 14 
February 2005.  I am satisfied that, in each case, the certificate of 
exemption was granted for the amount for which exemption was applied. 

5  In September 2005 Ms Bond prepared and caused to be lodged 
applications for exemption for the Tenements for the following 
expenditure year  ending 19 July 2005.  She subsequently received written 
advice from the Department that it was intended that the Minister be 
advised to refuse all of the applications for exemption.  In the same 
written advice, however, the Applicant, Karrilea, was invited to make 
further submissions to the Minister as to why the applications for 
exemption should be granted.  On instructions from Mr Zukerman, 
Ms Bond subsequently caused to be sent to the Department a letter dated 
23 November 2005 enclosing an interim metallurgical test work report 
from BioHeap relating to the project of which the Tenements were part.  
In her letter that accompanied the report from BioHeap Ms Bond said, 
inter alia, that Karrilea:  “… advises that it is unable to expand further on 
its reason for exemption portrayed in the supporting Statutory 
Declaration.  However, the company reiterates:     the metallurgical test 
work outlined in Clause 4 of our Statutory Declaration is still continuing 
and is estimated to be finalised by mid December (refer attached report 
from Bio heap Limited).  Owing to the continued work Karillea believes 
that the Application for Exemption should be recommended for 
approval.”  Paragraph 4 of the statutory declaration said: 

 “Further metallurgical test work is currently being undertaken 
which investigation is estimated to take approximately 12 
weeks.  The results from this first phase of testing will determine 
the amenability of bacterial oxidation and will provide an 
assessment of the zinc and copper extraction recovery using 
bacterial oxidation as a sulphide processing route.  The next 
phase would include extensional and infill drilling on the 
Kultarr (491,190t @9.35%Zn and Kowari (68,780t @ 
9.49%Zn) resource positions and resource drilling at the 
Numbat and Ningaui Prospects.”  (S 102 (2)(b) and 102 (3) of 
the Mining Act 1978).” 

6  Karillea was notified in December by the Department that the 
applications for exemption for the year ending 19 July 2005 had been 
refused.  No specific reasons for refusal of the exemption were specified 
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in either of the two letters from the Department to Karillea wherein the 
Department said, firstly, that refusal was proposed and secondly that the 
exemption applications had been refused.  In the first of those letters it 
was merely stated that it was considered that the reasons given in support 
of the applications were insufficient to warrant a favourable 
recommendation to the Minister.  Karrilea was subsequently notified by 
the Department that   application had been made pursuant to para 96(1)(a) 
of the Mining Act 1978 (WA) for forfeiture of the Tenements.  On 
instructions from Mr Zukerman, Ms Bond lodged an objection to the 
forfeiture applications.  The Warden subsequently directed that Karrilea 
file submissions in support of its objection and Ms Bond swore an 
affidavit in support thereof which was forwarded to the Department. 

7 The hearing of the applications for forfeiture took place before the 
Warden at Mount Magnet on 20 June 2006 and Her Honour ordered that 
all of the Tenements be forfeited pursuant to para 96(1a) for non-
compliance with the expenditure condition.   

8            On several occasions prior to the hearing by the Warden of the 
forfeiture applications, Ms Bond had spoken to the Mining Registrar and, 
as a consequence of their discussions, she believed that, consistent with 
her past experience in similar matters, the likely outcome of the 
applications would be that the Tenements would not be forfeited and that, 
in lieu, a fine would be imposed by the Warden.  Ms Bond says in her 
affidavit that if she had been aware that the Warden would order forfeiture 
she would have strongly recommended to Karrilea that it obtain legal 
advice and representation at the hearing before the Warden. 

9  Ms Bond also states in her affidavit that, in respect of an application 
for forfeiture of Mining Lease 57/240 pursuant to s 97 of the Act for non-
compliance the expenditure condition, the Minister determined that, in 
lieu of forfeiture, a penalty of $2,188.00 was to be paid by Karrilea.  Ms 
Bond also says that in July 2004 Karrilea had applied for the grant of 
M57/533 over the area covered by the Tenements.  A search of that 
application is annexed to her affidavit.  The search discloses that 
application M57/533 is “pending”.  It also discloses that there has been a 
Departmental recommendation for grant.  The recommendation is 
recorded in the register as having occurred in August 2004. 

10  From the affidavit of Mr Zukerman I find that he is an experienced 
company director and, at the material time, was a director of both Karrilea 
and Metals Australia.  It was he, on behalf Karrilea, who instructed Ms 
Bond in relation to the making of the exemption applications and in 
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relation to the objections to the forfeiture of the Tenements.  He says in 
his affidavit that he relied upon the advice of Ms Bond as to what the 
Warden may require by way of submissions in respect of the objections to 
the forfeiture applications and upon the information that she conveyed to 
him to the effect that it was her assessment that a fine would be imposed 
in lieu of forfeiture. 

11  Mr Zukerman says that the expenditure short-fall in respect of the 
Tenements for the year ending July 2005, amounting in, in total, to 
$19,499.00 out of an aggregated minimum expenditure requirement of 
$32,160.00 resulted from a decision by Metals Australia related to the 
economics of the project, based on relatively low zinc prices and the need 
to undertake technical investigations regarding the amenability of the 
project to economic treatment.  He says that the average zinc price from 
January to June 2005 was approximately 57cents (US) per pound as 
opposed to the price current at the date of his affidavit (14 December 
2006) of $2.00 US per pound.  He says that the prevailing zinc price from 
January to June 2005 meant that the project was not economic, especially 
if the conventional treatment process of crushing/grinding/flotation to 
produce a concentrate was adopted.  Mr Zukerman said that in early 2005 
a decision was made to investigate heap bio-leach treatment before Metals 
Australia invested substantial sums of money on an extensive exploration 
program over the whole of the project area.  He says that BioHeap Ltd, a 
company specialising in development of bacterial oxidation projects with 
an emphasis on bacterial heap leaching using its trade-marked technology 
was engaged and was instructed to determine whether zinc ore from the 
project tenements was suitable for the heap leaching process developed  
by BioHeap.  Diamond drill core samples from the Manindi ore body 
were tested by BioHeap.  Preliminary testing was completed successfully 
by 24 August 2005 and BioHeap was instructed to proceed with a more 
comprehensive second phase bacterial oxidation test.  Mr Zukerman says 
that, because of its nature, leach testing takes time and that BioHeap 
commenced two stages of leach testing for a 60-day and then a 31-day 
period.  A final report was received from BioHeap in February 2006.  It 
was the report of BioHeap that was prepared after the preliminary testing 
that Ms Bond forwarded to the Department in November 2005 after she 
had been advised that refusal of the exemption applications was being 
contemplated.  Mr Zukerman says that “regrettably” little work was 
carried out on the Tenements and outside the main ore bodies on the 
project while the BioHeap test work was in progress.  The explanation for 
that, he says, is that there was a concern that there not be expenditure on 
the Tenements unless it was considered that there was a reasonable 
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prospect of the deposits being economic.  He says that following the 
completion of BioHeap’s final report, which was received in late February 
2006, and which indicated that the proposed treatment method was viable 
and that the project could be economic the work program in respect of the 
project has been greatly accelerated.   

12  Concerning expenditure on the project, Mr Zukerman says that a 
total of $661,554.00 (excluding GST) has been incurred on the project up 
to 31 October 2006.  He says that from 1 July 2006 to 31 October 2006 an 
amount of $405,000.11 has been incurred on drilling and other mining 
exploration costs on the project area and that amount exceeds the 
aggregated minimum expenditure requirements for the project.  He also 
says that Metals Australia’s exploration manager has informed him that 
Metals Australia has, on behalf of Karrilea, budgeted further expenditure 
in excess of $750,000 on the project for the next 12 months.   

13  Mr Zukerman states that an active exploration program of the project 
area as well as an assessment of mining and processing options is being 
undertaken by Metals Australia on behalf of Karrilea, that encouraging 
progress has been made and that several prospective zones have been 
identified on M57/240 and M57/227.  He says that since the forfeiture of 
the Tenements the exploration program has had to focus on the two 
mining leases.  Mr Zukerman says that project has “according to most 
recent exploration, a global resource of 1.05 Mt @ 7.6 for g zinc”.  He 
does not say whether or not that is a resource that has been determined in 
accordance with the JORC code.  He said that a recent drilling program of 
17 holes has “…further enhanced the resource…”, however a new 
resource figure has not yet been calculated.  He adds that he has been 
informed by the exploration manager that a re-sampling of the drilling 
program conducted in July 2006 has confirmed high grade intercepts of 
zinc.   

14  As to proposed future activity Mr Zukerman says that it is proposed 
to carry out RAB drilling on the Tenements with an estimated exploration 
budget of $80,000.  It was said by him that third parties have been 
commissioned  to commence preliminary design and costing work for 
processing operations and plant design for the extraction of zinc.  He says 
that the Tenements are of strategic and operational importance to the 
project, that, at present, the precise locations and limits of ore bodies are 
not known on M57/240 and M57/227 but it is likely that they may extend 
into the adjacent Tenements.  He adds that if the project is developed, the 
Tenements may also be of importance for the location of waste dumps, 
tailings, power station, camp and other project facilities. 



[2007] WAMW 7 
CALDER M 

 Page 9 

15  In conclusion, Mr Zukerman says that Metals Australia has the 
capacity to pay any fine imposed by the Warden.  He requests that the 
Warden recommend restoration of the Tenements on the basis that Metal 
Australia pay the balance of the expenditure shortfall for the Tenements as 
a basis for the fine.  He said that Karrilea, through Metals Australia, has 
the capacity to pay the fine.  In that regard he says that the accounts and 
records of Metals Australia reveal that, as 14 December 2006, Metals 
Australia has over $3,000,000 cash in the bank. 

16  There is no objection to the applications for restoration. 

 

 SUBMISSIONS 

17  Counsel has drawn my attention to a number of previous decisions of 
Wardens in respect of applications for the restoration of forfeited 
Tenements.  He said that leading decision is that of Warden Reynolds SM 
in BRGM Nominees Pty Ltd  v  Hake, Saggers and Grabham 
(delivered 26 October 1988 at Kalgoorlie -  Volume 5 Folio 16).  He notes 
that the decision of Warden Reynolds in that case has been followed in 
Drycreek NL  v  Mowana Holdings Pty Ltd (10 October 1990, 
Coolgardie, 9 AMPLA Bulletin 10):  Kerr and Reimes  v  Soleria Pty 
Ltd (18 January 1990. Leonora, 9 AMPLA Bulletin 53);  Metals Quest 
Australia Limited  v  Gianni (22 September 2003, Kalgoorlie,);  
Fremantle Park Homes Pty Ltd [2004] WAMW 1; Tantalum 
Australia NL  v  Hayes Mining Pty Ltd [2006] WA and W9.   

18  Counsel submits that, although the BRGM case related to forfeiture 
of a mining lease resulting from non-payment of rent, the approach of 
Warden Reynolds to the meaning and effect of s 97A is relevant to the 
present restoration applications.  He makes reference to the comment by 
Warden Reynolds (P3):  

“Without wishing to be exhaustive it seems to be me that 
consideration should be given to the  explanation for the 
non-payment of rent, the degree of the of the lack of care, 
if any, on the part of the holder in attending to the 
payment of the rent and the existence of any special 
circumstances”. 

  The applicant notes that Warden Reynolds also  said (P4): 
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“...the Court should give consideration to the length of 
time the holder had held the Tenements the expenditure 
incurred in any years prior to the date upon which the rent 
became payable, whether the holder had delineated any 
ore body, whether the holder had caused the necessary 
arrangements to be made for a mining operation to 
commence, whether the holder was actually carrying out a 
mining operation on the Tenement, the size of any planned 
mining operation or existing mining operation and 
generally the prejudice that would be suffered by the 
holder if the Tenement was not restored.” 

19  Counsel also referred me to the case of Sanders  v  Doyle (3 March 
1988, Kalgoorlie Warden’s Court, Warden Brown SM,  vol 4 fol 9) 
where the Warden made an order for restoration in circumstances where 
the former tenement holder, having changed address  without notifying 
the Mining Registrar of the new address, did not receive notices warning 
of the possible forfeiture of the tenement and the Warden, having 
ascertained that expenditure in the relevant year had in fact been met, 
concluded that although a third party had legitimately marked out the 
forfeited area for the grant of a mining  tenement, ordered restoration and 
ordered that the former tenement holder pay costs incurred by the third 
party in marking out and applying for the forfeited ground.  Counsel also 
relies upon, inter alia, the approach taken by the Warden in Drycreek 
Mining (supra) where, although the Warden concluded that failure to 
pay rent was a result of a gross lack of care by the former tenement 
holder, nevertheless, because of circumstances, which included that the 
tenements had been granted four years previously, that they were of 
considerable value to the former tenement holder and that there were 
plans for further drilling to be undertaken, restoration should be granted.   

20 In Kerr  v  Remiers (supra) restoration was refused in 
circumstances where the Warden found that there was no satisfactory 
explanation why the tenement holder had not paid the rent.  In Metals 
Quest (supra), the Warden found that the failure had been a consequence 
of the employee charged with that task being overwhelmed by volume of 
his work at the time and the lodgement of the form 5 therefore being 
overlooked.  In addition, the former tenement holder had not received a 
notice from the Department warning of the forfeiture. 

21  In summary, the applicant submits that the previous decisions 
indicate that the Warden must, firstly, consider the reasons why the 
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situation was created whereby the liability for forfeiture arose and, if 
there is a satisfactory explanation in respect to that initial matter, then the 
Warden must consider whether there are special circumstances to justify 
the tenement being restored.  It is said that the evidence contained in the 
affidavits of Bond and Zukerman demonstrates that a satisfactory 
explanation exists and also demonstrates that special circumstances exist 
justifying the restoration.  Counsel says that the affidavit of Bond 
demonstrates a diligent approach to tenement management and that the 
Zukerman affidavit explains why expenditure did not occur and, further, 
explains the research and development work that has been undertaken 
and the future plans for the tenements and the project. It is said that, 
arguably, the mineral deposit was not economic and that further time 
was required during the year to plan exploration as a consequence.  It is 
submitted that the history of the Tenements since Karrilea became the 
holder in late 2003 does not demonstrate that the expenditure non-
compliance is of sufficient gravity to justify forfeiture.  It is said that the 
Tenements are of considerable value to Karrilea and Metals Australia 
and are of considerable strategic importance to them as part of the 
project.  It is noted that all rents have been paid by Metals Australia, that 
Metals Australia has future exploration plans and that both Karrilea and 
Metals Australia have expended considerable funds during 2006 on the 
project. 

22  It is submitted that as no objection has been lodged to the 
restoration applications no third party will be prejudiced by the 
restoration.   

 

THE LEGISLATION 

23  Section 96 of the Act empowers the Warden, upon application by 
the Minister, a Mining Registrar or an authorised officer of the 
Department, to make an order for the forfeiture of a prospecting licence.  
Such an order may be made if, inter alia, the expenditure condition 
related to the subject tenement is not complied with.  Such a forfeiture 
order shall not be made, however, unless the Warden is satisfied that the 
requirements of the Act in respect to the tenement have not been 
complied with in a material respect and that the matter is of sufficient 
gravity to justify the forfeiture of the mining tenement – subs 96(2).  
Subsection 96(3) of the Act provides that, as an alternative to making an 
order for forfeiture, the Warden may, as he thinks fit in the 
circumstances of the case, impose a penalty not exceeding $10,000.00 
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where the non-compliance with the Act is a non-compliance in respect of 
the expenditure condition. 

24 Subsection 96(8) says:   

“Subject to section 97A, the Warden may, for any 
cause that he deems sufficient and subject to 
subsection (9), cancel – 

 (a) an order for forfeiture of any mining Tenement 
made under subsection (1), … and restore the 
mining tenement so forfeited to the holder thereof” 

           I am not aware of any requests or applications having been 
made under subs 96(8) to Warden Campione or to any other 
Warden to cancel the orders of forfeiture made by Warden 
Campione. For present purposes I will proceed upon the basis 
that nothing has occurred pursuant to that subsection. I have not 
been called upon to give consideration to the effect of subs 
96(8) apparently, in respect of prospecting and miscellaneous 
licences, giving a similar right of application to the former  
holder of forfeited tenements and giving to the Warden similar 
powers of cancellation and restoration as are provided for in      
s 97A. Given that the applications now before me are 
unopposed and that there have been no submissions made 
concerning the matter, I will proceed upon the basis that S 97A 
empowers me to hear and determine the present applications, 
although I acknowledge that there may be sound arguments to 
the contrary and that, on an appropriate occasion there will be a 
need to give closer consideration to the meaning of and the 
application of subs 96(8) and s 97A. 

25  The application before me is made pursuant to the provisions of s 
97A.  That section says that where a mining tenement is forfeited pursuant 
to 96 of the Act then the former holder of the tenement may make 
application for the tenement to be restored and the forfeiture cancelled.  
Subsection 97A(6) provides that a person who wishes to object to the 
granting of a restoration application may do so in the prescribed manner 
and may be heard by the Warden in opposition to the granting of the 
application.  In the present case no objection has been lodged to the 
applications.  Subsection 97A(7) says that on the hearing of an application 
for restoration the Warden, in a case where the forfeiture occurred 
pursuant to the provisions of s 96, shall determine the application and 
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make such order as he thinks fit and may either grant the application and 
restore the tenement to the former holder or grant the application and 
restore the tenement subject to such further or other conditions as the 
Warden may specify, or may refuse the application.  Apart from the 
requirement that there has been a  non-compliance with the statutory 
obligations that are set out in subs 96(2) and provided that the Warden is 
satisfied of the relevant non-compliance and that such non-compliance is 
in a material respect and that the matter is of sufficient gravity to justify 
forfeiture and that there should be forfeiture, there is no express 
description of the manner in which the discretion of the Warden may be 
exercised pursuant to s 96 in determining whether there should be 
forfeiture or the imposition of a penalty or that no penalty be imposed. 

CONCLUSIONS 

26 In the case of BRGM (supra) Warden Reynolds was dealing with an 
application to restore a mining lease that had been forfeited by declaration 
made by the Minister for non-payment of rent, without any role being 
played by the Warden, and pursuant to the provisions of subs 97(1) of the 
Act.  Subsection 97(1) has been amended in a relatively minor way since 
the decision of Warden Reynolds. The amendment, in my opinion, does not 
have any effect upon the question of whether or not the Warden’s opinions 
as he expressed them in BRGM have application in the present 
proceedings, bearing in mind that in the present proceedings it is  s 96, and 
not s 97, that is the source of the power to order forfeiture and that it is the 
legislative position now, as it was then, that the right to make application 
for restoration and the power to grant or refuse the restoration application 
arise from the provisions of s 97A whether the forfeited tenement is one in 
respect to which only the Minister has the power to grant restoration or is 
one where the Warden has the power of grant, namely,  prospecting or 
miscellaneous licences. 

27 As was the case when Warden Reynolds dealt with BRGM, and as the 
Warden then noted, the Act is silent on matters that are to be taken in 
account when determining whether a mining tenement should be restored 
or not.  After having set out  some matters that the Warden considered 
should be taken into account in the particular case before him, His Worship 
said (3) : 

 “In my opinion the decision whether to restore or not would involve 
the weighing up of the considerations mentioned.  As a matter of 
general principal at the outset none of those considerations should 
be given any greater priority than any other.  The facts of each 
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particular case will determine where the emphasis should be placed.  
Where there is no good explanation, a gross lack of care and no 
special circumstances then restoration should be refused where there 
is no good explanation and a gross lack of care it may be 
appropriate for the tenement to be restored if there are special 
circumstances.  It may not be necessary for any special 
circumstances to exist where the holder is able is to provide some 
good explanation for the non-payment of the rent or show that the 
non-payment was not the result of any lack of care on his part. 

When determining whether any special circumstances exist the Court 
should give consideration to the length of time that the holder had 
held the tenement, the expenditure incurred in any years prior to the 
date upon which the rent became payable, whether the holder had 
delineated an ore body, whether the holder caused the necessary 
arrangements to be made for a mining operation to commence, 
whether the holder was actually carrying out a mining operation on 
the tenement, the size of any planned mining operation or existing 
mining operation and generally the prejudice that would be suffered 
by the holder if the tenement was not restored.  Whether special 
circumstances exist or not depends of course on the facts in each 
particular case”. 

With respect, I have no hesitation in accepting the Warden’s analysis of 
the approach that may be taken by a Warden considering an application 
for a restoration made pursuant s 97A of the Act.  I consider that what 
the Warden said is not limited to applications for the restoration of 
mining leases that were forfeited under s 97 and is not limited to 
applications for restoration where the reason for forfeiture was non-
payment of rent (which was the reason for forfeiture in BRGM).  When 
the Warden set out what consideration should be given to in determining 
whether any special circumstances exist, His Worship was not intending 
to be exhaustive. 

28       In a case involving an application for restoration of a tenement that has 
been forfeited by a Warden pursuant to para 96(1)(a), I think that it is 
necessary for a Warden who is giving consideration to the application for 
restoration pursuant to s 97A to be mindful of the circumstances in which 
the forfeiture occurred and, where reasons were  given by the Warden who 
ordered the forfeiture, to be mindful of those reasons.  There will be cases, 
no doubt, where the Warden who orders forfeiture does not consider that it 
is necessary or appropriate to publish reasons for the forfeiture order being 
made.  In such cases the Warden dealing with an application under s 97A 
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for restoration must, in my opinion, proceed upon the basis that, in the 
circumstances of the case  as found by the Warden from the evidence that 
was then before that Warden, there was a finding by the Warden who 
ordered the forfeiture that there was a non-compliance with a requirement 
of the Act that is a non-compliance of the type that is set out in subs 96(2), 
that the non-compliance was in a material respect and that the matter was 
of sufficient gravity to justify the forfeiture of the Tenement (subs 96(2)).  
It must also be taken by the Warden before whom the restoration 
application is heard that the Warden who awarded forfeiture was satisfied 
that, in the circumstances of the case as found by the Warden from the 
evidence that was then before that Warden, it was not  appropriate, as an 
alternative to making the forfeiture order, to impose a financial penalty or 
to impose no penalty on the holder of the Tenement. 

29 Section 97A of the Act has the heading “Appeals against cancellation of 
forfeiture”.  That heading is not to be taken as part of the written law 
constituted by the Mining Act (subs 32(2) Interpretation Act (1984) WA).  
In my opinion it is a misleading heading because subs 97A(1) of the Act 
does not expressly or impliedly, create a right of “appeal” to a Warden 
against the forfeiture of the tenement.  What it does is to give to the former 
tenement holder a right to “apply” to the Warden for the tenement to be 
restored and the forfeiture cancelled.  In a broad sense, and in the context 
of an Act of Parliament, an “appeal” connotes a proceeding for a review of 
an earlier decision, usually, by a body or a person higher in status in a 
hierarchical system than the person or body who made the original 
decision.  In most cases the appeal constitutes a challenge to the correctness 
of the earlier decision.  In my opinion that is not the purpose of s 97A.  I 
think the difference between an appeal in that traditional sense and an 
application pursuant to subs 97A(1) is important in determining the nature 
of the role of the Warden under subs 97A(1) and in determining how the 
Warden is to perform that role.  It is, I consider, in that context, that 
Warden Reynolds, in BRGM, included, as one of the criteria that may be 
considered in determining the application for restoration, whether any 
“special circumstances” exist.  In my opinion a consideration of whether or 
not there are any special circumstances can not in any way include a review 
of the decision of, or the expressed reasons for decision, if any, of the 
Warden who ordered forfeiture.  The practical effect of that, in most, if not 
in all cases, will be that in order to succeed in gaining a restoration of the 
tenement where it is said that special circumstances exist the applicant for 
restoration will need to demonstrate that there are circumstances that were 
relevant and material at the time when the forfeiture order was made but 
were not brought to the attention of the Warden or that special 
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circumstances have since arisen.  In respect of any such circumstances as 
are put before the Warden hearing the restoration application, the Warden, 
in my opinion, is required to consider whether or not those circumstances 
or some of them did or do exist at the material time and, if the Warden 
finds that to be so, to then give consideration to whether or not the 
tenement should be restored.  I consider that, in performing that latter 
exercise, the Warden must take into account that there has been a forfeiture 
ordered by a Warden  who concluded that there had been a relevant non-
compliance with the Act in a material respect and that forfeiture was 
required, and to then determine whether the additional circumstances that 
were not before the previous Warden, together with any other relevant 
circumstances that were  before that Warden are such as justify restoration. 
The combination of all such circumstances may demonstrate, for example,  
that it can no longer be said that there was a non-compliance with any of 
the requirements of the Act that are specified in sub 96(2), or that, if there 
was any such non-compliance it is not in a material respect, or that the 
matter is not of sufficient gravity to justify forfeiture or, if it is, that if a 
forfeiture application had been heard by a Warden in the context of such 
circumstances such Warden would conclude that it was appropriate in all of 
the circumstances, as an alternative to making forfeiture order, to impose a 
financial penalty or to impose no financial penalty.  In an appropriate case 
it may not, however, be necessary for a Warden to require that such things 
be established before ordering restoration. It is important that the Warden 
hearing the restoration application be made fully aware by the parties of all 
of the evidence that was before the Warden who ordered forfeiture. I 
consider that a Warden making an order for restoration has no power to 
order the payment of any financial penalty, as the Applicant has suggested, 
because the Warden is not acting pursuant to s 96 and s 97A does not 
expressly or  impliedly, allow the Warden to do so;  s 97A allows the 
Warden, in respect of a prospecting or miscellaneous licence, to grant (with 
or without additional or other conditions) the application and restore the 
Tenement to the former holder.  In my opinion the “conditions’ that subs 
97A(7) speaks of when empowering the Warden to impose “further or 
other conditions” does not empower the Warden to impose any “condition” 
that requires the payment of a penalty of the type contemplated by subs 
96(3). 

30         In my opinion, a Warden hearing an application for restoration may 
take into account circumstances that have arisen since the hearing of the 
forfeiture application.    

31 In the present case it is apparent that the approach taken by the former 
tenement holder demonstrated a lack of understanding and appreciation of 
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the functions that the Warden had to perform and the manner in which it 
might be expected that the applicant should participate in the proceedings 
before the Warden.  Assumptions were made that should not have been 
made concerning the outcome of the applications and concerning the 
impact that a failure to appear before the Warden in order to properly put 
the former tenement holder’s case in opposition to the forfeiture 
application.  The former tenement holder was put on notice by the advice 
that was received from the Department before the forfeiture applications 
were made that those officers of the Department who had given 
consideration to the exemption applications were of the opinion that no 
exemptions should be granted.  The response of the former tenement holder 
to that advice from the Department added nothing to what had already been 
put before the Department in support of the exemption applications.  The 
reasons for objection to the application for forfeiture added nothing more. 

32         The affidavit of Ms Bond of 31 May 2006 sworn in support of the 
objection to forfeiture and lodged following the Warden’s direction given 
on 28 April 2006 that the parties to the forfeiture applications make 
submissions, contains more detail.  Ms Bond said that the project tenements 
were being systematically explored and that application for grant of mining 
lease 57/533 had been made over the whole of the ground covered by the 
project tenements.  She referred briefly to the final report of 23 February 
2006 of BioHeap and annexed a copy of the report to her affidavit.  She 
said that since January 2006 Karrilea had engaged specialist consultants to 
obtain and analyse available data and that the analysis shows that there are 
numerous gaps in the data coverage.  It is said that although no new 
anomalies were discovered there were indications from ground work that, 
by additional drilling, the size of the known deposit along strike may be  
enlarged.  She said that a ground disturbance application for Prospecting 
Licences 57/934 and 57/938 had been made and that the application has 
been given approval by the Environmental Division of the Department on 1 
May 2006.  Ms Bond also said that Karrilea was awaiting completion of a 
flowsheet from Ammtec Ltd for downstream processing of zinc-rich 
liquors from heap leach testing and that it was expected that completion 
would be in May/June.  Ms Bond also said that $45,000.00 expenditure had 
been incurred “during the last few months” and that $150,000.00 
expenditure was proposed.  Mr Zukerman has said that the total exploration 
expenditure on the project area from acquisition until 31 October 2006 is 
$661,554 and that Karrilea has budgeted further expenditure in excess of 
$750,000 on the project for the next 12 months.  They are matters that go to 
the question of the bona fides of the Applicant and to prejudice that would 
flow from non-restoration.   
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33      I am satisfied that Ms Bond’s affidavit was available to the Warden 
when Her Honour dealt with the forfeiture application.  It is now 
necessary to ascertain whether the affidavits of Ms Bond and Mr 
Zukerman sworn and lodged for purposes of this restoration application 
disclose relevant material that was not provided for consideration by the 
Warden when forfeiture was ordered.  There is no such material in the 
affidavit of Ms Bond.  In his affidavit of 14 December 2006 Mr 
Zukerman has included information that I am satisfied was not placed 
before Warden Campione although most of it could have been and should 
have been.  I infer that he did not provide Ms Bond with that material 
when he instructed her.   

34       This is a case which highlights the need for all parties who become 
involved in proceedings before Wardens to not assume that particular 
outcomes will be a result of those proceedings and, upon the basis of 
such assumption, to not appear or be represented or not make 
arrangements for written submission to be provided to the Warden. 

35       I have previously (paras 10- 16) referred to what Mr Zukerman has 
said in his affidavit in support of the restoration applications. I accept as 
true the explanation given by him as to the reason why there was 
expenditure non-compliance, namely, that low zinc prices required, from 
the standpoint of corporate commercial responsibility, that an appropriate 
investigation be undertaken as to the potential economic viability of the 
project. In that regard, it was not unreasonable to make the decision to 
research the potential of the heap Bio-leach process.  That was a 
relatively new process and because of its novelty it was not unreasonable 
to undertake the investigations that the applicant did concerning the 
process and its capacity to be applied to the deposits on the project 
tenements.  That is something that should have been put in detail to the 
Warden hearing the forfeiture application.  That it was not done was a 
direct consequence of the tenement holder’s agent and Mr Zukerman 
having an inadequate understanding of the tenement holders 
responsibilities in connection with a hearing by a Warden of an 
application for forfeiture and of the duties of the Warden in that regard 
and, further, the making of inappropriate assumptions as to how the 
Warden may determine the issue based, in part, upon the Mining 
Registrar indicating what had been the outcome of other applications for 
forfeiture before the Warden.  I am satisfied that the Registrar had no 
intention to and did not presume to tell Ms Bond what the Warden would 
do.  Rather, he did nothing more than indicate in a very limited fashion, 
in effect, what had been determined in previous applications for 
forfeiture.  In all of the circumstances, however, I am of the opinion that 
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the Applicant before me should not suffer the significant detriment of the 
loss of the tenements because of the failure on the part of Mr Zukerman 
and the agent to ensure that, at the very least, the information that is now 
before me and could have been provided to the Warden was placed 
before the Warden.  In that regard, however, the primary responsibility 
for ensuring that such information is before the Warden rests upon the 
tenement holder. 

36         I am satisfied that the Tenements should be restored and that the 
forfeiture of those Tenements be, in each case, cancelled.  The 
information contained within the affidavit of Mr Zukerman, together with 
the annexures thereto satisfies me that, firstly, such information was 
placed not before the Warden, although it should have been, and 
secondly, the totality of the relevant circumstances, as now enhanced by 
the material provided to me but which was not before the Warden who 
ordered forfeiture is such as to demonstrate that in all of the 
circumstances restoration is  justified.  I am satisfied that the Tenements   
were and, upon restoration, will continue to be, of considerable 
importance to the continued development of the applicant’s project.  The 
information now before me satisfies me that the applicants have bona 
fides intentions to develop, as part of a project, the   Tenements in 
conjunction with the other tenements within the project.  That is 
demonstrated, in part, by the continued expenditure by Applicants 
between July and October 2006 and by the budgeted future expenditure 
that I have previously mentioned.   I am satisfied that the future 
development of the Tenements will be significantly adversely affected if 
there is no restoration of the forfeited Tenements. 

37         For the above reasons I order that the forfeited tenements be 
restored to the former tenement holders, the Applicant, and that the 
forfeitures be cancelled. 

 


