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CALDER M 

DECISION (PRELIMINARY) ON APPLICATION TO TENDER IN 
EVIDENCE DECISION BY PREVIOUS WARDEN AS TO 
CREDIBILITY OF PARTY IN PRESENT PROCEEDINGS 

THE PROCEEDINGS 

1  The Applicant seeks forfeiture of two mining tenements, namely, 
mining leases 52/244 and 52/393 ("M52/244 and M52/393" respectively) 
for the expenditure year ending, in each case, during 2005.  Particulars of 
the two plaints that have been filed state, in the case of both M52/244 and 
M52/393, that the Defendant failed to comply with the expenditure 
requirements imposed by reg 31 of the Mining Regulations 1981 (WA) 
("the Regulations") in that the Defendant did not perform any of the work 
in respect of the claimed expenditure, that nothing other than rental 
expenditure was incurred, that, further or alternatively, some of the 
claimed expenditure was not incurred in connection with mining for 
mining operations on the subject tenement. 

2  It is said in each case that the failure is of sufficient gravity to justify 
forfeiture. The particulars of such gravity are inter alia, that false 
expenditure claims have been made for previous years, that the Defendant 
failed to comply with the expenditure condition for the expenditure 
years 2001, 2003 and 2004 and in relation to M52/393 it is said that there 
was a failure to comply with the expenditure condition for the expenditure 
years ending during 1996 and 1998 to 2000. 

3  The plaints are further particularised.  In respect of M52/244 it is 
said that the items of expenditure of $1000 for sampling, $2600 for 
consultancy fees and $3900 for a feasibility study were not incurred and 
that, apart from the required expenditure for annual tenement rent and 
rates, the only items of expenditure for M52/244 for the two prior 
expenditure years were in respect of administration and overheads.  It is 
further alleged, concerning M52/244, that the Form 5 expenditure report 
lodged for the previous expenditure year ending in May 2004 erroneously 
calculated the amount of administration overheads and the error was 
subsequently corrected.  Further, it is said that, accordingly, it is to be 
inferred from the nature of the expenditure alleged and the error made in 
the preparation of the 2004 Form 5 that the Form 5 expenditure reports for 
the expenditure years ending in 2003 and 2004 were false in a material 
respect. 
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4  The plaint for forfeiture of M52/393 was also the subject of further 
and better particulars.  In relation to that tenement the Plaintiff says that 
items of expenditure of $2900 for review of data, $3200 for feasibility 
studies, $5800 for assays, $1200 for administration overheads and $940 
for accommodation, equipment, fuel and food supplies for an attendance 
at the tenement for two persons were not incurred in connection with 
mining for mining operations on the subject tenement.  It is alleged that 
there has been no activity evident on M52/393 since at least January 2002 
notwithstanding claimed expenditure for the 2003 expenditure year of 
$1476 on salaries, wages and on-costs and notwithstanding that for the 
2004 expenditure year the Form 5 report stated that expenditure of $1685 
had been incurred on salaries, wages and on-costs, in addition to $2575 
for travel and accommodation.  It is said that, from observation evidence 
that will be led by or on behalf of the Plaintiff at the hearing, that it will 
be demonstrated that the Form 5 expenditure reports for the 2003 and 
2004 expenditure years were both false in a material respect. 

5  The hearing of the plaints for forfeiture proceeded before me to the 
point where counsel for the Plaintiff closed the Plaintiff's case subject to 
my ruling upon his application to tender two decisions of Warden Wilson, 
namely, Flint v Brosnan [2002] WAMW 20 and Flint v Brosnan & 
Watson [2002] WAMW 21.  It was not disputed by the parties that the 
Defendant in both of those proceedings before Warden Wilson is the same 
person as is now the Defendant before me.  The Plaintiff seeks to tender 
those two decisions only in relation to the plaints against M52/244 and 
M52/393 respectively, those plaints seeking the forfeiture of the 
two tenements that are registered in the name of Brosnan alone.  In each 
case, the proceeding before Warden Wilson was an application for 
forfeiture of the subject tenements for non-compliance with the 
expenditure condition. 

6  In Flint v Brosnan the alleged non-compliance was for the 
expenditure year ending during 2001 for the plainted tenements.  In Flint 
v Brosnan & Watson it was alleged that the non-compliance with the 
expenditure requirement for the one tenement the subject of the plaint for 
forfeiture ended in March 2002.    

7  The essence of the purpose for which counsel seeks to tender the two 
decisions of Warden Wilson is that it will be sought to argue that findings 
of Warden Wilson said to be adverse to the credibility of Mr Brosnan in 
the earlier proceedings may be admitted in the proceedings before me 
pursuant to the principles of the laws of evidence related to similar fact 
evidence in connection with the issue of the truth or falsity of the Form 5's 
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that were lodged for M52/244 and M52/393 for the year ended 2005.  In 
his reasons for decision in the two earlier matters Warden Wilson had 
made comment about the evidence of Mr Brosnan concerning the content 
of the Form 5's. 

8  The Defendant, Brosnan, objects to the decisions of Warden Wilson 
being tendered for the purpose outlined by the Plaintiff in these 
proceedings. 

SUBMISSIONS CONCERNING THE PREVIOUS FINDINGS OF 
WARDEN WILSON 

For the Plaintiff 

9  The Plaintiff says that the effect of the findings of Warden Wilson is 
that the Warden concluded that the Form 5's that had been lodged for the 
years of expenditure that were being considered by him were false and 
that, from that adverse conclusion on the part of the Warden, inferences 
that are adverse to the credibility of the Defendant Brosnan in the 
proceedings now before me can be drawn.  That, it is said, is on the basis 
that the findings are evidence of a course of conduct on the part of 
Brosnan in the past in connection with the completion of expenditure 
reports that is relevant to the issue of the truth and correctness or the 
falsity of the Form 5 reports for the expenditure years that are now the 
subject of the proceedings before me.  It is said that the adverse inference 
to be drawn is that, as the Defendant Brosnan was found by Warden 
Wilson to have falsely lodged Form 5's in not dissimilar circumstances in 
respect of one tenement that is now the subject of proceedings before me 
and in respect of other tenements within the same mining district, he has 
done so again in relation to the expenditure years the subject of the 
proceedings before me.  Counsel points to the similarity of items of 
expenditure claimed in respect of the tenements the subject of the 
previous proceedings and the items of expenditure claimed in respect of 
the tenements that are the subject of the present proceedings. 

10  The Plaintiff argues that similar fact or tendency evidence may be 
produced if it is relevant to a fact in issue and in that regard relies upon 
the judgment of Dixon CJ in Martin v Osborne (1936) 55 CLR 367 at 375 
where the Chief Justice said: 

"The class of acts and occurrences that may be considered 
include circumstances whose relation to the facts in issue 
consists in the probability or increased probability judged 
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rationally upon common experience that they would not be found 
unless a fact to be proved also existed." 

          It is said that that test was quoted with approval in the case of Grivas v 
Brooks (1997) 69 SASR 532 at 547.  Reference is made to examples of 
civil cases where evidence of similar representations having been made to 
other persons on other occasions has been found to be admissible in 
misrepresentation proceedings.  Counsel referred to Mr Figgins v 
Centrepoint Freeholds Pty Ltd (1981) 36 ALR 23 at 30 to 31, Gates v 
City Mutual Life Assurance Society Ltd (1982) 43 ALR 313 at 327 and 
to Peet & Co Ltd v Rocci [1985] WAR 164.  It is submitted that, subject 
to a general discretion to exclude otherwise relevant evidence for good 
reason - such as unfair prejudice - the real test for similar fact evidence is 
relevancy:  O'Brien v Chief Constable of South Wales Police [2005] 2 
AC 534; Cross on Evidence, par 21285 (last paragraph thereof). 

11  The Plaintiff submits that the admission into evidence of 
Warden Wilson's reasons will not lead to a multiplicity of issues that 
would not otherwise arise having to be dealt with.  It is also said that the   
decisions of Warden Wilson would merely be evidence from which I 
could be invited to infer the existence of the facts in issue in the present 
proceedings.  It is said that the findings made by Warden Wilson are 
logically probative of facts in issue in the present proceedings, namely, 
whether or not the Form 5's for the expenditure years the subject of these 
proceedings are true or false as to the amounts of expenditure claimed and 
the work done.  Plaintiff's counsel referred to O'Brien (supra) (4) where 
Lord Bingham said: 

"That evidence of what happened on an earlier occasion may 
make the occurrence of what happened on the occasion in 
question more or less probable can scarcely be denied.  If an 
accident investigator, an insurance assessor, a doctor or a 
consulting engineer were called in to ascertain the cause of a 
disputed recent event, any of them would, as a matter of course, 
inquire into the background history so far as it appeared to be 
relevant.  And if those engaged in the recent event had in the past 
been involved in events of an apparently similar character, 
attention would be paid to those earlier events as perhaps 
throwing light on and helping to explain the event which is the 
subject of the current inquiry.  To regard evidence of such earlier 
events as potentially probative is a process of thought which an 
entirely rational, objective and fair-minded person might, 
depending on the facts, follow.  If such a person would or might 
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attach importance to evidence such as this, it would require good 
reasons to deny a judicial decision-maker the opportunity to 
consider it.  For while there is a need for some special rules to 
protect the integrity of judicial decision-making on matters of 
fact, such as the burden and standard of proof, it is on the whole 
undesirable that the process of judicial decision-making on 
issues of fact should diverge more than it need from the process 
followed by rational, objective and fair-minded people called 
upon to decide questions of fact in other contexts where reaching 
a right answer matters.  Thus, in a civil case such as this the 
question of admissibility turned, and turns only, on whether the 
evidence which it is sought to adduce, assuming it (provisionally) 
to be true, is in Lord Simon's sense probative.  If so, the evidence 
is legally admissible.  That is the first stage of the inquiry." 

12  The Plaintiff also referred me to par 14 of O'Brien's case wherein, it 
is submitted, the facts of that case may be summarised in the following 
manner.  It is said that the issue of admissibility of similar fact evidence 
was raised in O'Brien's case in the context of a civil action and not a 
criminal prosecution.  The plaintiff, O'Brien, claimed damages from the 
defendant Chief Constable for misfeasance of public office is and 
malicious prosecution, alleging that he had been "framed" for an offence 
of murder and had identified two police officers in respect of whom it was 
alleged that one had been responsible for the "framing" and that the other 
had expressly or impliedly approved the impugned conduct.   

13  In O'Brien's case the plaintiff sought to admit evidence related to 
two earlier cases which tended to demonstrate that both of those police 
officers had on one or more previous occasions behaved with similar 
impropriety.  It is said that the similar facts were raised, in the first case, 
in the context of defendants having been acquitted after evidence of 
similar impropriety by both police officers was alleged and, in the second 
case, where similar facts were also raised concerning an investigation that 
took place two years after the alleged misconduct concerning O'Brien had 
occurred and where allegations of similar impropriety were led against 
both officers.  The similar fact evidence was admitted in O'Brien's case 
and neither the Court of Appeal nor the House of Lords considered that 
any error in principle had occurred in that respect.  On the basis of the 
reasoning in O'Brien's case, it is submitted, the conduct of a similar 
nature by the Defendant in relation to the previous proceedings and the 
Form 5's that were lodged relative thereto is probative and therefore 
relevant to the determination of the matter before me. 
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14  In response, the Defendant's submission is that there are 
two inferences that can equally be drawn from the evidence of the prior 
decisions, namely, that, firstly, having acted in a particular fashion in the 
past, it is more likely that Brosnan would act in that way again and, 
secondly, and alternatively, that, having acted in the past in a way that 
was found to be unacceptable and knowing from that that his actions were 
likely to be the subject of further scrutiny, Brosnan would take greater 
care to act properly in the future.  The submission of the Defendant, 
following from that, is that no weight could therefore be afforded in these 
proceedings to Warden Wilson's findings and that, therefore, such 
findings are irrelevant and inadmissible.  As to that submission, the 
Plaintiff says that it was not said in O'Brien's case that there was any such 
requirement for enhanced relevance or weight. 

15  The Plaintiff says that the length of time of approximately 
three years between the Form 5 reports that Warden Wilson considered 
and those that are before me in these proceedings for the expenditure 
years ending in 2005 does not give rise to any issues of remoteness as 
between the former and the latter and it is noted that such reports are only 
lodged once annually.  A comparison is made between the time 
differences in O'Brien's case which were much greater than three years. 

16  The Plaintiff says that it is not correct for the Defendant to say that 
"little adverse to the Defendant can be found in Warden Wilson's 
decisions" and reference is made, in particular, to par 49 of Flint v 
Brosnan & Watson and, to pars 41 to 40 of Flint v Brosnan, together 
with other paragraphs therein. 

17  It is submitted by the Plaintiff that it is unlikely that the admission of 
Warden Wilson's findings into evidence would cause unfair prejudice to 
the Defendant as the decisions have been published in an open forum.  It 
is also said that the admission of the two decisions will not 
disproportionately increase the length, expense and complexity of the 
hearing as no witnesses will be called in connection with the former 
decisions, the published decisions simply being tendered in evidence. 

18  The Plaintiff submits that it is not open to the Defendant to try to 
discredit the Warden's approach or findings in those prior decisions. 
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For the Defendant 

19  The Defendant refers to the rule in criminal proceedings in respect of 
similar fact evidence is as stated in Cross on Evidence (7th ed, par 21010), 
namely: 

"The prosecution may not adduce evidence of the character or of 
the misconduct of the accused on other occasions … if that 
evidence shows that the accused had a propensity to commit 
crime, or crime of a particular kind, or was the sort of person 
likely to have committed the crime charged, unless the evidence 
is sufficiently highly probative of a fact in issue to outweigh the 
prejudice it may cause." 

20  It is submitted by the Defendant that notwithstanding that questions 
of prejudice may not be of as great a concern in the minds of judicial 
officers as it would be upon a jury in a criminal proceeding, the rule 
against the admission of similar fact evidence is generally applied and 
generally adhered to in civil proceedings in Australia.  Again, reference is 
made to Cross (par 21280): 

"The main trends in modern cases support the view that the 
criminal tests do not apply; that the essential criterion for 
admissibility is relevance; that there is no discretion to exclude 
the evidence on the ground that its prejudicial effect exceeds its 
probative value; but that there is a discretion to exclude evidence 
which is only remotely relevant or has small probative value to 
the additional issues which it would raise and the additional time 
required for their investigation, or which might tend to confuse 
the jury as to the real issues." 

21  Counsel has also referred to a passage cited in Cross (par 21285), 
namely, Willes J in Hollingham v Head (1958) 140 ER 1135 at 1136-7: 

"I am of the opinion that the evidence was properly disallowed as 
not being relevant to the issue.  It is not easy in all cases to draw 
the line, and to define with accuracy where probability ceases 
and speculation begins …  The question may be put thus, - Does 
the fact of a person having once or many times in his life done a 
particular act in a particular way make it more probable that he 
has done the same thing in the same way upon another and 
different occasion?  To admit such speculative evidence would I 
think be fraught with danger …  If such evidence were held 
admissible, it would be difficult to say that the Defendant might 
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not in any case where the question was whether or not there had 
been a sale of goods on credit, call witnesses to prove that the 
plaintiff had dealt with other persons upon a certain credit; or in 
an action for an assault, that the plaintiff might not give evidence 
of former assaults committed by the defendant upon other 
persons, or upon other persons of a particular class, for the 
purpose of showing that he was a quarrelsome individual, and 
therefore that it was highly probable that the particular charge 
of assault was well founded.  The extent to which this sort of 
thing might be carried is inconceivable." 

22  The Defendant says that for the evidence of the prior decisions to be 
relevant to the current proceedings the Plaintiff must allege that Brosnan, 
having in the previous period of 2000 to 2001 completed expenditure 
reports in a particular way, it is accordingly more probable that he has 
filled in expenditure reports in 2005 in the same way.  It is said that, as 
Willes J said, "To admit such speculative evidence would be fraught with 
great danger."  Counsel also submits that to make evidence of the prior 
decisions relevant one must be able to draw an inference that, having 
acted in that fashion in the past, it would be more likely that Brosnan 
would act in that way again.  It is said that it is equally open to speculate 
that, having acted in the past in a way that was found to be unacceptable, 
then, knowing that his actions were likely to be the subject of further 
scrutiny, Brosnan would take greater care to act properly in the future.  
Counsel said that as the latter inference can equally be drawn from the 
evidence of the prior decisions, those decisions should be afforded no 
weight whatsoever and must be deemed irrelevant and inadmissible.  It is 
further submitted that the length of time since the previous decisions, the 
fact that the Warden's decisions were in relation to only one period of 
time, that there is no evidence of a regular course of conduct, together 
with the fact that Brosnan was not represented before Warden Wilson are 
all circumstances that mitigate against the documents being admitted into 
evidence. 

23  The Defendant submits that it is simply nonsense to contend in 
support of the Plaintiff that the prior Form 5 reports bear a "striking 
similarity" to the current Form 5's when that is put in the context that if 
the same type of prospecting is carried out in respect of more than one 
tenement, then the Form 5 expenditure report in relation to those 
tenements will necessarily be similar. 

24  The Defendant says that a proper examination of the previous 
decisions reveals that little that is adverse to the Defendant can be found.  
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In that regard, by way of example, it is said that in Flint v Brosnan the 
decision was that to the extent that there was under-expenditure the under-
expenditure came about as a consequence of the Warden finding that the 
claim for metal detecting was too great and that there had been no 
substantiation of the fuel or food costs claimed.  It is noted that 
Warden Wilson then recalculated the claim in respect of metal detecting 
on the basis of ascribing a value in monetary terms consistent with the 
Minimum Conditions of Employment Act 1993 (WA).  It is further said 
that, notwithstanding Warden Wilson's reasons, as there was no challenge 
to the fact of work being undertaken, then there would naturally have been 
a fuel cost involved even though the Warden did not allow the amounts 
that were claimed. 

THE DECISIONS OF WARDEN WILSON 

Flint v Brosnan [2002] WAMW 20 

25  Concerning the credibility of Brosnan, the Warden found that during 
the expenditure year the subject of the four plaints that were then before 
him Brosnan had claimed in the relevant Form 5's several days of metal 
detecting work at a rate of $350 per day and that during the course of the 
hearing Brosnan had conceded that he did not know of anyone within the 
mining industry who pays anyone to carry out metal detecting work on the 
their mining tenements.  The Warden did, however, say (22) that he was 
not satisfied that Brosnan had not spent the time that he had claimed on 
the subject tenements as stated in his Form 5's, even though Brosnan had 
not produced any documentary evidence to identify the days or times that 
he had spent metal detecting, loaming, panning or doing other work 
claimed to have been carried out. 

26  In relation to claimed expenditure for food, the Warden said (24) that 
he did not accept the defendant's evidence that he purchased the food 
claimed in each of the Form 5's and, immediately thereafter, went on to 
say that such expenditure is not claimable expenditure as it amounts to no 
more than normal living expenses.  The Warden noted that, once again, 
the defendant had been unable to produce any documentary evidence 
supporting such claimed expenditure.   

27  In relation to claimed expenditure on fuel, the Warden said: 

"… the Defendant's inability to produce any supporting receipts, 
invoices or log books for work claimed to have been carried out 
and fuel purchased … leads me to draw the inference that the 
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Defendant did not expend anything on fuel as claimed in the 
Form 5's.  In any event, I find the evidence of the Defendant as to 
how he calculated the amount of fuel claim to have been 
expended … to be ridiculous given that he could not produce any 
receipts or other supporting documentation.  The Defendant's 
evidence in that regard smacked of an attempt by him to 
fabricate figures to meet in the Form 5's the minimum annual 
expenditure …  Accordingly, I find that the fuel claimed by the 
Defendant was not expended … as claimed." 

28  In relation to Brosnan having claimed amounts of $250 to $350 in 
wages per day for personally physically working on the subject tenements, 
Warden Wilson said (27) that the rates claimed were "… totally 
unsustainable upon the evidence".  He went on to say that he did not 
accept either the plaintiff's or the defendant's evidence as to their opinions 
as to what they would be paid in wages for metal detecting because the 
evidence of both of them was "… no more than guesses and speculation 
and certainly not supported by any evidence produced by either of them".  
The Warden continued in his reasons to consider whether any value could 
be attributed to such work and said that, consistently with the provisions 
of the Minimum Conditions of Employment Act, a value of $125 per day 
could be ascribed for metal detecting work and for other work such as 
loaming. 

29  Warden Wilson also said (42) that he had not allowed an amount 
"claimed" for the hire of a backhoe in accordance with an invoice 
produced by the defendant Brosnan.  He said that he was perplexed that 
the expenditure for the backhoe hire had not been claimed on the relevant 
Form 5.  He went on to say that he did not accept the evidence of the 
defendant that he expended $4900 on backhoe hire and then had to pay an 
additional $250 per day for the operator.  He said: 

"Put simply, the Defendant's evidence concerning this alleged 
expenditure is not credible and defies logic given that it is not 
specifically claimed in the Form 5 and that it is a significant sum.  
I do not accept that the amount of Backhoe hire was expended." 

30  Finally, the Warden said (48): 

"The manner in which the Defendant gave his evidence regarding 
these matters has caused me to conclude that the Defendant has 
attempted to defeat the expenditure requirements of the Mining 
Act and Regulations." 
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31  From the above, it appears that, in summary, the effect of 
Warden Wilson's findings concerning Brosnan's credibility are as follows.  
He rejected the opinion evidence of the defendant as to the value of the 
defendant's personal labour in respect of activities carried out on the 
ground but he did not reject his evidence as to the number of days said by 
Brosnan to have been worked.  He did not accept the evidence of the 
defendant that he had purchased the food claimed in each of the Form 5's 
and he did not accept the defendant's claimed expenditure in relation to 
fuel.  In part the basis for rejection of that evidence was the inability of 
the defendant to produce documentary evidence in support of the claimed 
expenditure. 

32  When the Warden said (25) that he drew the inference that the "… 
Defendant did not expend anything on fuel as claimed in the Form 5's", it 
is open to conclude that his Honour did not, having not rejected the 
evidence of Brosnan as to the time spent working on the ground on the 
subject tenements, mean to say that there had been no expenditure at all 
on fuel in connection with the work that had been done on the ground.  I 
note that in the same paragraph Warden Wilson said that the defendant's 
evidence "smacked" of an attempt to fabricate figures, however, 
his Worship did not  go so far as to make a positive finding of such an 
attempt. 

Flint v Brosnan & Watson ([2002] WAMW 21) 

33  In Flint v Brosnan & Watson ([2002] WAMW 21), which 
concerned a plaint for forfeiture of an exploration licence on the ground of 
non-compliance with the expenditure condition, the issue of the value of 
personal labour of the tenement holders in respect of activities carried out 
on the ground was considered by Warden Wilson.  As in the previously 
mentioned case, Warden Wilson did not accept the opinion evidence 
given by Mr Brosnan as to the value of such labour.  He again, however, 
did not reject the evidence of the number of days spent upon such 
activities but substituted a value for labour based upon the provisions of 
the Minimum Conditions of Employment Act.  The value of labour in 
performing metal detecting activities was the only item in that regard that 
was in dispute in Flint v Brosnan & Watson.  There was no contest as to 
the value of labour, claimed at $350 per day, for "loaming, panning, 
sampling, dollying and dry-blowing" and nor for "other activities" 
described more particularly as "scraping" in the relevant Form 5. 

34  Consistently with his previous decision in Flint v Brosnan, 
Warden Wilson did not accept as allowable expenditure what had been 
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claimed for food and fuel by the tenement holders and, further, said that 
he did not accept as credible the evidence of Brosnan as to the purchase of 
fuel or food for use on the tenement.  He described Brosnan's evidence 
(41) as being "evasive and unbelievable".  In respect of an amount of 
$1450 claimed in the Form 5 in respect of the use of a bulldozer on the 
tenement for a period of 10 days, the Warden said (43) "… Brosnan's 
explanation as to how he calculated the amount of fuel that he claims to 
have used on the EL was beyond belief and without supporting 
documentation …" and did not accept that that amount  had been  
expended in the use of a bulldozer on the licence.  He did not, however, 
reject the evidence as to the number of days spent in using the bulldozer, 
nor did he reject the claimed number of days that the bulldozer was used.  
He said (46), "Had it not been for the credible evidence of Watson in these 
proceedings I would not have accepted any of the evidence given by 
Brosnan given the lack of supporting material produced by him when 
challenged by the Plaintiff."  Having said that, the Warden went on to 
expressly find that the number of days claimed in the Form 5 for metal 
detecting, loaming et cetera, and scraping (ie, I infer, the bulldozer) were 
expended by the tenement holders in work on the ground.  In lieu of the 
amount of $350 per day claimed for metal detecting his Worship 
substituted an amount of $250 per day. 

35  In concluding his reasons for decision, Warden Wilson said (49): 

"I have been unimpressed by the evidence of Brosnan in these 
proceedings.  In my opinion, the lack of production of any 
supporting material by Brosnan when claimed expenditure was 
challenged by the Plaintiff that I infer that the expenditure has 
not been made and there was no such expenditure.  That, in my 
opinion, suggests that an attempt was made to circumvent the 
self-policing expenditure provisions of the Mining Act and 
Regulations by unjustifiably claiming in the Form 5 amounts that 
have not been expended." 

                (50): 

"Had it not been for the honesty of Watson in these proceedings I 
would not have hesitated in hesitated in recommending to the 
Hon. Minister that the EL be forfeited." 

36  It can be seen that in both cases Warden Wilson has made general 
comments expressing his opinion as to the credibility of the defendant 
Brosnan in the two proceedings that were before him. 
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O'Brien's Case 

37  O'Brien's case was a civil action.  At a case management conference 
the primary Judge ruled that O'Brien could call evidence of previous 
misconduct of police officers in respect of matters that had no connection 
with O'Brien in order to demonstrate, by way of similar fact evidence, 
improper conduct of the same type in connection with O’Brien by the 
same police officers who had given evidence at the criminal trial of 
O'Brien, at which he was convicted, of murder.  All five members of the 
Appellate Committee of the House of Lords upheld the decision of the 
primary Judge and of the Court of Appeal (which had upheld the decision 
of the primary Judge).  The essence of the evidence that O'Brien wanted 
to call was that he had been "framed" by two detectives whom, O'Brien 
alleged, had subjected O'Brien to improper pressure with a view to 
obtaining admissions, had bullied him, abused him and fabricated 
evidence of admissions from him.  He also wished to present evidence 
that another witness at his trial who had directly implicated him in the 
murder as being a person who had attacked the murdered man, had been 
subjected to improper pressure, including bullying, abuse, lengthy 
questioning periods and prompting the witness on what to say.   

38  O'Brien also wished to produce evidence that in connection with his 
criminal trial the same officers had deliberately suppressed potentially 
exonerating evidence.  O'Brien wanted to call evidence of similar fact 
relating to the conduct of the same officers in connection with a trial that 
had taken place approximately five years before the date of O'Brien's 
criminal trial  together with evidence related to another case where the 
trial had taken place approximately two years after O'Brien was convicted.  
O'Brien wished to call evidence of the impropriety of the officers in 
connection with those two trials and, in at least one of the cases, intended 
to call the accused who had in fact been acquitted. 

39  In his reasons for decision Lord Bingham began by stating (3) that to 
be admissible evidence must be relevant and that evidence is relevant if it 
is logically probative or disprobative of some matter which requires proof.  
He said that relevant evidence is evidence which makes the matter which 
requires proof more or less probable.  He further said (4) that evidence of 
what happened on an earlier occasion may make the occurrence of what 
happened on the occasion in question more or less probable.  He said (4): 

"Thus in a civil case such as this the question of admissibility 
turns, and turns only, on whether the evidence which it is sought 
to adduce, assuming it (provisionally) to be true, is in 
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Lord Simon's sense probative.  If so, the evidence is legally 
admissible.  That is the first stage of the inquiry." 

40  His Lordship went on to say (5): 

"The second stage of the inquiry requires the … judge to make 
what will often be a very difficult and sometimes a finely 
balanced judgment:  whether evidence … which ex hypothesi is 
legally admissible, should be admitted.  …  The strength of the 
argument for admitting the evidence will always depend 
primarily on the judge's assessment of the potential significance 
of the evidence, assuming it to be true, in the context of the case 
as a whole." 

41  His Lordship then canvassed some other factors to be taken into 
account, including the weighing of potential probative value against 
potential for causing unfair prejudice, the potential to significantly 
lengthen the trial and the difficulty that witnesses may encounter in giving 
evidence about matters that occurred in the past and which they may have 
been put aside as having been closed. 

42  Lord Phillips addressed in some detail the law of evidence in 
criminal cases in connection with similar fact evidence.  He also reviewed 
a number of authorities concerning similar fact evidence in civil cases.  
He concluded (53) that he would "… simply apply the test of relevance as 
the test of admissibility of similar fact evidence in a civil suit".  In that 
way he distinguished, as being inapplicable in a civil suit, the tests of 
admissibility in criminal proceedings which he said (52) requires "… an 
enhanced relevance or substantial probative value because, if the 
evidence is not cogent, the prejudice that it will cause to the defendant 
may render the proceedings unfair". 

43  There is a distinction which, in my opinion, is significant between 
what the House of Lords said that O'Brien could do and what is proposed 
by the Plaintiff in the matter now before me.  That distinction is that 
O'Brien wanted to call witnesses who would give evidence in person in 
which the improper conduct would be alleged.  Those witnesses, if called, 
would be subjected to cross-examination, their credibility would be 
assessed by the trial Judge and it would be open to the defendant, the 
Chief Constable, to call witnesses in order to contradict the evidence of 
the allegations of improper conduct on the part of the police officers. 

44  In the present case there will be no direct evidence given by any 
witness called on behalf of the Plaintiff of the alleged improper conduct 
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on the part of Brosnan in connection with the two hearings that were 
conducted by Warden Wilson.  The Plaintiff has, subject to my ruling on 
the issue of the admissibility of those decisions of the Warden, closed his 
case.  If the earlier decisions are admitted into evidence to be used for the  
purpose sought then it would be open to Brosnan to give evidence in 
person and to call witnesses in respect of matters that apparently had an 
impact upon Warden Wilson’s general conclusions and comments as to 
his credibility about specific matters , although, if that were to be done, I 
would not undertake any review of Warden Wilson’s decision and I would 
not allow evidence to be presented to me where the sole purpose of the 
evidence was to invite a review by me. The Plaintiff before 
Warden Wilson in both of the earlier cases, insofar as it is apparent from 
the decisions of his Worship, did not give evidence or call any witness to 
give evidence as to whether or not the work that was claimed to have been 
done had been done or whether or not the time claimed for any work done 
had in fact been expended.  All that the Plaintiff asserted was that the rate 
claimed for work on the ground was inappropriate and too high and he 
said that he had seen no signs of any such work. 

45  In O'Brien's case the trial Judge would be able to, and required to, 
determine the credibility of the plaintiff’s witnesses that were called to 
establish the similar facts.  That is not something that I can be called upon 
to do in this case.  To that extent, it can be said that the  earlier decisions 
are not evidence of similar facts but, rather, evidence of conclusions of the 
Warden as to credibility based upon the Warden's assessment of 
Mr Brosnan.   

46  Insofar as the Warden made some adverse findings, and he did so, 
concerning the credibility of Mr Brosnan, those adverse conclusions were 
derived, in part, from the failure of Mr Brosnan to produce receipts to 
verify the sums of money claimed (fuel and food). In connection with the 
bulldozer use,  the Warden rejected the calculations of Brosnan given in 
Brosnan's attempts to explain to the Warden how he  arrived at the amount 
and cost of fuel that he claimed for the use of the bulldozer in a context 
where Brosnan was unable to produce any documents in support of his 
claim and his method of calculating the sum claimed. What the Plaintiff 
before Warden Wilson succeeded in doing was to have the Warden find 
that the rate for labour claimed by Brosnan, based, in essence, upon 
Brosnan's view or opinion of the value of that labour in monetary terms, 
was not to be accepted but that a value, derived from the provisions of the 
Minimum Conditions of Employment Act, should be substituted in lieu of 
the value claimed in terms of an hourly rate. 
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47  In giving consideration to the nature and the effect of both the 
outcomes of the plaints that were heard by Warden Wilson and the 
adverse comments that he made as to the credibility of Mr Brosnan, it is 
important to not overlook the fact that Brosnan had no onus of proof that 
he had to discharge in connection with his expenditure claims and he was, 
as counsel before me has noted, self-represented. 

48  I think that it is important to note, for purposes of the submissions 
now before me, that on each occasion where Warden Wilson said that he 
did not accept that the evidence of Brosnan was credible or that what 
Brosnan said in evidence was, for example, "beyond belief", such 
comments have been made in the context of being part of a sentence or 
having immediately preceded or followed a sentence in which the Warden 
has made express reference to the absence of any supporting material.  
The Warden has also made a number of comments within the 
two decisions related to what may, be described as the "general 
credibility" of Brosnan.   

49  In Flint v Brosnan & Watson he said (50), "Had it not been for the 
honesty of Watson in these proceedings I would not have hesitated in 
recommending to the Hon. Minister that the EL be forfeited."  In Flint v 
Brosnan Warden Wilson said (47), "The manner in which the Defendant 
gave his evidence regarding these matters has caused me to conclude that 
the Defendant has attempted to defeat the expenditure requirements of the 
Mining Act and Regulations."  He had said in Flint v Brosnan & Watson 
(49) that in his opinion the lack of production of supporting documents by 
Brosnan when claimed expenditure was challenged, from which 
his Worship inferred that the expenditure had not been made and that 
there was no such expenditure, "… suggests that an attempt was made to 
circumvent the self-policing expenditure provisions of the Mining Act and 
Regulations …". 

50  Plaintiff's counsel referred me to Cross on Evidence, 
Loose-Leaf Commentary at 21280, where there is a discussion 
concerning the use that may be made of similar fact evidence in civil 
cases and the comment is made that "As with any evidence, the court 
will admit it where it is logically probative of a fact in issue".  Grivas 
v Brooks (1997) 69 SASR 532 at 547 is cited as an authority.  In 
Cross it is also said (21285) that ultimately the question of 
admissibility of similar fact evidence turns or relevance.   
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CONCLUSIONS 

51  In my opinion the conclusions expressed by Warden Wilson as to the 
credibility of Brosnan, if presented as evidence to me in the proceedings 
now before me, would not have and could not have the probative value 
which the Plaintiff asserts.  Except where Warden Wilson made 
comments that I have previously described as being in respect of the 
"general credibility" of Brosnan, the adverse comments as to Brosnan's 
credibility were made in a context of the failure of the defendant Brosnan 
to produce corroborating documentary evidence to support his oral 
evidence concerning claimed expenditure and where Brosnan had no onus 
of proof.  It is also the case that the Warden did not conclude that the 
entirety, or even most, of his evidence in respect of expenditure (which 
included evidence as to what was done and as to the cost or value of what 
was done) was false.  He accepted, albeit with some reluctance in some 
instances, in respect of several significant matters that the evidence of 
Brosnan was true.  The overall effect of the conclusions of the Warden as 
it emerges from both decisions is that, in connection with specific parts of 
the subject Form 5's, the Warden never said unequivocally that there had 
been falsification, although he did make some adverse comments as to the 
general credibility of Brosnan.  In all of the circumstances the findings of 
Warden Wilson concerning the credibility of Brosnan and the contents of 
the Form 5's in question before the Warden could not be said to be 
logically probative of the falsity of the claimed expenditure during the 
year the subject of the plaints as is alleged in the particulars of the plaint 
as filed by the plaintiff.  The inferences that the Plaintiff says should be 
drawn against the defendant could not be properly drawn. Because of that, 
they cannot be said to be relevant to the issues that are to be dealt with by 
me or the Minister. 

I refuse to allow the decisions of Warden Wilson into evidence for the 
purpose sought by the Plaintiff. 


