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CALDER M 

REPORT AND RECOMMENDATION OF WARDEN TO MINISTER 
UPON APPLICATIONS FOR EXEMPTION 323 TO 326/045, 331 TO 

334/045; EXPLORATION LICENCES 59/974 TO 977, 70/2233 TO 2236 

 

THE PROCEEDINGS 

The Exemption Applications 

1  Wildbeach Corporation Pty Ltd ("Wildbeach") lodged 
eight applications for exemption ("the exemption applications") in respect 
of exploration licences 59/974 - 977 and 70/2233 - 2236 ("the 
tenements").  All of the exemptions are in respect of the expenditure year 
for the subject tenement ending in April 2005.  The sole reason for which 
exemption is sought in each case is that, pursuant to subs 102(3) of the 
Mining Act 1978 (WA) ("the Act"), there is a reason that is not set out in 
subs 102(2) of the Act but which is sufficient to justify the Minister 
granting the certificate of exemption.  In every case the reasons for which 
it is said a certificate of exemption is justified are set out in the statutory 
declarations of Yoganathan Soobiah Naidoo ("Naidoo") and Kevin Colin 
Staffa ("Staffa"), both made on 3 June 2005.  Each of those statutory 
declarations is used, unaltered, for every exemption application. 

2  In his statutory declaration Staffa says that he is a director of 
Wildbeach.  He says that the holders of Wildbeach's 1000 issued shares 
are: as to 500 shares, Kanaya Holdings Pty Ltd ("Kanaya") of which the 
sole director and shareholder is Colin Ross Atkins(“Atkins”); as to 
400 shares, Beaubourg Pty Ltd ("Beaubourg") of which Naidoo is the 
director; as to 100 shares, between them, Cashcode Pty Ltd ("Cashcode"), 
Shorewave Pty Ltd ("Shorewave"), Kevin Colin Staffa - together called 
“the Staffa Entities".  He says that Patricia Dawn Gray ("Gray"), a former 
sole director and former sole shareholder of Wildbeach resigned as a 
director of Wildbeach and transferred all of her shares to the present 
shareholders of Wildbeach.   

3  It is said that Gray had represented to Beaubourg and the Staffa 
Entities that Wildbeach was indebted to her in the sum of $220,000 and 
that if Wildbeach repaid that amount, she would resign as a director of 
Wildbeach and transfer her shares to the abovementioned shareholders.  
Staffa says that Wildbeach borrowed $220,000 from Beaubourg and that 
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Gray was paid out on 23 October 2002.  It is said that an auditing of the 
accounts of Wildbeach has concluded that Wildbeach's indebtedness to 
Gray was not $220,000 and that she had been overpaid $107,000.89.  
Wildbeach has instructed Staffa Lawyers to commence legal action 
against Gray to recover that amount. 

4  It is said that there are currently disputes between Beaubourg and the 
Staffa Entities on the one hand and Gray/Kanaya/Atkins on the other in 
relation to various matters and that Gray has commenced proceedings in 
the Supreme Court of Western Australia against Beaubourg and each of 
the Staffa Entities and Kanaya seeking a declaration that the defendants in 
those proceedings hold their shares in Wildbeach as constructive trustees 
for her.  It is further said that since approximately August 2004 no steps 
have been taken by Gray to progress the Supreme Court action. 

5  Staffa says that before Gray commenced the Supreme Court action 
Beaubourg had been financially supporting Wildbeach and had provided 
the $220,000 that was paid to Gray, had paid creditors of Wildbeach 
approximately $69,000, deposited $182,000 into the trust account of 
Staffa Lawyers for the benefit of Wildbeach, had deposited other amounts 
totalling $71,969 into Wildbeach's bank account, had paid directly to 
other creditors of Wildbeach $58,410, had paid rents and rates for 
Wildbeach's exploration licences and otherwise enabled Wildbeach to 
comply with its expenditure conditions for the licences since becoming a 
shareholder of Wildbeach and had secured funding to enable Wildbeach 
to proceed with developing the exploration licences into working gypsum 
leases.  It is said that because of the Supreme Court action, Beaubourg has 
not been prepared to procure further funding from prospective lenders or 
to advance any more of its own moneys to fund Wildbeach. 

6  It is said that there is disagreement as to the internal management of 
Wildbeach between Naidoo and Staffa on the one hand and Atkins 
(Kanaya) on the other, there is a resultant deadlock between the 
company's shareholders and that the Staffa Entities commenced 
winding-up proceedings against Wildbeach because of the deadlock but 
those proceedings are currently stayed.  It is also said that Gray obtained 
an interim injunction in the Supreme Court in May 2004.  It is said that 
Atkins is Gray's brother and has allied himself with Gray despite being a 
director of Wildbeach. 

7  The statutory declaration of Naidoo, in each case, is identical to that 
of Staffa - even to the point of (par 5) stating that Naidoo is the principal 
of Staffa Lawyers. 



[2007] WAMW 9 
CALDER M 

2007WAMW9.doc   (<CES>) Page 5 

8  In response to a request from the Objector/Plaintiff that Wildbeach 
state the reasons it intends to rely on to satisfy the opinion of the Minister 
as being sufficient to justify the exemption sought further particulars were 
provided.  In its particulars Wildbeach says that it has not traded and does 
not generate income and has been solely dependent upon financial support 
from shareholders other than Kanaya.  It then recites some of the contents 
of the statutory declarations of Naidoo and Staffa and then sets out in 
some detail funding and financial support and credit provided to 
Wildbeach by its shareholders other than Kanaya.   

9  It is said that as a result of such funding Wildbeach was able to and 
did comply with reporting and other requirements, that third parties had 
offered to fund, at no expense to Wildbeach or its shareholders, a full 
feasibility study for Wildbeach's gypsum project and that other steps had 
been taken to advance that project, to negotiate native title issues and to 
obtain funds for the purchase of H B Brady Co Pty Ltd, including Brady's 
gypsum mining lease at Lake Brown and its office/factory premises at 
Bayswater.  It is said that as a result of disagreement related to perceived 
accounting discrepancies in the accounts of Wildbeach as prepared by 
Gray the funding that had been procured to purchase the Brady assets was 
withdrawn and Wildbeach was unable to procure alternative funding.  
Details of the Supreme Court proceedings are then specified.   

10  It is said that in about 2005 Wildbeach commenced proceedings in 
the District Court against Gray seeking return of approximately $113,000 
from her.  It is said that the effect of the Supreme Court action has been to 
cause Beaubourg to limit its funding to Wildbeach and that, in connection 
with that Supreme Court action, Atkins has aligned himself with Gray 
against his fellow Wildbeach directors and is actively supporting her 
claims in the Supreme Court for the return of the Wildbeach shares that 
she transferred to the present shareholders in Wildbeach.  It is said that 
Atkins has obstructed the proper functioning of the Board of Wildbeach 
and has obstructed the procuring of external funding required to enable a 
feasibility study to be undertaken in relation to its project. 

11  The particulars state that the shareholders in Wildbeach, other than 
Kanaya, want to bring Wildbeach's tenements into production and have 
continued to provide funding, financial support and credit to meet the cost 
of expenditure and other obligations.  In that regard it is said that a firm 
has been briefed to complete a project overview, that Beaubourg has met 
the cost of a third party undertaking preliminary work to canvass investors 
to further fund Wildbeach's gypsum project, that Beaubourg has funded 
tenement work undertaken by Hetherington Mining Title Services to the 
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extent to date of $23,000 and continues to do so, that Beaubourg has 
funded and continues to fund Wildbeach's defence to the Supreme Court 
actions and is funding the present exemption applications to the extent of 
approximately $35,000.  It is also said that Beaubourg is funding 
Wildbeach's District Court action against Gray. 

12  The particulars state that the shareholders of Wildbeach other than 
Kanaya, are themselves unable to safely or commercially at present fund 
further work on the tenement because of the risk created by the Supreme 
Court action.  It is said that Beaubourg and Staffa have carried out 
extensive work over almost four years, that they are still committed to 
doing so and that they have the intention, ability and capacity to develop 
the project but must resolve Gray's claims on the shares on Wildbeach.  It 
is said that the Wildbeach gypsum project is unique and has enormous 
potential to benefit the State of Western Australia and that Wildbeach has 
been already approached by a major industrial consumer of gypsum 
seeking a supply of gypsum.  Beaubourg and Staffa are said to be the only 
creditors of Beaubourg other than Gray who claims to be a creditor to the 
extent of about $7000 but her claim is rejected. 

13  Identical particulars are provided in respect of every exemption 
application. 

14  The Objector/Plaintiff, denies that there are valid, appropriate or 
sufficient reasons for the grant of an exemption pursuant to subs 102(3) or 
otherwise and says that in all the circumstances, including the nature and 
extent of prior granted exemptions and the small amount expended on the 
tenement for the current and prior expenditure years it is unreasonable for 
further exemption to be granted. 

The Plaints 

15  The plaints for forfeiture of E59/974 to 977 allege an expenditure 
non-compliance in an amount identical to that amount in respect of which 
a certificate of exemption is sought.  In respect of E70/2233 to 2236, the 
plaints allege an expenditure non-compliance in an amount which exceeds 
the amount for which a certificate of exemption is sought.  In its amended 
notices of defence to each of the plaints the Applicant/Defendant denies 
that it has failed to meet its expenditure requirements and says that if there 
is such a failure, a forfeiture recommendation will be opposed on the basis 
that any breach of the expenditure condition is not, in all the 
circumstances, of sufficient gravity to warrant forfeiture.   
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16  All of the plaints were lodged approximately five to six weeks prior 
to the end of the subject expenditure year. 

THE EVIDENCE 

The Hearing 

For Wildbeach 

17  A written statement of evidence of Naidoo was tendered with the 
consent of the Objector/Plaintiff.  Naidoo said in evidence that he had 
carefully read the statement and that everything in it is true.  The 
statement was made in April 2006.  In broad terms, the evidence 
contained in the statement is consistent with the material set out in the 
statutory declarations that accompanied the exemption applications and 
with the answers to particulars of the exemption applications that have 
been lodged.  There are some variations.  For example, it is explained in 
the statement of the witness that the Lake Moore gypsum project is 
comprised by all of the tenements the subject of these proceedings.  It is 
also said that Wildbeach is not the registered proprietor of any other 
mining tenements, although it is the applicant for the grant of some other 
tenements.   

18  It is also indicated that in July 2003 Beaubourg provided funding to 
Wildbeach, in addition to the previously particularised payments made by 
Beaubourg direct to Wildbeach's creditors totalling $69,176, of an amount 
of $7746 to Hatfield Developments, making a total of $76,922.  As well, 
more precise details are given of negotiations undertaken by or on behalf 
of Wildbeach in connection with attempts to procure funds from third 
parties for feasibility studies and of the obtaining of expert advice in 
relation to the project.  It is also said that Staffa and Atkins, on behalf of 
Wildbeach, met with government and other bodies, namely, Department 
of Industry and Resources, Kwinana Port Authority, Midland 
Redevelopment Authority and Cooperative Bulk Handling Ltd in 
connection with issues concerning transport and storage of gypsum. 

19  Further detail is provided of the negotiations that were undertaken to 
purchase the assets of H B Brady Co Pty Ltd, of the payment and 
subsequent loss of a non-refundable deposit of $25,000 and of the 
payment and return of a refundable deposit of $270,000.  In each case 
those amounts were provided by Beaubourg.  Further details are given of 
the obtaining of approximately $3.7 million to completely fund the 
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purchase of the Brady assets.  Naidoo sets out more fully the role that 
Atkins played as a director of Wildbeach up until 2004, of the relationship 
between himself and Staffa and Atkins and of concerns that arose in his 
mind about a number of things in which Atkins was directly involved, 
including the funding of feasibility studies, the purchase of the Brady 
assets and certain identified risks in connection therewith.  He has also 
given evidence about difficulties experienced in connection with 
communications between Atkins and the other directors concerning, in 
particular, the disclosure by Atkins of previously undisclosed alleged 
debts of Wildbeach, the impact of that on potential investors with whom 
negotiations had begun and the alleged discovery, upon an investigation 
of the books of Wildbeach which had not been delivered until six months 
after the transfer of shares from Gray, that the amount of debt owing by 
Wildbeach to Gray had been closer to $110,000 than to the $220,000 that 
Gray had claimed from, and been paid by, Wildbeach. 

20  Naidoo says that he also became concerned that much of the advice 
and information that had been provided to Wildbeach by Atkins and 
which had been accepted as correct by Atkins was, it was discovered, 
based upon several unverified assumptions and that Atkins had not 
provided any explanation of or support for such assumptions.  Naidoo 
says that towards the end of 2003 he had begun to lose confidence in 
Atkins after having previously deferred to his stated expertise, and that 
since then Atkins has not supported a single resolution made by the other 
two directors of Wildbeach, namely, Staffa and himself.  Naidoo then 
recites some more particulars concerning the Supreme Court action of 
Gray and the District Court action of Wildbeach that have previously been 
mentioned, including the granting in April 2004 by Roberts-Smith J of an 
interim injunction restraining disposition of the shares in Wildbeach by 
the present holders and a stay of the action commenced by Staffa Entities 
to wind up Wildbeach in order to resolve the deadlock between the 
directors of Wildbeach. 

21  It is said that there has been a significant delay by Gray in the 
carriage of the Supreme Court action. 

22  Naidoo says that the effect of the injunction is to prevent Wildbeach 
from procuring funding and that mining projects cannot be funded by 
bank loans secured by mortgage until tenure is more fixed than an 
exploration licence and a more defined resource can be presented.  He 
said that equity financing cannot be arranged and that his shares in 
Wildbeach cannot be pledged because of the terms of the inunction. 
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23  In relation to the behaviour of Atkins, it is said that he has not had 
any constructive input into board meetings since late 2003, that he has 
voted against all resolutions made since then and that he has not provided 
any positive input into a resolution of Wildbeach's present predicament, 
including, in particular, the plaints for forfeiture.  It is said that Atkins has 
advised that he did not wish to allow Wildbeach to incur legal costs in 
defending the plaints without any request being made of him.  It is also 
said that without reference to his co-directors in Wildbeach Atkins 
arranged for Form 5's to be lodged for the expenditure year ending 2004 
but, despite requests, has not provided to Wildbeach any explanation or 
elaboration of the amounts set out in the Form 5's.  It is said that he has 
used letterheads of Wildbeach without reference to or authority of the 
Board and that on such letterheads his home address is shown as the 
address of the Company which is not correct.   

24  It is said that Atkins also organised a re-direction of the mail of the 
Company from its registered office to his home address in early 2004, 
thus causing disruption to the proper functioning of Wildbeach as Atkins 
did not pay bills re-directed to his address, nor inform the other directors 
of such bills.  It is said that Wildbeach ultimately received a number of 
final demands and summonses from shires without previously having 
been aware of the accounts in question. 

25  Naidoo says that Beaubourg and the Staffa Entities have taken what 
action they can to maintain the tenements and to progress their coming 
into production.  In doing so, it is said, they have allowed Wildbeach to 
commission reports, to engage Hatfield Developments to undertake 
preliminary work to canvass investors, to engage the services of 
Hetherington Mining Title Services in connection with preparation of 
Form 5's, to deal with the present applications for exemption and plaints 
for forfeiture and to deal with the actions in the Supreme Court and the 
District Court. 

26  It is said that Beaubourg has put in extensive work and funding over 
a period of almost four years to advance the Wildbeach project and is still 
committed to doing so.  Naidoo says that in his view until Gray's civil 
action in the Supreme Court is resolved Wildbeach cannot progress the 
project as it is unable to fund the further work required.  He says that the 
project is unique and has enormous potential and that Wildbeach has 
already been approached by a major industrial consumer of gypsum 
seeking supply of gypsum.  The statement concludes with a summary of 
the debts of Wildbeach, namely, in excess of $600,000 to Beaubourg and 
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$275,000 to Staffa, those two, it is said, being the only creditors of 
Wildbeach. 

27  In his evidence Naidoo said that since April 2006 when he prepared 
his statement Beaubourg has paid an additional $26,000 for tenement 
rentals and $8000 for management to Hetheringtons.  He also said that 
legal costs of pursuing the applications for exemption and defending the 
plaints have increased to $55,000.  He said that a firm of solicitors has 
been engaged by Wildbeach in respect of two matters, namely, the District 
Court action for recovery of moneys from Gray and possible action 
against Atkins for breach of fiduciary duty as a director of Wildbeach. 

28  During cross-examination Naidoo was shown a copy of a Deed of 
Loan Agreement between Wildbeach, Beaubourg and Gray which had 
been signed by Gray on behalf of Wildbeach, by himself on behalf of 
Beaubourg and by Gray in her personal capacity.  The Deed recites that in 
April 2002 Wildbeach had sought to borrow $9 million from Beaubourg 
and Beaubourg had agreed to lend that amount to Wildbeach.  It is also 
said in the recital that the eight tenements the subject of these proceedings 
"… may have no commercial value".  Clause 5 of the Deed of Loan says 
that Wildbeach is not required to repay the loan or any interest to 
Beaubourg until Wildbeach has effected its plans to float as a public 
company and raise public funds therefrom. 

29  It is stated that the loan funds were to be used only for purposes 
which included the development of the gypsum deposits on the eight 
subject tenements and the purchase of the assets of the Brady Group of 
Companies.  He said that, ultimately, the amount of $9 million was not 
loaned to Wildbeach by Beaubourg.  The loan agreement is dated 13 June 
2002.  Also on 13 June 2002, a memorandum of understanding was 
signed by, inter alia, Wildbeach, Gray, Kanaya, Atkins, Beaubourg, 
Naidoo, Shorewave, Cashcode and Staffa.   

30  Naidoo said that Staffa had been responsible for Naidoo becoming 
involved in Wildbeach and that Atkins, who was a client of Staffa, was an 
experienced miner.  Naidoo said that before entering into the Deed of 
Loan Agreement and the memorandum of understanding he had the 
opportunity to, but had decided not to, inquire into the financial position 
of Wildbeach.  That is mentioned in cl 26(b) of the memorandum of 
understanding. 

31  Naidoo said that the $600,000 that is owed by Wildbeach to 
Beaubourg was not any part of any loan of $9 million referred to in the 
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Deed of Loan.  He said that he personally and Beaubourg had sought 
investor funding of $3.7 million locally and overseas and that $3.5 million 
had been raised by him was paid to him and banked by him in an account 
of which he was a signatory.  He said that he did not give the $3.5 million 
to Beaubourg because it was a condition of his receipt of those funds that 
the proposed investors in Wildbeach be satisfied about the gypsum project 
- including the Brady assets - and about Wildbeach.  He said that it was 
also a condition required by those investors that an environmental report 
be obtained in respect of the Brady assets.  He said that the investors had 
more concerns than their satisfaction as to the project and as to the 
environmental aspects of the Brady assets.  He said that because the 
investors were not satisfied as to the situation with Wildbeach, the loan 
funds that he had obtained were not advanced to Wildbeach and were not 
used for any purposes of Wildbeach.  He said that although he was 
holding the funds that he received, he was subject to the instructions of 
the investors. 

32  Naidoo said that he believed that it had been resolved by Wildbeach 
that Beaubourg be discharged from its obligations under the loan 
agreement, which had never been enforced or sought to be enforced by 
Wildbeach.  He said that the raising by him of the $3.5 million had been 
seen by Wildbeach as sufficient to discharge Beaubourg from its 
obligation under the loan agreement to advance $9 million to Wildbeach.  
He said that Atkins, as a director of Wildbeach, had voted against that 
resolution. 

33  Naidoo said that the June 2000 report of Parsons Brinckerhoff 
concerning the Lake Moore gypsum resource project was obtained in 
order to get a more updated report of the position of the Company for the 
purpose of raising funds from investors.  He said that after the fundraising 
contemplated by the Deed of Loan had failed it was agreed to obtain the 
Parsons Brinckerhoff report because the absence of any feasibility study 
in respect of the tenements had always been an issue with potential 
investors.  That is expressly mentioned in the Parsons Brinckerhoff report 
at page 1, as is it mentioned that Wildbeach was seeking loan funds of not 
less than $9 million. 

34  Naidoo said that he had not withdrawn his support for the 
winding-up action in the Supreme Court.  In respect of the District Court 
action seeking recovery of moneys allegedly overpaid from Gray, he said 
that that proceeding has had an effect on the ability of Wildbeach to carry 
out exploration in that if it had that money, that money could have been 
spent on the tenements. 
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35  Concerning his evidence as to the behaviour of Atkins, Naidoo said 
that it had been Atkins who, of his own volition, had obtained from the 
Department of Industry and Resources an extension in respect of the 
compulsory 50 per cent drop off of Wildbeach's licences.  He agreed that 
that had resulted in a benefit to Wildbeach.  He conceded that although 
Atkins had voted against all resolutions proposed at directors' meetings of 
Wildbeach since late 2003, those resolutions included one that Atkins be 
removed as a director and another that Beaubourg be relieved of its 
obligations under the loan agreement.  Concerning the complaint made in 
his evidence that Atkins had refused to provide any security for funds 
advanced by Beaubourg to Wildbeach, he agreed that Staffa had not 
provided any similar surety.  However, he said that Staffa had said that he 
would do so. 

36  Naidoo agreed that if Gray failed to succeed in her action to have all 
of the shares in Wildbeach transferred to her, then the directors of 
Wildbeach would remain the same as they are now, that the winding-up 
application would remain live and that the dispute with Atkins would 
remain.  He also agreed that, in connection with the Supreme Court action 
of Gray, Staffa had argued that Wildbeach is insolvent. 

37  During re-examination Naidoo said that the Deed of Loan 
Agreement and the memorandum of understanding did not properly 
reflect the agreements and the relationships between the parties and that 
they had not done so at the time of signing.  He said that the terms of the 
Deed are in dispute in Gray's Supreme Court action.  He said that they 
were signed on the basis that Beaubourg would continue to use its efforts 
to secure funding and that all of the other directors were also trying to 
secure funding for Wildbeach.  He said that there had been a lot of 
correspondence between lawyers and himself and that it was his intention 
to seek rectification of the Deed of Loan to reflect the true situation.  In 
that regard he said that his position was that the obligation under the 
agreement to provide a loan of $9 million had been replaced by a variation 
whereby that obligation was to be satisfied by the obtaining of 
$3.7 million.  He agreed that at present the solvency of Wildbeach was 
dependent solely upon external funding by Beaubourg.   

38  Staffa also gave evidence.  He said that a statement made by him in 
April 2006 in support of the exemption applications was true and correct.  
His statement adds little to the evidence of Naidoo.  It essentially repeats, 
although in less detail, what Naidoo said.  He says that the Staffa Entities 
are themselves unable to safely or commercially, at present, fund further 
work on the tenements as any such funding is at risk in the light of Gray's 
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Supreme Court action.  He says that because of the same risk, he, as a 
director of Wildbeach, is unable to procure further funding to undertake 
further work on the tenement.  Staffa refers to the extensive work over a 
period of almost four years that has been undertaken by himself 
personally or through the Staffa Entities in respect of the tenements.  He 
said that at the time of hearing before me he was a creditor of Wildbeach 
to the extent of $285,000 for which accounts had been rendered and in 
respect of which he said he was entitled to make an immediate demand for 
payment. 

39  In respect of the Deed of Loan, Staffa said that he had prepared it 
and that it does not accurately and fully reflect the agreement that was 
made between the parties.  He said that by the time the Deed was executed 
in mid-June 2002 the parties knew that the loan funds of $9 million were 
not obtainable.  He said that all the parties, despite that knowledge, 
wanted to proceed with the execution of the Deed.  He said that on 19 July 
2002 Naidoo had told the parties that the South African Reserve Bank had 
blocked the transfer of the $9 million from investors in South Africa.  In 
cross-examination he said that apart from the inability of Beaubourg to 
lend the $9 million to Wildbeach the other terms of the Deed of Loan 
Agreement were correct at the time it was signed. 

40  Staffa said that in late 2003 or early 2004 he had secured funding of 
$7 million from Capital West Finances but that was subject to an 
environmental report relating to contamination of the Brady site.  He said 
that Atkins had prevented that matter from going any further.  He also 
said that Atkins had refused to agree to an offer made by Rolf de Braun, a 
solicitor from Germany, in early 2003 to the effect that those who Braun 
represented were prepared to finance the commercial mining and 
processing of gypsum from the Lake Moore gypsum project provided a 
full feasibility study was undertaken and in respect of which feasibility 
study Braun had said that those whom he represented would pay for the 
study on the basis that if it were favourable, they would have an agreed 
interest in the project and if it were not favourable, they would have no 
further obligation in relation to the project or to Wildbeach. 

41  Staffa said that he did not know if the $3.7 million had been raised 
by Naidoo as equity capital or not.  He said that Capital West Finances 
had not wanted equity capital; they had wanted a mortgage by way of a 
security for any funds advanced.  Staffa agreed that in early 2004 he had 
issued a statutory demand against Wildbeach for about $230,000 for legal 
fees.  He agreed that the effect of the issuing of the statutory demand, 
which was supported by affidavit, was that upon non-payment of the 
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amount demanded, the demand not being set aside, there was a deemed 
insolvency for purposes of any subsequent application for a winding up of 
Wildbeach.  He said that no application was made based upon the 
statutory demand.  He agreed that in neither his statement of evidence nor 
his statutory declaration in support of the exemption application was the 
statutory demand mentioned. 

42  He said that an application had been made by Kanaya to set aside or 
stay the statutory demand and that that had effectively stopped him from 
taking further steps in connection with that matter.  He said that Cashcode 
and Shorewave had applied under s 461(1) of the Corporations Act for 
Wildbeach to be wound up upon equitable grounds.  He agreed that the 
application to wind up was the subject of an injunctive order made by 
Commissioner Odes in the proceedings of Gray in the Supreme Court 
claiming the return of her shares in Wildbeach to her.   

43  Staffa claimed during his evidence that he had not been aware of that 
injunctive order until reading the decision while giving evidence before 
me.  He said that during the hearing of the injunctive proceedings before 
Commissioner Odes he had opposed the continuation of the interim 
injunction that prevented any further steps being taken in the winding-up 
proceedings.  He said that that was "…probably partly on the basis that I 
wanted to continue with the winding-up application".  His attention was 
drawn to the decision of Commissioner Odes (84) where the 
Commissioner said: 

"It is contended by the first to third defendants (ie, Staffa, 
Cashcode, Shorewave) that the Company is insolvent and that 
the injunction should be discharged in order to permit it to be 
wound up.  The winding-up proceedings presently on foot at the 
instance of the Staffa entities are based on the provisions of 
s 461(1)(k) of the Corporations Act …  Insolvency was not the 
basis of the winding-up proceedings." 

44  In evidence Staffa agreed that what the Commissioner had said there 
was correct and that the purpose of the winding-up proceedings was to 
break the deadlock.  The "deadlock" had previously been referred to by 
Commissioner Odes (83).  I note that, in that regard, the Commissioner 
said: 

"The so-called 'deadlock' … is a disagreement which Atkins has 
with the remaining two directors … on certain issues raised and 
considered by the Board.  However, it is common ground that 



[2007] WAMW 9 
CALDER M 

2007WAMW9.doc   (<CES>) Page 15 

under the constitution of the Company, each director has a vote 
with no casting vote being available.  The fact that there is a 
disagreement with Atkins does not render the Board 
dysfunctional.  The two directors can simply outvote Atkins.  
There is therefore no 'deadlock'.  The fact - as stated by the first 
defendant (ie, Staffa) from the Bar table - that the remaining 
two directors feel compelled to accede to Atkins' view is in my 
view irrelevant." 

45  Staffa said that, as at the date of the hearing before me, it was still his 
position that he wanted to proceed with the winding-up application and 
that it would break a deadlock. 

46  Concerning Gray's action in the Supreme Court, Staffa said that 
one reason that Gray claims that she is entitled to recover her shares in 
Wildbeach is that Beaubourg did not, as it was obliged, under the loan 
agreement provide the $9 million.  In that regard he said that there had 
never been any application made by Wildbeach to the Supreme Court for 
rectification of the Deed of Loan.  Concerning the progress of Gray's 
action, Staffa said that no party had provided discovery and that he did not 
know if particulars had been provided.  He was shown a list of documents 
that had been filed in Gray's civil action in the Supreme Court.  The list 
included requests for particulars of defence of the first, second and third 
defendants.  He said that those requests had not been pursued, although 
the date of filing of those requests is shown in the list as 25 November 
2004.  Staffa said that no application had been made by himself or 
Shorewave or Cashcode to have Gray's action struck out because of the 
delay. 

SUBMISSIONS 

Objector/Plaintiff 

47  Counsel produced a schedule related to exemptions that have been 
obtained in respect of all of the subject tenements between 2003 and 2005.  
For E70/2236 exemptions were only sought and granted for the 
expenditure years ending during 2004 and 2005 respectively.  All of the 
other tenements are the subject of exemption applications for the 
expenditure years ending in 2003, 2004 and 2005.  The exemptions sought 
for the expenditure years ending in 2005 are, of course, the subject of the 
proceedings now before me. 
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48  The schedule shows that for each of the preceding years of 2003 and 
2004, in every case, with two exceptions, the grounds claimed for 
exemption have been those set out in pars 102(2)(b), (c) and (f) together 
with subs 102(3) of the Act.  The two exceptions are E70/2233 and 
E70/2234 in respect of which for the 2003 expenditure year par 102(2)(f) 
was not a reason for which exemption was sought.  In the proceedings 
now before me only subs 102(3) is relied upon in respect of all of the 
subject tenements.  Counsel also produced a schedule of expenditure 
claimed in the Form 5's for each tenement for the expenditure years 
ending in 2002 to 205 inclusive.  In addition to showing the items and 
amounts of expenditure claimed in those Form 5's counsel has included in 
the schedule a total of the minimum expenditure required for those 
four expenditure years for each of the tenements and, in addition, has 
shown both the amount of the total of claimed expenditure over those 
same years and the percentage that that amount represents of the 
minimum required expenditure.  For the four years of $237,125 
45.7 per cent, being $108,409, was claimed in the Form 5's. 

49  For E59/975 of the $237,125 required minimum expenditure only 
$108,705, being 45.8 per cent of the minimum required expenditure, was 
claimed.  For E59/976 the percentage claimed is 54.7 per cent, for 
E59/977 the percentage of claimed expenditure is 45.8 per cent, for 
E70/2233 it is 43.9 per cent, for E70/2234 it is 43.9 per cent, for E70/2235 
it is 45.5 per cent and for E70/2236 it is 70.2 per cent.  At the end of the 
schedule it is recorded that of the $1.7177 million minimum required 
expenditure for the eight tenements during those four years only $814,805 
expenditure was claimed, representing 47.4 per cent of the minimum 
required expenditure amount. 

50  Counsel for the Objector/Plaintiff referred me to the decision of the 
Full Court of the Supreme Court of Western Australia in 
Re Warden Heaney; Ex parte Tunza Holdings Pty Ltd v Haoma Mining 
NL (1997) 18 WAR 420 where Malcolm CJ said (426D): 

"To the extent that Haoma remained under any restraint in 
relation to the possession and exploitation of the prospecting 
licences for its own advantage those restraints were voluntarily 
self-imposed by Haoma's agreement to the terms and conditions 
of the joint-venture agreement." 

51  Counsel submits that the Court has, in effect, thereby held that a 
restraint voluntarily imposed is not sufficient reason for purposes of either 
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subs 102(2) in respect of any of the reasons for exemption specified in 
that subsection or, by way of analogy, for purposes of subs 102(3). 

52  Concerning the evidence of Naidoo and Staffa, the Objector/Plaintiff 
submits that a number of matters emerged during the cross-examination of 
each of those witnesses which would lead to a conclusion that each of 
them was evasive, not forthright and that in their statements that were 
tendered in evidence both had failed to mention matters of significance, 
including, in particular, details of the Deed of Loan Agreement, the 
memorandum of understanding and matters relevant to the nature of the 
Supreme Court proceedings by Gray wherein she is seeking the return of 
all of the shares in Wildbeach.  It is also said that a strong theme in the 
evidence of both of those witnesses was their concern to try and 
demonstrate that it was the conduct of Atkins, as a director of Wildbeach, 
that was the primary or at least a significant cause for the predicament in 
which Wildbeach now finds itself concerning the potential loss of the 
tenements, the Supreme Court action by Gray, the winding-up 
proceedings that were commenced by Staffa in the Supreme Court and the 
failure of Wildbeach to succeed in its attempts to raise capital. 

53  In regard to those matters counsel for the Objector/Plaintiff makes 
particular reference to the comments made by Commissioner Odes in 
Gray v Staffa [2004] WASC 131 in delivering his decision upon the 
interim injunction that he ordered.  Reference is made to what the 
Commissioner said about the so-called "deadlock" (83-84) (supra at 
50)and to his Honour's conclusion that, as a matter of law and fact, the 
disagreement between Atkins on the one hand and Staffa and Naidoo on 
the other did not render the Board of Wildbeach dysfunctional.  It is also 
noted that Naidoo agreed in cross-examination that, in respect of Gray's 
Supreme Court action, Atkins' position was that, pursuant to the Deed of 
Loan Agreement, Beaubourg was and is obliged to lend $9 million to 
Wildbeach and has not done so. 

54  It is submitted that the position taken by Atkins in that regard is quite 
consistent with what the Deed of Loan document says.  That position, it is 
said, is also reflected in the memorandum of understanding.  It is said that 
the failure by Naidoo and Staffa, in their statutory declarations in support 
of the exemption applications, in the further and better particulars that 
were lodged in support of the exemption applications and in their 
statements of evidence that were tendered before me, to refer to such 
fundamental aspects of the relationship between Gray and Wildbeach that 
are so relevant to the exemption applications and to the Supreme Court 
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proceedings calls into question the veracity of both of those witnesses in 
the present proceedings. 

55  It is submitted that the purpose of the Parsons Brinckerhoff report 
that was commissioned in June 2003, being an updating of the earlier 
Morgan report, was for the purposes of attracting investors, particularly 
equity investors, to Wildbeach. 

56  Counsel makes reference to the statutory demand that was issued 
pursuant to the Corporations Act against Wildbeach by Staffa for legal 
fees of around $230,000.  It is said that Staffa, together with Shorewave 
and Cashcode, being companies controlled by him, commenced 
winding-up proceedings against Wildbeach in February 2004.  The 
winding-up proceedings were based upon the provisions of s 461(1)(k) of 
the Corporations Act seeking to have the Court wind up the Company on 
the ground that it is just and equitable to do so.  Commissioner Odes, it is 
noted by counsel, said (84) that in Gray's proceedings in the Supreme 
Court Staffa as the first defendant together with Cashcode and Shorewave 
as the second and third defendants contend that Wildbeach is insolvent 
and that the injunction that had been obtained should be discharged in 
order to permit it to be wound up.  It is in that context that the 
Commissioner noted (84) that the winding-up proceedings then presently 
on foot were based upon the just and equitable ground and not on the 
basis of insolvency. 

57  The Objector/Plaintiff, in the context of Naidoo and Staffa adopting 
the position that Atkins supports Gray's claim in the Supreme Court, 
observes that Commissioner Odes dealt with the affidavit of Atkins that 
had been filed in respect of the interlocutory injunction proceedings that 
were before the Commissioner (48-49) and the Commissioner comments 
that Atkins has sworn in his affidavit as to certain facts connected with 
meetings and discussions involving Atkins, Naidoo, Staffa and Gray in 
connection with the Deed of Loan Agreement.  Counsel submits that the 
proper approach to be taken to that is not that Atkins is for any particular 
reason or motive supporting Gray but, rather, that it should simply be 
taken that Atkins set out in his affidavit his recollection of what occurred 
at that meeting and that in so doing he was obliged to tell the truth. 

58  In connection with evidence from Naidoo and Staffa to the effect that 
in connection with the management of Wildbeach Atkins had been 
obstructive and not contributed positively, counsel said that, apart from 
the broad statement, Staffa had given no evidence to support that 
proposition and that the evidence of Naidoo was either contrary to it or 
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did not support the conclusion.  It is said that the only evidence about 
resolutions of the Board where Atkins had not participated in voting or 
had voted against them were resolutions concerning the release of 
Beaubourg from its obligations under the Deed of Loan, the proposed 
resolution to instruct solicitors to investigate, on behalf of Wildbeach, 
Atkins' alleged breaches of fiduciary duty.  It is also said that although the 
tenor of the evidence of Naidoo and Staffa was that Atkins had been 
obstructive in relation to the negotiations surrounding the Brady assets, 
the reality was that no deal was concluded in respect of that matter 
because of environmental aspects that could not be resolved to the 
satisfaction of potential investors. 

59  It is further submitted, in connection with the progression of Gray's 
action in the Supreme Court, or the lack thereof, that no attempt has been 
made by or on behalf of Wildbeach to bring the matter to trial or to 
otherwise resolve it as expeditiously as is possible. 

60  Counsel submitted that it is apparent from the evidence given on 
behalf of the tenement holder that there are no current plans concerning 
the tenements and that all that has been advanced in that regard are what 
counsel termed "motherhood statements" by both Staffa and Naidoo to the 
effect that Wildbeach remains committed to advance the tenements and to 
carry out the gypsum project.  It is said that that is patently incorrect.  It is 
submitted that none of the proceedings in either the District Court or the 
Supreme Court prevent, or prevented at any time, continued expenditure 
on the tenements. 

Submissions on Behalf of the Applicant/Defendant 

61  Counsel acknowledges that the dispute between the parties 
concerning the management and control of Wildbeach is one that affects 
or is concerned with ownership of the Company rather than the tenements 
as such but says that it indirectly means that the title of the subject 
tenements is in question.  It is said that, because of the internal 
management dispute, the Company cannot effectively move forward.  It is 
acknowledged that Wildbeach is also constructively insolvent.  It is 
denied, however, that Wildbeach has fallen asleep on its rights, it being 
said that, in all of the circumstances, Wildbeach has not been able to 
exercise those rights in connection with the subject tenements. 

62  Concerning the exemption applications, counsel says that the 
practical effect of the contest as to Company ownership which has 
resulted in the proceedings instituted by Gray in the Supreme Court 
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means, in practical terms, that the title to the tenements is in contest and 
that, because of the analogy with the reason for exemption in 
par 102(2)(a) of the Act, there is sufficient reason for the Minister to grant 
exemption pursuant to subs 102(3).  It is noted that the dispute as to title 
which attracts the provisions of par 102(2)(a) of the Act is not expressed 
to be one in respect of which the Warden or the Minister are required to 
give any consideration to whether any party is "at fault" in the dispute.  It 
is said that all that is relevant is that there is a dispute as to title to the 
subject tenement.  Counsel submits that the terms of the injunction 
obtained by Gray in the civil action has had the effect of preventing any 
pledging or other use of the shares of Wildbeach in order to raise capital.  
In that context it is said that time is required for the dispute as to the 
ownership of the Company to be resolved in order that the necessary 
capital to develop the tenements can be raised.  There is thereby, it is said, 
an analogy to par 102(2)(b). 

63  It is submitted that Wildbeach is unable to pay its debts as they fall 
due without external financial support from Beaubourg and that, while 
Wildbeach is not formally in liquidation - liquidation being a reason 
prescribed under subreg 102(2) pursuant to subs 102(3) for exemption - 
the financial position of Wildbeach is analogous to liquidation.  It is said 
that that analogy would justify the Minister granting the exemption 
pursuant to subs 102(3).  It is also submitted that, although a company 
cannot be "insane" for purposes of subreg 102(2) - which is another 
reason for exemption prescribed for purposes of subs 102(3) - 
nevertheless several of the actions of the Board of Wildbeach create an 
analogy of conduct similar to insanity.  For example, counsel for the 
Objector/Plaintiff submits that the Board has resolved to sue a serving 
director, to commence investigations regarding potential causes of action 
regarding that director (ie, Atkins) and that directors appear to be acting 
independently of each other and of the Board as in the case of Atkins 
lodging Form 5's and extensions of time being sought in respect of the 
exploration licence mandatory drop-off requirements. 

64  In his address on behalf of Wildbeach, counsel has emphasised the 
size of the financial contribution by Beaubourg, namely, approximately 
$700,000, and by Staffa, namely, approximately $280,000 in unclaimed 
legal fees.  He acknowledges that only some of the $700,000 provided by 
Beaubourg was spent on claimable expenditure in respect of the subject 
tenements. 

65  Concerning the plaints for forfeiture, it is submitted on behalf of 
Wildbeach that the acknowledged expenditure non-compliance is not 
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sufficient to establish the characteristic of "gravity" that must be present 
before forfeiture can be considered.  It is submitted that "gravity" exists 
only where the underlying policy of the Act, namely, the exploitation of 
mineral resources of the State, is being undermined and that, even where 
there is such gravity, that is not necessarily determinative of the issue of 
forfeiture.  The Act, it is noted, allows for the imposition of a monetary 
penalty rather than forfeiture even where there is the necessary "gravity". 

66  It is submitted that a detriment to an innocent third party is a factor 
that the Warden may take into account in determining whether forfeiture 
is justified.  In that regard Groombridge v Defiance Mining NL [2000] 
WAMW 7 at [43] is relied upon.  Concerning such third parties, it is noted 
that Beaubourg and the Staffa Entities have contributed substantial 
funding and that they will both be severely affected, as third parties, by 
forfeiture because forfeiture will result in the removal from Wildbeach of 
its only significant asset. 

67  It is also submitted that the gypsum project proposed by Wildbeach 
is unique and has enormous potential for the State.  It is said that 
Wildbeach has been in contact with consumers and potential consumers of 
gypsum and that the tenements contain gypsum resources that are of a 
high quality and require little refinement or processing and that Staffa, 
Naidoo and Beaubourg have the intention, the ability and the capacity to 
develop the project upon resolution of Gray's Supreme Court action.  It is 
said that the Supreme Court action of Gray has the effect that Staffa and 
Beaubourg would undertake a serious risk of financial detriment were 
they to advance further moneys or credit to Wildbeach.  In respect of the 
issue as to whether or not there should be a forfeiture of the tenements, it 
is submitted that a fine would be appropriate in lieu of forfeiture in all 
cases.  In that regard counsel has referred to several previous decisions of 
wardens where that issue was considered. 

CONCLUSIONS 

68  I accept that there is some merit in the analogies drawn by counsel 
for the Applicant/Defendant between the application of the provisions of 
pars 102(2)(a) and (b) of the Act and of those of subs 102(3) and the 
circumstances of the Applicant/Defendant at the material times.  I accept 
that at least one objective of par 102(2)(a) of the Act, is to enable an 
exemption to be granted in circumstances where, because of uncertainty 
as to title to the tenement, it would not be just to insist that the registered 
tenement holder comply with the expenditure condition under the shadow 
of such uncertainty.  A significant aspect of such uncertainty where title is 
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in dispute is the uncertainty as to present and future control of the 
tenement.  In that sense it can be said that the civil action in the Supreme 
Court by Gray is an action which has created considerable uncertainty as 
to control of the subject tenements in that, if Gray succeeds in having 
ownership of all of the issued shares in Wildbeach transferred to herself, 
the current registered shareholders, who are joint defendants in Gray's 
Supreme Court action, will lose any ability that they now have to control 
the future of the subject tenements and to potentially benefit from any 
work and expenditure that they undertake. 

69  The analogy derived from par 102(2)(a) of the Act leads directly to 
the drawing of the second analogy concerning the provisions of 
par 102(2)(b) of the Act.  Paragraph 102(2)(b) specifies that a reason for 
the granting of a certificate of exemption is, inter alia, that time is 
required to raise capital to plan future exploration for mining on the 
subject tenement.  It is submitted that time has become an essential 
requirement because of the effect that Gray's Supreme Court action has 
had on the ability of the tenement holder, Wildbeach, to raise capital, 
especially equity capital, where the injunction granted by 
Commissioner Odes has restrained Staffa, Cashcode, Shorewave, 
Beaubourg and Kanaya Holdings, all defendants in the Gray action, from 
selling, pledging as security or otherwise disposing of or dealing with 
their shareholdings in Wildbeach until the conclusion of Gray's civil 
action or until further order of the Supreme Court. 

70  The third analogy drawn by the Applicant/Defendant relates to 
subs 102(3) of the Act together with subreg 102(2) whereby subs 102(3) 
says that in addition to the matters set out in subs 102(2) a certificate of 
exemption may also be granted for any prescribed reason.  
Subregulation 102(2) prescribes, inter alia, "liquidation of the holder of a 
mining tenement" as a reason for exemption.  It is submitted that although 
Wildbeach is not formally in liquidation, nevertheless, but for the 
financial support of Beaubourg, Wildbeach would have been unable to 
pay and is unable to pay its debts as and when due.   

71  Counsel also sought to draw a further analogy between Wildbeach's 
situation during the subject expenditure year and at present based upon the 
inclusion within subreg 102(2) of insanity as a further prescribed reason 
for exemption.  He submitted that the analogy properly flows from the 
inability of the Board of Wildbeach to agree on many important things.  
The analogy is also said to derive from the conduct of the Board.  That 
includes a resolution to sue a serving director and to commence 
investigations regarding potential causes of action regarding that director, 
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directors acting independently in respect of corporate matters and, 
generally, the conflict between Atkins as a director on one hand and Staffa 
and Naidoo on the other.  I do not accept that the analogy has any merit. 

72  "Insanity", in the broad sense in which it is used in subreg 102(2), 
means “(Law) such unsoundness of mind as affects legal responsibility or 
capacity” (The Macquarie Dictionary).  In my opinion a state of mind 
analogous to insanity cannot be attributed or equated by way of analogy to 
any corporation, or, if it can, cannot be attributed to Wildbeach on the 
basis of the conduct of the Board.  All of the board members, each for 
reasons best known to the individual concerned, have deliberately and 
consciously and with sound mind participated in their roles as directors in 
the manner and in the circumstances that the evidence has disclosed.  
Disharmony between directors leading voluntarily to commercially 
inappropriate conduct by individual board members or by the Company 
through board members bears no resemblance to insanity as contemplated 
by subreg 102(2).   

73  I can see no reason why it cannot be said that where the 
circumstances of a particular case reveals a situation that is analogous to 
any of the reasons specified in subs 102(2) the Minister may not, for 
purposes of subs 102(3), be satisfied that there is sufficient reason to 
justify the granting of a certificate of exemption.  That is not to say, 
however, that in every case where such an analogy exists it will 
necessarily follow that the analogous circumstances will provide 
sufficient reason to justify an exemption.  In every case it would be 
incumbent upon the Minister to scrutinise all of the material 
circumstances and to determine an outcome based upon such an analysis 
and upon the application of the outcome to the provisions of subs 102(3). 

74  The Minister in the present case, in connection with the analogy that 
has been drawn with par 102(2)(a) of the Act, would be entitled to give 
consideration to all of the circumstances which have led to the 
commencement of Gray's civil action in the Supreme Court, to the 
continuation of the action to the present time and to the likelihood or 
otherwise of the matter being resolved in the near future with or without a 
final determination by the Supreme Court.  Significant circumstances that 
exist in connection with Gray's Supreme Court action include the context 
in which the dispute that led to that action arose, namely, extreme discord 
amongst members of the Board of Wildbeach, the existence of and the 
terms of the injunction ordered by Commissioner Odes in Gray's Supreme 
Court action, the fact that one of the directors of Wildbeach, namely, 
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Atkins, has not supported the other directors in the defence by Wildbeach 
of Gray's Supreme Court action. 

75  It is also appropriate to take into account what would appear to be 
likely potential outcomes were Gray to either win or lose her Supreme 
Court action.  If she loses, then Atkins, Naidoo and Staffa are likely to 
remain as they are now as directors in two opposing camps.  Although the 
injunctive restraints imposed by Commissioner Odes in respect of 
dealings with shareholdings in Wildbeach would then, presumably, be 
gone, nevertheless, it is hard to imagine Wildbeach or Naidoo or Staffa 
investing further funding or unpaid for time in an endeavour to advance 
the tenements while Atkins  effectively holds a 50 per cent interest in 
Wildbeach.  The position of Atkins would be similar.  It is likely that the 
disharmony amongst Wildbeach's directors would make it extremely 
difficult, if not impossible, to raise investment capital from third parties 
including Beauborg, particularly from equity partners. 

76  For the same reason it is likely that third party joint-venture capital 
investors would be most reluctant to invest funds to further the 
development of the subject tenements where the registered holder of the 
tenements is a company in respect of which there is an internal dispute as 
to the management of the company as between the directors in 
circumstances where, although Atkins is only an equal director in terms of 
voting power of the other two directors, he is the effective holder of 
50 per cent of the issued shares.  Without external funding, Wildbeach, on 
the evidence, has no capacity at present, and will have none in the 
foreseeable future, to even comply with the minimum expenditure 
requirements in respect of all the tenements. 

77  If Gray succeeds in having the Supreme Court order that all of the 
shares in Wildbeach be registered in her name as the sole shareholder, 
then the winding-up action commenced by Staffa in the Supreme Court 
will still need to be resolved.  That action, of itself, will have a significant 
adverse effect on the ability of Wildbeach to raise sufficient capital to 
even comply with the minimum expenditure requirement for all of the 
tenements.  Further, if Gray succeeds in her action, then it is likely that 
either Naidoo and Beaubourg or both will commence legal proceedings 
against Wildbeach in respect of the funds that they have advanced to 
Wildbeach to the present time.  The Minister can take into account that 
Wildbeach is, effectively, insolvent. 

78  The Minister may also properly take into account the extension of 
the analogy arising under par 102(2)(a) to the provisions of par 102(2)(b) 
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of the Act, namely, because of the disharmony within the Board of 
Wildbeach, because of the ongoing Supreme Court action of Gray, 
because of the injunctive restraints placed by Commissioner Odes upon 
the current shareholders of Wildbeach and because of the difficulties 
arising from the disharmony between the three directors of Wildbeach, 
time is required to raise capital for future exploration or mining.  In regard 
to that I agree with the submission of counsel for the Objector/Plaintiff to 
the effect that beyond the general statement of a wish to develop the 
tenements, there has been no real evidence about any planned future 
exploration or mining in respect of which time is required to raise capital.   

As counsel said, all that Naidoo and Staffa have said in that regard is that 
Wildbeach wishes to advance the gypsum project and that it needs money 
to do so.   

 It cannot be said, in my opinion, that the failure of the Board of 
Wildbeach to obtain the $9 million the subject of the Deed of Loan 
Agreement or to have the $3.7 million investment that Naidoo said he 
arranged released by the lender was due only to the internal wrangling 
between Wildbeach's directors.  The evidence reveals that there was a 
significant environmental issue concerning the Brady's site in Bassendean 
that was not resolved to the satisfaction of the potential investor of that 
$3.7 million. 

79  In my opinion, none of the analogies standing alone provides a 
sufficient reason for the Minister to justify the granting of an exemption 
and no combination of those analogous circumstances provides a reason 
that is sufficient to justify the Minister granting the exemptions.  An 
analysis of the circumstances that give rise to the analogies demonstrates 
that it is highly unlikely that Gray's Supreme Court action will be resolved 
by settlement agreed upon by the parties and that it is most likely that the 
action will only conclude after it has been heard and determined by the 
Supreme Court.  It is also evident, in my opinion, that whichever side 
succeeds in the Supreme Court it is unlikely that Wildbeach, with its 
existing membership and board structure will be able to obtain sufficient 
funding to even comply with the minimum expenditure condition. 

80  The reason for non-compliance with the expenditure condition 
during the year the subject of the exemption and plaint applications is 
quite clearly that Wildbeach had no funds of its own sufficient to comply 
and that its hitherto financial supporters Naidoo and Staffa elected, 
because of the perceived risk of there being a loss of even more money 
than had already been advanced to support Wildbeach, to not advance any 
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further moneys or unpaid assistance.  That occurred in the context of 
Wildbeach having only claimed in respect of all of the subject tenements 
for the period from 2003 to 2005 inclusive 47.4 per cent of the minimum 
required expenditure of just under $1.718 million.  It must not be 
forgotten, however, that exemptions had been granted for expenditure 
shortfalls in the years prior to the years the subject of the current 
exemption and plaint applications. 

RECOMMENDATION 

81  I consider that the reasons for exemption that have been argued by 
the Applicant/Defendant as being sufficient to justify the Minister 
granting the exemptions sought are not sufficient for purposes of 
subs 102(3) of the Act.  I consider that the differences between Atkins on 
the one hand and Staffa and Naidoo on the other as directors of Wildbeach 
are practically irreconcilable, that it is highly unlikely that the Supreme 
Court action of Gray will be resolved other than by a final determination 
of the Supreme Court, that whatever the outcome of those proceedings 
Wildbeach will be unlikely to be able to raise capital, equity or other, and 
that, therefore, the legislative objective of exploitation of the tenements 
for their mineral resources will be unattainable so long as Wildbeach is 
the tenement holder.  I recommend that the Minister refuse to grant a 
certificate of exemption for any of the subject tenements for the 
expenditure year in issue. 

82  I reserve my decision upon the plaints for forfeiture pending the final 
determination by the Minister of the exemption applications. 


