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INTRODUCTION 

By Plaint No MM 9/034 filed on 22 March 2004, Ian Black (“the 

Plaintiff”) claims that “Mining Leases 20/80 and 20/94 in the mineral 

field of Murchison are the property of the Plaintiff as per signed Transfers 

No 3/012 and No 4/012 which have been rejected by the Mining Registrar 

on three occasions” and seeks orders against Jefto Radovanovic (“the 

Defendant”) “that Transfers No 3/012 and No 4/012 be completed”.   
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By Notice of Defence filed 29 June 2004, the Defendant states that “the 

Plaintiff’s claim does not disclose any legal basis that would entitle the 

Plaintiff to a transfer of ML 20/80 and ML 20/94.  The Plaintiff is not in 

possession of duly executed transfers for the said tenements and his 

attempt to register these documents as duly executed transfers is 

fraudulent”, and seeks that the Plaint be dismissed. 

 

The Plaintiff filed Amended Particulars of Claim on 5 November 2005 

wherein he alleges an agreement between the Plaintiff and the Defendant 

such that the Defendant would transfer ML 20/80 and ML 20/94 to the 

Plaintiff for $500 each.  Furthermore, the Plaintiff claims the agreement 

has been breached by the Defendant in that he has failed or refused to 

deliver to the Plaintiff properly executed transfers for ML 20/80 and ML 

20/94, resulting in the Plaintiff being unable to register the transfers.  

Accordingly, the Plaintiff seeks: 

“(a)         An order for specific performance that the Defendant do 

transfer to the Plaintiff the Tenements (ML 20/80 and ML 

20/94) in accordance with the Agreement; or alternatively, 

(b) An order that the Department accept both of the Transfers 

and amend its records accordingly to show the Plaintiff as 

the registered holder of the Tenements as from the respective 

date of each of the Transfers; and  

(c) Costs.” 

 

This matter came on for hearing on 3 November 2005 in Mount Magnet.  

The hearing was adjourned part heard and finally recommenced on 9 June 

2006.  At the conclusion of the hearing, directions were made that the  
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Defendant was to file and serve closing submissions within 14 days, with 

the Plaintiff to file and serve his closing submissions within a further 14 

days.  The Defendant filed his closing submissions on 13 September 

2006.  A number of letters were received from the Plaintiff’s counsel at 

varying times indicating that the Plaintiff’s submissions were shortly to 

be filed at the court.  Again, by letter dated 2 August 2007, it was 

indicated that the Plaintiff’s submissions would be filed shortly, in this 

case by close of business on 6 August 2007.  However, that date was not 

met and I then indicated that no further time would be afforded to the 

Plaintiff for this purpose.  I make this decision having received closing 

submissions from the Defendant only.   

     

EVIDENCE 

The Plaintiff’s evidence 

Ian Black told the court that in August 2001 he was introduced to Jefto 

Radovanovic by a Mr Tony Sievwright who suggested that Mr 

Radovanovic was interested in obtaining a partner for a mining deal.  Mr 

Black said he spoke to Mr Radovanovic on several occasions after that 

about a deal relating to a mining lease known as the Eagle Hawk.  He said 

Mr Radovanovic “needed funds to pay Williams and Co, his lawyers, to 

finance a legal matter in the Supreme Court against the then owners of 

Eagle Hawk” (“the Legal Action”), and was seeking a partner in the 

Eagle Hawk mine.  Mr Black said Mr Radovanovic offered him “a 50 per 

cent share in the Eagle Hawk if I financed - pay his legal bills.  At that 

point in time there was about $5,000 outstanding.  He estimated that the 

full legal bill would be in the vicinity of $11,000 and that was the offer.  

He came back again and I said I would not go ahead with it because I had 

no security. ….  Mr Radovanovic then offered to sell me two mining 

leases in the Tuckenarra district.  Those two leases he secured by plaint 
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and offered them to me at $500 each. … I saw that as being a sweetener, I 

guess one could say, to entice me to go ahead with the loans for his 

lawyer.”  Mr Black said the Defendant said “he would pay the funds back 

in full at 12 per cent interest.” (T8-9) 

 

Mr Black said Mr Radovanovic subsequently came to him with Transfer 

4/012 for ML 20/94 and he “refused to go ahead with the deal until he 

(Mr Radovanovic) brought the two leases to be transferred and paid for as 

agreed.” (T9)  Mr Black said Mr Radovanovic returned several days later 

with both Transfer 4/012 for ML 20/94 and Transfer 3/012 for ML 20/80 

(“the Transfers”).  Mr Black said he gave Mr Radovanovic $1,000 for the 

Transfers.  The Transfers were tendered and each of the Transfers had 

‘five hundred dollars’ written in the box on the transfer form designated 

‘consideration’.    

 

Mr Black said he lodged the Transfers for registration at the Mines 

Department in Mount Magnet on 29 August 2001.   On the same day, he 

also “went to the post office and paid $5,000, sent down to Williams and 

Co as first payment of the money for Mr Radovanovic to Williams and 

Co.” (T12) 

 

Mr Black said the Transfers were rejected by the Mines Department 

because the indicated mineral field was incorrect, and so was the 

indicated number of shares.  Mr Black said he corrected the mineral field 

and the number of shares on the Transfers, initialled these amendments, 

and gave them to the Defendant to initial the amendments.  The 

Defendant did this and Mr Black again lodged the Transfers with the 

Mines Department.  This time the Mines Department rejected the 

Transfers because the amendments had not been witnessed.   
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Mr Black said he gave the Transfers to the Defendant to have the 

amendments witnessed.  However, Mr Radovanovic failed to return the 

Transfers despite requests to do so.  Mr Black said that following his 

attempts to obtain the corrected Transfers from the Defendant, “things 

started to become quite sour after that …. I at that point in time had lent 

nearly $18,000 to him (Mr Radovanovic) for Mr William’s legal fees and 

I heard nothing more from Mr Radovanovic for quite some time.” (T15)  

Mr Black lodged a caveat on both ML 20/80 and ML 20/94 on 21 

November 2001.   

 

Mr Black said that at the time of obtaining the Transfers, he believed they 

were worth about $500 each.  He said the two tenements were not offered 

by Mr Radovanovic as security, but rather for him (Mr Black) to 

purchase.  Mr Black said he paid Mr Radovanovic $1,000 for the 

transfers, although he produced no evidence of this payment.   

 

Mr Black said he had no written agreement with Mr Radovanovic.  He 

initially told the court that the Defendant provided him with a proposed 

written agreement on about 15 November 2001.  However, he later 

agreed in his evidence that Mr Radovanovic had given him a number of 

draft proposed agreements before November 2001.  He said that the 

written proposal, which became Exhibit 10, may have been the first 

written agreement given to him, probably before October 2001.  Exhibit 

10 states in part that: 

“(2) In reference to prior commitments and verbal agreements 

between the parties to this agreement it is now confirmed that the 

following arrangements will apply: 
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(i) That Ian Black agrees to pay the solicitor’s fees associated with 

defending the legal action … in relation to the Eagle Hawk Mine 

ML 20/263. … 

(ii) That Ian Black has agreed and agrees to make the following 

payments to Williams & Co …. for legal fees on behalf of 

Murchison Queen Pty Ltd and J Radovanovic 

(a) $4,200 – arrears already paid in August 

(b) $1,000 – fees to be reimbursed to R Radovanovic for fees 

paid in August 

(c) $2,672 – current fees payable to Williams & Co ….. 

(d) $5,000 – 1st instalment of legal fees to be paid for future 

Supreme Court legal costs 

(e) plus additional instalments of legal fees required for 

future Supreme Court legal costs and Warden’s Court 

costs. 

(3) That in recognition for the following past and future payments 

and subject to the Supreme Court legal process being unsuccessful 

then J Radovanovic guarantees the following: 

(i) that failing payments by Tony Sievwright and Craig Blackburn 

on 1 October as per agreement with J Radovanovic dated 28 May 

2001 then mining lease ML 20/80 will be transferred to Ian Black. 

… This will be in return for the payments made or to be made in 

clause 2 (ii) above. 

(ii) Where the payments made by Ian Black exceed $20,000 then 

ML 20/94 will be transferred. 

….. 

….. 

(5) … 
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(ii) If (the legal action is) successful it is also agreed that the 

investment from Ian Black … will be paid back out of production. It 

is also agreed that Ian Black will at the same time return ML 20/80 

and or ML 20/94 to Jef Radovanovic. …” 

 

Mr Black said he did not agree to this proposal and a further proposed 

agreement, which became Exhibit 11, was put to him by Mr 

Radovanovic, “probably in October 2001”. (T29)  This document mirrors 

Exhibit 10 in many parts, including the condition in Para 5 (ii) that if the 

legal action is successful, Ian Black will return ML 20/80 and ML 20/94 

to Mr Radovanovic.  However, the date for payment by Sievwright and 

Blackburn in para 3(i) is now 18 October, and not 1 October as stated in 

Exhibit 10.   

 

Mr Black said a further proposed agreement was received on about 15 

November 2001.  In this proposal, there is no reference to the Transfers 

(which at the time were in the possession of Mr Radovanovic).  Rather 

Mr Radovanovic offered Prospecting Licence 58/1526 as security for the 

deal. (T 31)  Mr Black said the proposed agreement of 15 November 

2001, which became Exhibit 5, sought to “water down the original 

agreement which was fifty-fifty.” (T16)  This proposed agreement offers 

Mr Black a 40% interest in a new corporate entity which would contain 

Eagle Hawk ML 20/263 and Windsor House Mines ML 58/220.  It states 

that Mr Black has contributed cash to date of $17,785 which is “already 

paid to Williams and Co”.  Mr Black said he did not agree to this 

agreement and rather told Mr Radovanovic he would have nothing further 

to do with the deal and “wanted his money back and I wanted the leases 

transferred as originally arranged.” (T17)  Mr Black said the original 

agreement with Mr Radovanovic kept “being altered”. (T29)  He said that 
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Mr Radovanovic “continually wanted to change the rules after they had 

been verbally accepted”. (T30)   

 

Mr Black said he sent a “last offer” by letter to Mr Radovanovic on about 

3 December 2001. (Exhibit 12)  The letter does not mention the Transfers 

or reimbursement of any moneys.  Mr Black said he then received a 

further proposed agreement from Mr Radovanovic on 5 December 2001, 

which again proposed PL 58/1526 as security to Mr Black for the deal, 

and made no mention of ML 20/84 or ML 20/94. (Exhibit 13)  Mr Black 

responded to this proposal in a letter to Mr Radovanovic dated 5 

December 2001 wherein he stated he was withdrawing from all further 

“negotiations” and required “repayment in full including expenses”. 

(Exhibit 14)  This letter states in part,  

“Should you fail to do so (make repayment) I will not hesitate in 

pursuing all necessary steps to sell both mining leases 20/94, 20/80 

(mineral field of Murchison) to recoup my expenses.  May I point 

out that you obtained money by false pretences when you offered 

the above leases as security when in fact you had sold then to 

another party beforehand.”  (emphasis added) 

 

At this stage (5 December 2001), Mr Black had paid $17,785 to Williams 

& Co on behalf of Mr Radovanovic. (T35)  He said that at that time he 

could see “the leases were probably worth a bit more and I would be able 

to recoup my money by selling them but I still didn’t have access to sell 

them.” (T36)  He said his threat to sell the leases was an 

acknowledgement of the original agreement whereby he had the right to 

sell the tenements.     

     

The Defendant’s evidence    
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The Defendant said that in early 2001 he was a defendant in Supreme 

Court proceedings involving ownership of the Eagle Hawk mine (“the 

Legal Action”).  If these proceedings were successful, ownership of the 

mine would be transferred to the three defendants in the Legal Action, 

being the Defendant, Murchison Queen Pty Ltd and another.  However, 

the Defendant was having trouble funding the Legal Action.  He said that 

as a consequence, in about April 2001, he sold two of his tenements, ML 

20/80 and ML 20/94, to Tony Sievwright and Craig Blackburn to raise 

money.  The selling price of the tenements was $30,000.  However, the 

sale later fell through due to the purchasers, Sievwright and Blackburn, 

failing to make the required payments.   

 

The Defendant said he met Ian Black in August 2001.  Mr Black was 

interested in a deal and Mr Radovanovic offered him a 50% interest in the 

Eagle Hawk mine in return for Mr Black providing funds for the Legal 

Action.  Mr Radovanovic said he also offered Mr Black security for the 

deal by way of transfers to ML 20/94 and ML 20/80 which could be 

registered by Mr Black if the Legal Action was unsuccessful.  Mr 

Radovanovic said he “reached a verbal agreement” with Mr Black in 

August 2001 on these terms and “he was happy with that”. (T5)  He said 

no actual amount was put on Mr Black’s contribution towards legal costs 

because the cost of proceedings could not be determined.  “We just didn’t 

know. …. We knew it was going to be around 20 or 30 thousand or 

possibly even more.” (T6)  The Defendant said the agreement was that 

Mr Black would finance the Legal Action to its end.   

 

Mr Radovanovic said his wife initially completed the Transfers and 

entered ‘nil’ in the consideration box on each transfer form because 

“there was no money changing hands because all we have is the security. 
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… – there was no value put on the lease and they were not going to be 

sold, just security held, so I didn’t think it was needed to put anything.” 

(T7-8)  However, he said, Mr Black was not happy with ‘nil’ being 

shown as consideration and wanted an amount of $500 indicated.  Mr 

Radovanovic said he amended the form to show this amount on the 

request of Mr Black.  He then gave the Transfers to Mr Black “and I 

made it very clear to him that them transfers is to be kept in escrow as 

security.  As we’d already made the agreement, if I lose the case then the 

leases will belong to him and then he can lodge the transfers and they will 

be his but if we win the case, well, then he returns them back to me.” (T9)  

Mr Radovanovic said “I wasn’t paid a single cent for them tenements” 

and there “was no money ever mentioned to be paid for the tenements 

because they were not for sale”. (T10)   

 

Mr Radovanovic said he got a call some time later from Mr Black to say 

that the Transfers had been rejected by the Mines Department.  He said he 

was surprised because “they shouldn’t even have been lodged, let alone 

rejected …… because being a security, nothing else but a security, so you 

don’t lodge security to own it.  This was agreed upon as a security for his 

money in case the court case … – Murchison Queen loses, then the leases 

– he can lodge the forms then and them leases become his.” (T9)    Mr 

Radovanovic said that he and Mr Black then amended, and initialled the 

amendments to, the Transfers together and he gave the Transfers to Mr 

Black so he could then keep them “as a security only … it was 

commonsense and our gentleman’s agreement that that lease to be kept as 

a security only, not to be registered.  I didn’t think he’d do it again”. 

(T10)   
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Mr Radovanovic said he then received a call from Mr Black to say that 

the transfers again had been rejected – this time because the alterations 

had not been witnessed.  He said he “got quite pissed off.  I just wouldn’t 

give them to him any more really, so I offered another deal.” (T11)  Mr 

Radovanovic said he then offered Mr Black a half share in a prospecting 

licence he had – “to transfer it to him straightaway because I would have 

been half owner in it as well.” (T11)   

 

Mr Radovanovic said Mr Black was not paying the legal costs of 

Williams & Co as required.  He said he tried to work out a written 

agreement with Mr Black.  The initial proposed written agreement given 

to Mr Black was Exhibit 10.  Mr Radovanovic said it was drafted by a Mr 

Capelli who was also proposed to be a party to the agreement.  The 

document is undated but Mr Radovanovic thought it was given to Mr 

Black sometime between August and October 2001.  Mr Radovanovic 

said he didn’t know why the word ‘transferred’ was used para 3(i) and 

para (8) of the agreement, which is quoted earlier in the decision, as the 

lease was “a security for Mr Black’s money.” (T13)  Mr Radovanovic 

said Exhibit 10 was never signed by Mr Black.   

 

Mr Radovanovic said further agreements were drafted and given to Mr 

Black, but were never signed by Mr Black.  These included Exhibit 11 

and Exhibit 5.  The proposal in Exhibit 5 required Mr Black to contribute 

funds beyond the payment of costs for the Legal Action in return for an 

interest in another mine yet to be purchased – Windsor House mine.  

Exhibit 5 reads in part 

“2) … 

(ii) J Radovanovic will also transfer his share of Prospecting 

Lease 58/1526 to Ian Black as security for contributions to be 
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made by Ian Black.  When Ian Black is repaid his contribution 

amount out of production of Eagle Hawk or Windsor House then 

Ian Black will immediately cancel his entitlement to the 

Prospecting Lease 58/1526 held as security by him. .. ”  

 

Mr Radovanovic said he received an offer from Mr Black by letter dated 

3 December 2001 (Exhibit 12) which he rejected.  On 5 December 2001, 

negotiations between the parties came to an end.     

 

Mr Radovanovic said Mr Black ceased making payments towards the 

costs of the Legal Action by November 2001, at which time he had paid 

$17,785.  By the time the Legal Action was to come to an end sometime 

after May 2002, its total costs were about $73,000.  Mr Radovanovic 

needed further funds to progress the Legal Action to its conclusion.  He 

said that in December 2001 he advertised for someone to invest in the 

costs of the Legal Action as Mr Black was no longer paying any money.  

The advertisement was answered by a David Shearer who was offered a 

“similar” deal to Mr Black. (T21)  Mr Radovanovic said he gave the two 

unwitnessed transfers for ML 20/80 and ML 20/94 to Mr Shearer as 

security.  Mr Shearer never paid any money towards the costs of the 

Legal Action but did unsuccessfully try to register the Transfers.  

 

Mr Radovanovic said he had wanted Mr Black to have perfect transfers 

so that if he needed to register them under the agreement he could.  He 

said that when the Transfers were initially given to Mr Black, he did not 

know they were imperfect and could not be registered.  He said that he 

and Mr Black amended, and initialled the amendments to, the Transfers 

together, and they both did not know they needed a witness at the time.  

Mr Radovanovic said he never intended to transfer ML 20/80 and ML 
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20/94 to Mr Black until the court case was over – rather the Transfers 

were to be held in escrow until the outcome of the Legal Action was 

known.    

 

Tony Sievwright told the court that he had an agreement in early 2001 

with Mr Radovanovic to purchase both ML 20/90 and ML 20/84.  He said 

he thought the purchase price for the two tenements was $50,000.  He 

said the agreement came to an end because he did not meet the required 

payments under the agreement. 

 

THE DEFENDANT’S SUBMISSIONS 

The Defendant submits that in order to be entitled to specific 

performance, the Plaintiff must prove, on the balance of probabilities, that 

an agreement existed whereby the Defendant would transfer the two 

mining tenements, ML 20/80 and ML 20/94, absolutely to the Plaintiff in 

return for the payment of $1,000.     

 

As regards any agreement, the Defendant says that there was an 

agreement between the Defendant and the Plaintiff which was acted on 

and under which the Plaintiff was entitled to hold transfers for ML 20/80 

and ML 20/94 as security.  However, the Defendant says, the Plaintiff 

never had an absolute entitlement to ML 20/80 and ML 20/94.  The 

Defendant says the Plaintiff breached the agreement in respect of which 

the security was given, and hence the Plaintiff has no entitlement to ML 

20/80 and ML 20/94.   

 

The Defendant says he reached a verbal agreement in August 2001 with 

the Plaintiff whereby the Plaintiff would fund the costs of the Legal 

Action and, in the event that the Defendant and others won the action, the 
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Plaintiff would receive a 50% interest in the Eagle Hawk mine.  

Furthermore, the Defendant would provide security in respect of this 

agreement to the Plaintiff by way of signed transfers in respect of ML 

20/94 and ML 20/80.  The Defendant was to hold the Transfers in escrow 

as security for the agreement and the Plaintiff would only be entitled to 

register the Transfers in the event the Plaintiff provided the balance of the 

legal costs needed to fund the Legal Action and the Defendant was 

unsuccessful in the Legal Action.  The Defendant says the Plaintiff 

breached the agreement by failing to meet the legal costs of the Legal 

Action, and also by attempting to register the transfers for ML 20/80 and 

ML 20/94.  Furthermore, the Legal Action was successful and so the 

issue of exercising the security doesn’t arise.    

 

The Defendant refers to the Plaintiff’s letter to the Defendant dated 5 

December 2001 which states that if the Plaintiff’s money is not repaid: 

 “I will not hesitate in pursuing all necessary steps to sell Mining 

Leases 209 (sic - 20/94) and 208 (sic – 20/80) .. to retrieve my 

expenses.  May I point out that you obtained money by false 

pretences when you offered the above Leases as security …”   

 

The Defendant says that this letter of the Plaintiff acknowledges that the 

leases were offered as security to the Plaintiff under the agreement.  That 

the Transfers were merely security, the Defendant says, is also reinforced 

by the references in Exhibit 10 and Exhibit 11 to the return of the 

Transfers to Mr Radovanovic upon the successful conclusion of the Legal 

Action.     

 

The Defendant says the issue is whether the Plaintiff entered an 

agreement with the Defendant whereby the Defendant was to transfer a 
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full interest in ML 20/80 and ML 20/94 to the Plaintiff for $1,000.  The 

Defendant says he did not.  Furthermore, he says, it is not the Plaintiff’s 

case that he is entitled to sell the tenements to recoup the monies he has 

paid.   

 

CONCLUSIONS 

Overall I find the evidence of Mr Radovanovic to be more convincing 

than that of Mr Black.  The proposed  written agreements and in 

particular the letter of Mr Black dated 5 December 2001 support Mr 

Radovanovic’s contention that he entered into an agreement with Mr 

Black, part of which was to provide security by way of transfers to 

mining tenements.   

 

I am satisfied that there was a verbal agreement between Mr Radovanovic 

and Mr Black which involved Mr Black in funding the costs of the Legal 

Action in return for an interest in the Eagle Hawk mine, and that security 

for this deal was to be held by Mr Black by way of transfers to ML 20/80 

and ML 20/94 until the outcome of the Legal Action was known.  If the 

Legal Action was unsuccessful, then Mr Radovanovic would not have an 

interest in the Eagle Hawk mine to give Mr Black, and Mr Black could 

exercise the security and gain entitlement to ML 20/80 and ML 20/94 

which could then be used to reimburse Mr Black, at least in part, with the 

funds he paid out in legal costs.   

 

The verbal agreement and later proposed written agreements clearly did 

not have the benefit of professional advice, or drafting, but in my view 

the intention of Mr Radovanovic was clear in that he was not selling, or 

giving, ML 20/80 and ML 20/94 to Mr Black.  Furthermore, I do not 

believe that Mr Black considered that ML 20/80 and ML 20/94 were 
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being sold or given to him by Mr Radovanovic.  His letter of 5 December 

2001 is particularly clear about the tenements being security for the 

transaction.  And there is no evidence that Mr Black treated the tenements 

as his own – other than trying to register the Transfers - prior to his letter 

of 5 December 2001.  It makes no sense for Mr Black to suggest that a 

sale to him of ML 20/80 and ML 20/94 for $500 each, being as suggested 

by Mr Black their value at the time, was a sweetener to enter the deal.  

Clearly, the value of the tenements was greater and for that reason their 

standing as security was attractive to Mr Black.       

 

I am satisfied that Mr Black paid $17,785 towards the legal costs of the 

Legal Action; however, this is not an action for repayment of debt.  I am 

further satisfied that Mr Black did not pay any costs of the continuing 

Legal Action after November 2001 and that Mr Radovanovic had to find 

other means to pay meet those costs.  Ultimately the Legal Action was 

successful.  And accordingly Mr Black’s right to exercise his security, 

and entitlement to ML 20/80 and ML 20/94, does not arise. 

 

For the reasons given above, Mr Black is not entitled to have ML 20/80 

and ML 20/94 transferred to him.      

 

DECISION 

The Plaint is dismissed. 

            

 


