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CALDER M 

APPLICATION TO AMEND OBJECTION TO GRANT OF TENEMENT 

 

THE PROCEEDINGS 

The Objection 

1  Application 63/1144 for the grant of an exploration licence 
("ELA 63/1144") was lodged by Jindalee Resources Ltd ("the Applicant") 
20 February 2007 at the office of the Mining Registrar at Norseman.  The 
ground applied for by the Applicant overlaps ground applied for by 
Blackham Resources Ltd (“Blackham”) in respect of application for 
exploration licence 63/1147 ("ELA 63/1147") which was lodged at the 
same time as the Applicant lodged ELA 63/1144.  The ground applied for 
by the Applicant also overlaps granted mining lease 63/197 ("M63/197") 
and retention licence ("R63/2"), both of which are jointly held by 
Wesfarmers Premier Coal Ltd and Mokey Pty Ltd ("the Objectors"). 

2  The Objectors lodged their joint objection on 27 March 2007 that 
being the last day of the time allowed for the lodgment of objections to 
ELA 63/1144. 

3  In February 2008 the Objectors lodged an application to amend their 
objection.  In addition to seeking to amend their objection the Objectors 
seek an order, which is not opposed by the Applicant, that Mokey Pty Ltd 
withdraw as an objector.  That order will be granted.  The proposed 
amendments to the objection include an amendment which reflects such a 
withdrawal.  In its original form, the objection set out four separate 
grounds of objection.  The amendments to those first four grounds are not 
opposed by the Applicant.  The amendments to those first four grounds of 
objection are allowed.  In addition, the Objectors seek to add ground (xii).  
That is not opposed and is allowed.  It says: 

"In the event that it is determined that the Applicant did comply 
with the requirements of the Mining Act and Regulations, the 
objector does not oppose the grant of application E63/1144 
insofar as it is in respect of ground that is not the subject of 
either application E63/1147 or application M63/638." 
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4  Proposed grounds (v) to (x) which are sought to be added by way of 
the proposed amendments are opposed by the Applicant. 

The Proposed Grounds that are Opposed by the Applicant 

5  The amendments that are opposed by the Applicant are as follows: 

"(v) Blackham Resources Limited (Blackham) is the applicant 
for E63/1147 which includes part of the land the subject 
of application E63/1144. 

(vi) The objector is a joint applicant for M63/639 which also 
includes part of the lignite resource. 

(vii) Blackham is the applicant for E63/1145-E63/1146, 
P63/1595-1602, P63/1605-1635, P63/1665-1670 which 
also includes part of the lignite resource. 

(viii) On 16 January 2008 the objector and Blackham entered 
into a joint-venture agreement in relation to the Scaddan 
Energy Project which includes the entire lignite resource, 
pursuant to which a subsidiary of Blackham holds a 
70 per cent interest in the Scaddan Energy Project and 
the objector holds a 30 per cent interest in the Scaddan 
Energy Project.  The subsidiary of Blackham is the 
manager of the joint venture. 

(ix) The joint venture applies to the tenements and tenement 
applications referred to in paras (i), (iv), (v), (vi) and (vii) 
above.  In the event that application E63/1147 and/or 
application M63/638 are granted, the joint-venture 
parties will hold an interest in the tenement(s) in 
accordance with their shares in the joint venture. 

(x) If application for E63/1144 is granted in respect of 
ground that is the subject of application E62/1147 and/or 
application M63/638 part of the lignite resource will not 
be held by the joint venture, it which will adversely affect 
the economics of the remainder of the lignite resource 
held by the joint venture and potentially prevent the 
objectors joint venture as holders of the Existing 
Tenements from being able to economically developing a 
project for mining on those Existing Tenements in the the 
remainder of the lignite resource.  Further, it is not 
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feasible from a cost and operational perspective for two 
competing organisations to mine and process different 
parts of the lignite resource." 

EVIDENCE IN CONNECTION WITH THE AMENDMENT 
APPLICATION 

For the Objectors 

6  In support of their application to amend the Objectors lodged the 
affidavit of Mr Rhys Davies.  Mr Davies is a solicitor employed by the 
solicitors for Wesfarmers Premier Coal Ltd ("WPC").  He has assisted in 
the conduct of this matter and is familiar with the present proceedings and 
with the matters referred to in his affidavit.  On the basis of his affidavit I 
am satisfied, for purposes of the present application, that on 16 January 
2008 WPC and Blackham entered into an agreement entitled "Terms 
Sheet Scaddan Lignite Project" ("the Terms Sheet Agreement").  I am also 
satisfied that on 16 January 2008 WPC, Blackham and Scaddan Energy 
Pty Ltd ("Scaddan") executed a joint-venture agreement ("the 
Joint-Venture Agreement").  I am satisfied that the Terms Sheet 
Agreement and the Joint-Venture Agreement contain commercially 
sensitive and confidential material and that, for purposes of the present 
application to amend, it is unnecessary that I have placed before me any 
more of the contents of the two agreements than has been placed before 
me by means of the affidavit of Mr Davies.  I find, again only for 
purposes of the amendment application, that Scaddan is a subsidiary of 
Blackham and holds a 70 per cent interest in the joint venture that is the 
subject of the Joint Venture Agreement and is the manager of the joint 
venture.  I find that WPC holds a 30 per cent interest in the joint venture.  
I am satisfied that if ELA 63/1147 and/or MLA 63/638 are granted, the 
joint-venture parties will hold an interest in the tenements in the same 
rates as they hold with their shares in the joint venture. 

7  In March of 2007 WPC lodged with DOIR mineralisation reports in 
support of MLA's 63/638 and 63/639, both being applications for the 
grant of a tenement to the Objectors jointly.  MLA 63/638 covers ground 
the subject of former retention licence 63/2.  ELA 63/1144 and 
ELA63/1147 both cover 71.4% of the ground applied for by MLA63/638 
by WPC and Mokey.  ELA 63/638 is over the ground that encroaches, on 
average, over about 4.6 per cent of each of Blackham's PLA's 63/1665-70.   
WPC's joint MLA 63/639 encroaches over 80 per cent of Blackham's 
ELA 63/1146 and 17.5 per cent of Blackham's ELA 63/1145.  It 
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encroaches an average of just over 2 per cent on each of another 39 PLA's 
of Blackham. 

8  The mineralisation report for MLA 63/638 states that the tenements 
that formerly comprised the ground the subject of MLA 63/638 have 
always been treated as one project because of the nature of the lignite 
deposit.  Similarly, it is said that the ground the subject of MLA 63/639 is 
the same ground as was previously the subject of retention licence 63/1 
and, prior to that, two exploration licences held by the Objectors.  It is 
said that the tenements comprising the total ground applied for in 
MLA 63/638 to 639 has always been treated as a single project because of 
the geological nature of the lignite deposit and that combined reporting 
status in respect of such tenements had previously been granted.  Those 
mineralisation reports, of course, make no mention of any tenements 
granted to or applied for by Blackham over ground containing the lignite 
deposit. 

9  The Terms Sheet Agreement recites that the Objectors hold various 
tenements and that they have lodged applications MLA 63/638 and 
63/639.  It is further recited that Blackham has applied for various 
tenements, including ELA 63/1147, over the same areas covered by 
MLA's 63/638 and 63/639.  Clause 1 of the Terms Sheet Agreement says 
that upon determination by the Minister of, inter alia, ELA 63/1147 
Blackham will immediately transfer 70 per cent of the legal and beneficial 
interest of that granted tenement to Scaddan and 30 per cent to WPC.  It is 
also said that if WPC is successful in respect of MLA's 63/638 and 
63/639, it will transfer all of its legal and beneficial interest in those 
two tenements to Scaddan and use its best endeavours to procure the 
transfer of all of Mokey's interest in those two tenements to Scaddan.  It is 
further said that following such transfers and endeavours Blackham will 
then procure the transfer of a 30 per cent legal and beneficial interest in 
MLA's 63/638 and 63/639 to WPC. 

10  Clause 4, General Conditions, then provides for Scaddan and WPC 
to enter into a joint-venture agreement in respect of ground the subject of 
various tenement applications by Blackham whereby Scaddan is to 
manage the joint-venture and whereby Scaddan has a 70 per cent interest 
in the joint-venture and WPC has a 30 per cent interest.  Various parts of 
the Scaddan Energy joint-venture agreement which are annexed to 
Mr Davies' affidavit are consistent with those parts of the Term Sheet 
Agreement as had been disclosed.   
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11  Mr Dane Chandler, a solicitor having the day-to-day conduct of this 
matter on behalf of the Applicant, affirmed an affidavit dated 29 February 
2008 in support of the Applicant's opposition to the application to amend.  
In that affidavit Mr Chandler makes reference to and adopts two earlier 
affidavits of his made in connection with another interlocutory proceeding 
in this matter.  Those other affidavits were affirmed by him on 11 and 
24 January 2008 and he relies upon the contents of those affidavits in 
support of the Applicant's opposition to the application to amend.   

12  The affidavit of Mr Chandler of 11 January 2008 annexes several 
items of correspondence that passed between the Applicant and the 
solicitors acting for the Objectors in connection with the Applicant's 
request that the Objectors provide particulars of their objection.  The 
affidavit of 24 January 2008 was lodged in connection with an application 
related to the timing of the hearings by the Warden of ELA 63/1144 and 
ELA 63/1147.  It also has annexed to it some items of correspondence 
between the solicitors for the respective parties.  Annexed to the affidavit 
of 29 February are items of correspondence between Mr Chandler and 
solicitors acting for the Objectors concerning proposed consent orders in 
respect of the lodgment of any application by the Objectors to amend their 
objection, proposed programming of the lodgment of any such proposed 
amendment and the filing of submissions by the parties in respect thereof.  
There is also some correspondence related to actual or potential issues 
between the parties in connection with the amendment application and 
claimed confidentiality of material relevant to the amendment application. 

SUBMISSIONS 

The Objectors 

13  The Objectors rely upon subs 142(4) of the Act.  Reference is made 
to numerous decisions of Wardens in connection with the interpretation 
and application of that subsection.  It is said that the provisions of 
subs 142(4) apply to proceedings concerning an application for the grant 
of a tenement that is objected to and that an objection to an application for 
the grant of a tenement may be the subject of an amendment that the 
Warden may allow pursuant to the subsection.  It is submitted that the 
"real question in issue between the parties", for purposes of subs 142(4), 
is whether the tenement should be granted to the Applicant. 

14  The Objectors argue that the proposed amendments do not raise an 
entirely new ground or grounds of objection.  They say that the 
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amendments merely address the fact that the nature of the interest which 
the objection seeks to protect has changed by reason of a commercial 
transaction entered into after the date of the objection, that transaction 
being reflected in the Terms Sheet Agreement and the Joint-Venture 
Agreement.  It is said that the amendments clarify two substantive 
matters, namely, that the interest of WPC which the original objection 
sought to protect has now been diluted as a consequence of those two 
agreements and, secondly, that the impact which the grant of the 
application will have on whether the remainder of lignite deposit can be 
economically developed needs to be assessed by reference to the entire 
deposit, including the portions situated on the land the subject of WPC 
MLA 63/639 and all of those tenement applications of Blackham referred 
to in par 7 of the proposed amended objection. 

15  The Objectors say that the proposed amendments do not change the 
nature of the objection or add a new ground.  It is said that, in any event, 
subs 142(4) does allow amendments to be made to enable entirely new 
grounds of objection to be raised provided such new grounds are relevant 
to the real question in issue between the parties.  The Objectors say that 
even if the amendments were not allowed, it would still be open for the 
Objectors to lead evidence about those matters that are raised in the 
proposed amendments that are not consented to.  It is said that the 
proposed amendments provide further particularity of the existing grounds 
of objection. 

16  The Objectors submit that it would be productive of an absurdity if it 
were the case that it was the intention of Parliament that the Minister 
could make a decision as to whether or not it is appropriate to grant a 
tenement based only upon an artificial state of affairs that existed at the 
time when the objection was lodged or at some other fixed date, being a 
date prior to the final determination by the Minister of the application. 

17  The Objectors say that the principle in Weldon v Neal (1887) 19 
QBD 394 that an amendment may not be permitted to raise a new cause of 
action does not apply in the context of an objection to a tenement 
application because an objection merely raises matters relevant to the 
exercise of a Ministerial power and, in any event, proceedings arising 
from an application for the grant of a tenement where the application is 
objected to are not proceedings founded upon a cause of action such as a 
plaint for forfeiture. 

18  The Objectors deny, as is asserted by the Applicant, that the 
proposed amendments are made "on behalf of and for the benefit of 
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Blackham".  It is said there is no factual basis from which any such 
inference can be drawn.  It is submitted that the claim of confidentiality of 
the Objectors in relation to the Terms Sheet Agreement and the 
Joint-Venture Agreement and the deletion of the claimed confidential 
material from the copies of the agreements annexed to the affidavit of 
Mr Davies are matters which are insufficient to support and justify the 
drawing of such an adverse inference against the Objectors.   

19  As to prejudice to the Applicant, the Objectors say that the period of 
time taken to lodge the application to amend was reasonable in the context 
of the relevant agreements between WPC and Blackham having been 
executed only on 16 January 2008 (the amendment application being 
lodged on 22 February 2008 which was only four days beyond the time 
for lodgment directed by the Warden, namely, 18 February 2008).  It is 
noted by the Objectors that ELA 63/1144 has not been significantly 
progressed towards hearing despite the fact that it was lodged in February 
2007.  The Objectors deny any relevant prejudice will flow to the 
Applicant by the amendments being allowed. 

The Applicant 

20  The Applicant submits that Warden should not allow objections to be 
amended so as to introduce material factual bases going to the nature of 
the objection which were not present when the objection was lodged.  It 
says, further, that an objector should not be permitted to substantively 
amend the objection at a significant time after the expiry of the prescribed 
period for lodgment of objections where the amendment merely reflects a 
change in circumstances of the objector arising from the objector's 
voluntary conduct when that conduct was even partly for strategic reasons 
relating to the objection. 

21  The Applicant says that the Objector WPC now seeks to introduce 
new and material factual matters related to tenement applications by 
Blackham, related to its own joint application MLA 63/639 and related to 
the Joint-Venture agreement.  The Applicant submits that the proposed 
amendments that it opposes would constitute a new objection on new 
grounds by WPC on behalf of and for the benefit of Blackham lodged 
approximately 10 months after the end of the prescribed period for 
lodgment of objections.  It is said that the proposed new grounds do not 
raise matters relating to the real question in issue in the Applicant's 
ELA 63/1144. 
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22  The Applicant says that the real question in issue in these 
proceedings is whether the Warden should recommend to the Minister 
that he grant the Applicant's application.  It is said that the Objectors agree 
with this proposition and reference is made to par 5 of the Objectors' 
written submissions of 7 March 2008.  That is not correct.  What the 
Objectors said in par 5 is that the real question in issue is whether the 
tenement should be granted, not whether the Warden should recommend 
grant.  In my opinion there is a significant difference between the two 
suggested real questions in issue and that of the Objectors must be correct 
as the Warden in hearing an application for the grant of an exploration 
licence does not determine the real question in issue. 

23  In that context, the Applicant says that the Warden's role in 
considering that issue (as described by the Applicant) is to report to the 
Minister on whether the Applicant is able to effectively explore the land 
the subject of the application - subs 57(3).  I again agree with the 
Objectors' response to that proposition, namely, that the Warden's role is 
not limited to considering whether the Applicant is able to effectively 
explore the ground and that it is the Warden's role to receive, filter, assess 
and report on evidence relevant to the exercise of the Minister's discretion.  
I consider, however, that the Warden's role goes beyond that but it is not 
necessary to canvass how and in what regard the role extends beyond that 
described by the Objectors.  As I said in the matter of Hamersley 
Resources & Ors v Cazaly Iron Pty Ltd [2006] WAMW 18 at 27, matters 
that go to the exercise by the discretion of the Minister and which may be 
properly placed before the Warden are all matters that go to the real 
question in issue within the meaning of s 142. 

24  The Applicant submits that the proposed grounds (v) to (x) seek to 
put in issue the ability of WPC and Blackham to explore the land the 
subject of ELA 63/1144.  I do not agree with that submission.  I perceive 
that the issue that is sought to be raised by the proposed amended grounds 
is one of potential commercial viability and it is intended to have the 
Minister give consideration to overarching legislative and governmental 
policies related to the manner in which and the extent to which and the 
circumstances in which optimal exploitation of the claimed lignite 
resource may be achieved, taking into account the proper implementation 
of the legislation. 

25  The Applicant submits that proposed amendments (v) to (x), properly 
construed, are an objection on behalf of and for the benefit of Blackham.  
That is so, it is said, because they concern and advance the interests of 
Blackham.  It is observed that Mr Davies, in his affidavit filed in support 
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of the amendment application, refers four times to being instructed by the 
managing director of Blackham and makes no reference to being 
instructed by any representative of Wesfarmers.  It is also noted that the 
Objectors have not produced complete copies of the Terms Sheet and 
Joint-Venture Agreements notwithstanding the Applicant's proposal that 
there be a strict confidentiality regime put in place. 

26  I am satisfied that if the proposed amendments (v) to (x) are allowed, 
the interests of Blackham, insofar as they are reflected in the Terms Sheet 
and Joint-Venture Agreements, will be advanced.  Given that WPC is a 
party to that agreement and will hold a 30 per cent interest in the 
tenements referred to in the agreements, it appears that WPC interests will 
equally be advanced.  If the Terms Sheet and Joint-Venture Agreements 
had been executed prior to the lodgment of ELA 63/1144, then the fact 
that Blackham may not have lodged an obligation to protect its interests 
under the agreement would not be a justifiable reason for denying WPC 
the opportunity to lodge an objection or be heard before the Warden even 
though the consequence of such an objection would have been to 
potentially benefit its joint-venture partner Blackham. 

27  The Objectors have argued to the effect that a delay of 10 months 
beyond the expiry of the prescribed period for lodgment of objections is 
one reason why the amendments should not be allowed.  That submission 
is made in the context of the Applicant's formal request for particulars of 
the objection having been made seven weeks prior to the lodgment of the 
amendment application and in the context of other matters, including the 
timing of the execution of the Joint-Venture Agreement and discussions 
between the parties as to the lodgment of the amendment application and 
the timing thereof.   

28  It is said that the Applicant will be prejudiced by having to incur the 
cost and endure the delay of requesting and then receiving particulars of 
the amended objection.  In my opinion the fact of the objection 
amendment application not having been lodged for approximately 
10 months after the end of the objection period is not of such significance 
as to justify refusal of the application to amend.  In my opinion it cannot 
be inferred that the purpose of the amendments is entirely or primarily to 
advance the interests of Blackham, Blackham having failed to lodge an 
objection to ELA 63/1144. 
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CONCLUSIONS 

29  I agree with the submission of the Objectors that it would produce an 
absurd result were it the intention of Parliament in enacting the relevant 
provisions of the Act to deny either the Warden or the Minister the ability 
to take into account evidence of relevant material facts that have arisen 
between the date when an objection is lodged and either the date when the 
application for an exploration licence (or any other tenement) is heard 
before a Warden or the date upon which the Minister exercises the 
Minister's discretion to grant or refuse an application for a tenement.   

30  What would happen, for example, if an applicant who at the time 
when an objection was lodged was, for purposes of subs 57(3) of the Act, 
able to effectively explore the land applied for but, by the time of hearing 
of the application by the Warden, no longer has and will never have again 
or be likely to have that ability?  What would happen if, for example, 
during that same period matters arose or the pre-existence of such matters 
became known as would be likely to have or had a significant potential to 
be sufficient reason for the Minister to be satisfied on reasonable grounds 
in the public interest that the land applied for should not be disturbed or 
that the tenement application should not be granted? 

31  In both cases, in my opinion, it would not only be open to the 
Warden but the Warden would ordinarily be required to allow an 
objection to be amended in order that such matters be canvassed at the 
hearing before the Warden and, in cases where the Warden is required to 
make a report to the Minister, for the Warden to have the opportunity to 
comment about such matters in the Warden's report to the Minister.  I 
consider that it is the duty of the Warden, whether exercising a power to 
grant or performing the duty to make a report and recommendation to the 
Minister, to give consideration to whether or not, at the time of the 
hearing of the application before the Warden, it is appropriate in light of 
the facts that were made known to the Warden, which may include all 
relevant facts up to the time of the conclusion of the hearing, a grant 
should be made or recommended.   

32  I consider that where the Minister is making a final determination of 
an application for the grant of a tenement that the Minister may take into 
account all relevant circumstances that the Minister is aware of up until 
the date of final determination of the application.  In my opinion, that is 
consistent with the provisions of subs 142(4) of the Act which I consider 
enables the Warden, subject to overriding considerations such as 
procedural fairness, to assess at any time up to and also during the 
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conduct of a hearing before the Warden what is "… the real question in 
issue between the parties …and to then apply the provisions of subs s142 
(4) if it is appropriate to do so".  In my opinion, to do otherwise would 
allow substance to be overcome by mere form and it is not on that basis 
that the outcomes of applications for the grant of mining tenements and 
objections thereto should be determined. 

33  The Applicant submits that proposed grounds of objection (v) to (x) 
raise entirely new grounds of objection because they address a 
fundamental and material change in the nature of the interests on which 
the original objection is based and the change occurred approximately 
10 months after the end of the prescribed period for lodgment of 
objections.  It is said that, if allowed, the amended grounds would result in 
a new objection lodged significantly beyond the prescribed period for 
lodgment of objections. 

34  In my opinion the fundamental nature of the original objection will 
not be changed if the amendments are allowed.  The Objector is a joint 
applicant for MLA 63/638 over ground part of which is the subject of the 
Applicant's ELA 63/1144 and both of those applications are over ground 
that covers part of a known lignite resource.  The ground the subject of 
ELA 63/638, which was lodged about three weeks after ELAs 63/1144 
and 63/1147 were lodged, was the subject of Mokey Pty Ltd's retention 
licence that expired on 19 February 2007 due to Mokey's failure to renew 
the licence.  WPC claims in the original objection that, having undertaken 
investigations into the matter, WPC has concluded that at all material 
times the lignite resource was uneconomic to mine.  The Objectors, by 
additional amendments that are not opposed, in pars (i) to (iv), also assert 
that at all material times the deposit has been uneconomic.  It is said that it 
is uneconomic owing to the nature of the resource, the location of the 
resource, the cost of the processing infrastructure and the market 
conditions for lignite coal and products derived therefrom. 

35  Proposed par (v) adds that Blackham is the applicant for 
ELA 63/1147 which includes part of the land the subject of Jindalee’s 
ELA 63/1144 and that WPC is a joint applicant for MLA 63/639 which 
also includes part of the lignite resource.  The evidence before me shows 
that Mokey is the other joint applicant for MLA 63/639.  Proposed 
par (vii) states that Blackham is the Applicant for a number of tenements 
that also include part of the resource.  Paragraph (viii) says that WPC and 
Blackham entered into the Joint-Venture Agreement which embraces the 
entire lignite resource with WPC holding a 30 per cent interest in the 
project.  Paragraph (ix) says that the joint venture applies to a number of 
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mining leases held jointly by WPC that are close to the ground the subject 
of ELA 63/1144 and which also contain part of the lignite resource.  
Proposed par (ix) of the objection says that the joint venture applies to all 
of the previously mentioned tenements and tenement applications held or 
made by either WPC (jointly or alone) or Blackham. 

36  In the original objection, par (iv) also includes the statement that if 
ELA 63/1144 is granted, it will prevent the Objectors as holders of 
ML's 63/192, 193, 194 and 197 from being able to economically develop 
a project for mining on those tenements and that, further, it is not feasible 
from a cost and operational perspective for two competing organisations 
to mine and process the lignite resource.  The proposed par (x) deals with 
what may be termed the same subject matter as the latter part of the 
original par (iv).  It says that if ELA 63/1144 is granted in respect of 
ground that is the subject of ELA 63/1147 and/or MLA 63/638, part of the 
lignite resource will not be held by the joint venture partners which will 
adversely affect the economics of the remainder of the lignite resource 
held by the joint venturers and potentially prevent them from developing 
the remainder of the resource.  The final paragraph of the original par (iv) 
is retained with a very minor amendment. 

37  The essence of the objection will remain unaltered by the proposed 
amendments.  The essence of the original objection is that if ELA 63/1144 
is granted, it will prevent the Objectors from being able to economically 
develop a project for mining of the lignite resource on their four existing 
mining leases and, further, it would not be feasible for two competing 
organisations to mine and process the whole of the resource.  The essence 
of the proposed amended objection is still the same, namely, that a grant 
of ELA 63/1144 will prevent WPC from mining economically 
ML's 63/192 to 194 and 197 and that it is not feasible for both the 
Applicant and WPC to competitively mine the same lignite resource. 

38  A perusal of the Quick Appraisals attached to Mr Davies' affidavit of 
22 February 2008 for all of the tenement applications of Blackham 
mentioned in proposed pars (v) and (vii) shows a significant percentage of 
the ground the subject of each of those applications is also the subject of 
ELA's 63/638 and 63/639, both lodged as joint applicants by Mokey and 
WPC.  In the case of all but seven of the 45 PLA's mentioned in proposed 
par (vii) 100 per cent of the ground applied for by Blackham is within the 
ground the subject of either MLA 63/638 or MLA 63/639.   

39  In the case of Blackham's ELA 63/1145, 55.4 per cent of the ground 
applied for is within MLA 63/639; 53.6 per cent of the ground the subject 
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of Blackham's ELA 63/1146 is within MLA 63/639; 44.4 per cent of 
Blackham's ELA 63/1147 is within MLA 63/638.  The Quick Appraisals 
for MLA's 63/638 and 639 show that 638 was marked out on 9 March 
2007 and that 639 was marked out on 21 March 2007.  27 March 2007 
was the last day of the prescribed period for the lodgment of objections to 
ELA 63/1144.  What the Quick Appraisals that I have referred to show is 
that, by the time of the expiry of the prescribed period for lodgment of 
objections to ELA 63/1144, WPC as a consequence of the lodgment of 
MLA's 63/638 and 639, had an undetermined, second in time, interest 
over much of the ground that is now the subject of the Joint-Venture 
Agreement.   

40  In my opinion, as a consequence of having marked out 
MLA's 63/638 and 639, at the hearing of ELA 63/1144 WPC would have 
been entitled to present evidence to be considered by the Minister of its 
claimed interest arising out of MLA 63/638 – which is referred to in the 
original objection – and also its interest in the ground the subject of its 
MLA 63/639.  At the time when MLA's 63/638 and 639 were lodged and 
at the time when the original objection to ELA63/1144 was lodged, to the 
extent of the encroachment of the ground the subject of those 
two applications over the ground the subject of the Blackham applications 
referred to in proposed pars (v) and (vii), Blackham's tenement 
applications, being first in time, and subject to there having being 
compliance with the initial requirement, potentially, had priority over 
ELA's 63/638 and 639. 

41  The purpose of the Terms Sheet Agreement, as expressed in 
recital D, is that "… Blackham and WPC wish to settle their competing 
claims to the (lignite) Deposit and establish an optimal basis for future 
economic development of the deposit".  What the parties agree, in broad 
terms, is that they will use their best endeavours to ensure that some of the 
pending applications are granted, that others are withdrawn and that, upon 
grant tenements will be held jointly by the parties to the agreement.  
Pursuant to the Joint-Venture Agreement each of Blackham and WPC is 
to transfer a specified percentage of any of the subject tenements held by 
either of those parties to Scaddan Energy, Scaddan being a wholly owned 
subsidiary of Blackham, and Scaddan and WPC are thereafter to conduct 
a joint-venture operation in respect of the lignite deposit. 

42  I agree with the submission of the Objectors to the effect that the 
proposed amendments reflect the change in the factual circumstances 
arising from the Terms Sheet and Joint-Venture Agreements and that they 
further particularise the existing grounds in order to take into account 
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those changes.  In my opinion, the proposed amendments are necessary to 
determine in the proceedings in respect of ELA63/1144 that have yet to be 
heard by the Warden the real question in issue between the parties.  The 
real question in issue, for purposes of subs 142(4), is whether or not, in all 
of the circumstances, including what appears to be the effect of the Terms 
Sheet and Joint-Venture Agreements, the present potential for there to be 
a greater capacity for the appropriate development by the joint venturers 
of the whole of the lignite deposit (including the ground the subject of 
ELA 63/1144) than existed prior to the execution of the Joint-Venture 
Agreement.  It may well be that the Minister may ultimately be satisfied 
that even if ELA 63/1144 is granted, the joint venturers may be able to 
economically mine the remainder of the lignite deposit, however, it is 
entirely appropriate that when making his decision the Minister be aware 
of the potential capacity of the joint venturers to develop the lignite 
deposit. 

43  All of the proposed amendments are allowed. 


