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CALDER M 

PRELIMINARY ISSUE: 

ROLE OF WARDEN IN RESPECT OF PLAINTS FOR FORFEITURE 
AFTER SURRENDER OF PLAINTED TENEMENTS 

 

THE PROCEEDINGS 

1  On 13 December 2006, Rockdale Capital Pty Ltd ("Rockdale") 
lodged nine plaints ("the Rockdale Plaints") for forfeiture of exploration 
licences 45/2412, 2454-2457, 2460, 2476, 46/554-555 (together, "the 
Tenements") then held by Gondwana Resources Ltd (Gondwana”).  On 
19 December 2006 F & P Exploration Pty Ltd ("F & P") lodged 
nine plaints seeking forfeiture ("the F & P Plaints") of the Tenements. 

THE MOTION OF F & P 

2  F & P, on 27 November 2007, lodged a motion (“the Motion”) 
seeking three orders, namely: 

"1. F & P Exploration Pty Ltd do have leave to be heard in 
relation to Plaints Nos. 14-22/067 by Rockdale Capital 
Pty Ltd; 

2. That no final orders be made with respect to Plaints 
Nos 14-22/067 by Rockdale Capital Pty Ltd until a 
determination of this application for orders regarding the 
validity of the same; 

3. That Plaints Nos 14-22/067 by Rockdale Capital Pty Ltd 
be dismissed on grounds that are a nullity in that 
Rockdale Capital Pty Ltd failed to comply with the 
requirements of regulation 122(1)". 

3  It was agreed by all parties that it is appropriate that before I 
determine whether the orders sought by the motion be granted I hear 
submissions and determine the preliminary issue of what, if any, powers 
or jurisdiction a Warden now has to hear the motion of F & P in 
circumstances where all of the Tenements  were surrendered before any 
hearing of the plaints for forfeiture had commenced and where the 
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applicant for forfeiture, Rockdale, has exercised its priority right under     
s 100 of the Mining Act 1978 (WA) ("the Act") to apply for the grant of a 
mining tenement over the ground that was the subject of the Tenements.  

EVIDENCE 

4  At the time when the Rockdale Plaints and the F & P Plaints were 
lodged all of the Tenements were live.  Register searches of each of the 
Tenements are annexed to the affidavit of Mr Gerus, counsel for F & P, in 
support of F & P's motion of 27 November 2007 (out of which the 
preliminary issue now under consideration arises).  The searches show 
that, on 14 November 2007, surrenders pursuant to s 95 of the Act were 
registered in respect of each of the Tenements.  As a consequence of such 
registration, "… every right, title and interest held under the mining 
tenement(s) in respect of … the whole of the land the subject of (each) 
tenement … absolutely cease(d) and determine(d) …" - subs 95(6). 

5  Each of the tenement searches also records, for the relevant Rockdale 
Plaint connected with that tenement:  "14-day notice sent 20 Nov 2007".  I 
find that to be a reference to the 14 day priority period in subs 100 (1) of 
the Act 

6  It is common ground that, on 20 November 2007, DOIR, purportedly 
for purposes of subs 100(1) of the Act, served Rockdale, by post, with a 
written notice of the surrender of each of the Tenements.  At the same 
time DOIR also sent to F & P a letter noting that the Tenements had been 
surrendered and informing F & P that Rockdale had been "… issued with 
a 14-day notice under Section 100(1) to expire on 4 December 2007 on 
the basis that they have prior plaints MB14/067 to 22/067 incl."  The 
letter also advised F & P that if Rockdale did not take up its prior rights 
within the time allowed, a “14-day notice” would be issued to F & P. 

7  Rockdale and Sinclair Tenements Pty Ltd ("Sinclair") have applied, 
on 14 and 15 November 2007 respectively, for the grant of tenements over 
the area formerly covered by the Tenements. 

RELEVANT PROVISIONS OF THE ACT 

8  Section 95 says that, subject to the Act, a tenement holder may 
surrender the tenement in whole or part.  Pursuant to subs 95(6), where a 
mining tenement is surrendered in whole, every right, title and interest 
held under the tenement absolutely ceases and determines on the date of 
registration of the surrender unless the surrender is a conditional surrender 
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or a surrender under s 26A (2) (tenement within a town site") or s 65 
(mandatory surrender of part of an exploration licence).  Subsection 98(1) 
of the Act is the source of the right of any person to apply to the Warden 
for forfeiture of an exploration licence upon the ground of 
non-compliance with the expenditure condition.   

9  Pursuant to subs 98(4), if, after hearing the application for forfeiture, 
the Warden finds that the tenement holder has failed to comply with the 
expenditure condition, then, if the Warden is satisfied that the 
non-compliance is, in the circumstances of the case, of sufficient gravity 
to justify forfeiture, the Warden may recommend to the Minister that the 
exploration licence be forfeited.  The Warden is not, however, required in 
every case where the non-compliance is of sufficient gravity to justify 
forfeiture, to recommend forfeiture.  Where the Warden finds that there 
has been a non-compliance with the expenditure condition, then, as an 
alternative to recommending forfeiture, the Warden has a discretion to 
impose a monetary penalty not exceeding $10,000.  The Warden is also 
given the second alternative discretionary power, where it is found that 
there has been non-compliance with the expenditure condition, to impose 
no penalty in lieu of forfeiture.  Where a monetary penalty is imposed by 
the Warden, the Warden may award the whole or part of the penalty to the 
applicant for forfeiture. 

10  If the Warden imposes a monetary penalty as an alternative to 
forfeiture of an exploration licence and the penalty is not paid within the 
time specified by the Warden or within 30 days of the Warden making the 
order, the Warden is to then make a recommendation to the Minister “as 
to whether or not the exploration licence should be forfeited” (subs 
98(9)). 

11  Under s 99 of the Act the Minister, only after receiving the Warden’s 
recommendation, may declare the tenement forfeited or he may impose a 
penalty not exceeding $10,000 as an alternative to forfeiture or he may 
determine to not forfeit and to not impose any penalty.  In addition, the 
Minister may, where a monetary penalty is imposed by the Minister, 
award the whole or part of that amount to the applicant for forfeiture.  If 
the Minister does impose a monetary penalty and the penalty is not paid 
within the time specified by the Minister, or within 30 days of the 
Minister imposing the penalty, if no time is specified by the Minister, the 
exploration licence is thereupon forfeited with neither the Minister or the 
Warden having any function that may or must be performed. 
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12  Subsection 100(1) says that where an exploration licence that is the 
subject of a forfeiture application under s 98 is surrendered (other than 
under s 26A or s 65) before the forfeiture application is finally dealt with 
by the Warden under subs 98(4) or finally dealt with by the Minister 
under subs 99(1), the applicant for forfeiture has "… from the date on 
which the surrender is registered until the expiry of a period of 14 days 
after the date of being served with written notice of the surrender by an 
officer of the Department, a right in priority to any other person to mark 
out or apply for, or both, a mining tenement upon the whole or any part of 
the land that was the subject of the surrendered licence or lease". 

 

13  Pursuant to subs 100(2), where, pursuant to s 99, an exploration 
licence is forfeited by the Minister after having received the Warden’s 
recommendation, the applicant for forfeiture has, for a period of 14 days 
after the date of publication of the forfeiture of the licence in the 
Government Gazette, the same right of priority as is created in 
subs 100(1). 

SUBMISSIONS 

Gondwana Resources 

Functus officio 

14  Gondwana submits that the effect of the surrender of mining   
tenements that are the subject of an application for forfeiture under s 98, is 
that the Warden, from, at the earliest, the date of registration of the 
surrender or, at the latest, the date upon which, pursuant to subs 100(1), an 
officer of the Department caused a notice to be served on the applicant for 
forfeiture, is functus officio.  It is submitted by Gondwana that upon the 
occurrence of either of those events there is no further power that the 
Warden or the Minister may exercise and no further duty for either of 
them to perform in connection with the plaints for forfeiture.  

15  It is said that the Warden can not conduct a hearing because no 
purpose would be served as there is no tenement that may be forfeited and 
there is no recommendation that can be made to the Minister and there is 
no matter in respect of which the Warden may perform any filtering role 
for the benefit of the Minister.  It is said that there is nothing further that 
may occur in respect of each plaint or each tenement the subject of the 
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plaint for forfeiture other than, after surrender, the service by the 
Departmental officer upon the plaintiff of the written notice of the 
surrender.  It is said that, upon surrender or, at latest, upon service on the 
plaintiff of the notice of surrender, the Warden’s duties and powers in 
connection with the application for forfeiture will have been fully 
discharged, meaning that the Warden is functus officio. 

16  Reference is made to the decision of Le Miere J in Hawks & Anor v 
Shadmar Pty Ltd & Anor [2004] WASC 252 (82), namely: 

"Whatever the position may have been before the Minister acted 
upon the Warden’s recommendation, the Warden does not have 
such a power after the Minister has so acted.  The provisions of 
ss 98, 99, and 100(2) of the Act indicate that the power of the 
Warden is spent when it has been acted upon by the Minister and 
is not available to be exercised from time to time.  The Warden is 
then functus officio and any attempt to re-exercise the power is 
ultra vires." 

17  The context in which his Honour made those comments is that a 
report and recommendation had been forwarded by the Warden to the 
Minister pursuant to s 98 of the Act and the Minister had, after receiving 
the recommendation of the Warden, declared, pursuant to s 99, that the 
exploration licence was forfeited. 

18  Gondwana submits that, in the context of a consideration of the 
powers and duties of a Warden where a tenement that is the subject of an 
application for forfeiture is surrendered after a plaint for forfeiture has 
been lodged but before it has been the subject of a report and 
recommendation that the Warden has forwarded to the Minister, there is a 
compelling analogy between the effect of the Minister declaring, pursuant 
to s 99, that the tenement subject to the forfeiture application is forfeited 
and the consequence of a surrender as set out in subs 95(6) coupled with 
the serving of the notice of the surrender pursuant to subs 100(2).  It is 
submitted that the consequence of the surrender of a plainted tenement, in 
terms of the termination of any power or duty of a Warden, is exactly the 
same as the consequence of the Minister acting pursuant to s 99 after 
receiving the Warden’s recommendation, as stated by Le Miere J in 
Hawks. 

19  As an example of the way in which that legal consequence may be 
seen to have a practical effect, counsel for Gondwana cited the cause of an 
applicant for forfeiture succeeding in achieving forfeiture and thereby 
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obtaining a priority right to mark out but where the applicant does not 
either mark out or apply for a mining tenement over the forfeited ground.  
It is submitted that, in such a case, the Warden’s jurisdiction having come 
to an end, the successful applicant for forfeiture would have no right to 
then make application to the Warden for the imposition of a monetary 
penalty in lieu of forfeiture. 

20  Gondwana also raises the question of how long the period of time is 
or may be that any remaining powers of the Warden may be exercised. 

21  Concerning the Rockdale plaints, Gondwana submits that, upon 
surrender of the Tenements, Rockdale had achieved the purpose for which 
it had lodged the plaints, namely, gain a priority right to mark out or apply 
for a mining tenement over the forfeited land.  What could have been 
achieved by Rockdale by the Minister declaring the Tenements forfeited 
under s 99 was achieved, it is said, by the administrative step of the 
issuing of the notice under subs 100(1).  The notice was issued on 
20 November 2007 and the F & P motion of 27 November 2007 was only 
lodged on 27 November 2007. 

22  Counsel for Gondwana submits that, unlike what occurred in 
Minister for Immigration v Bhardwaj (2002) 209 CLR 597, a case 
referred to by counsel for F & P, this is not a case where there has been 
any breach by the Warden of the rules of natural justice which might in 
some way justify the Warden re-visiting Rockdale's plaints for forfeiture.  
Counsel submits that there is no earlier decision of the Warden in respect 
of which any error or omission occurred that may be corrected by reason 
of ss 55 of the Interpretation Act 1984 (WA). 

23  Counsel for Gondwana argues that what the F & P motion of 
27 November 2007 seeks to achieve is, in effect, a collateral attack on the 
exercise by the relevant officer of DOIR of the statutory function and 
obligation created by subs 100(1) to issue and serve on Rockdale the 
notification of the surrender and of Rockdale's priority right.  It is said that 
to challenge the correctness of the issuing and serving of that notice 
separate proceedings should be instigated against DOIR or the Minister or 
both.  It is noted that neither DOIR nor the Minister is a party or could 
have been a party in the Rockdale plaint proceedings. 

24  The point is also made by Gondwana that it was not until after 
surrender of the Tenements that the F & P motion was lodged but that the 
motion could have been lodged at any time after lodgment of the F & P 
plaints in December 2006.  It is said that F & P must have, for tactical 
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reasons, made a deliberate decision not to raise the issues now raised by 
its motion at an earlier time and that delaying the lodgment of the motion 
put F & P at risk of surrenders being lodged before its motion was lodged. 

25  Concerning the decision of the Full Court in Richmond v Panda 
Holdings Pty Ltd (unreported, SCt of WA, FCt, Library No 980615), 
upon which F & P placed considerable reliance, Gondwana submits that, 
insofar as the judgements therein are directed towards any powers that a 
Warden may have in connection with forfeiture proceedings where the 
subject tenement has been surrendered, they are obiter dicta and not 
binding.  It is observed that the grounds of appeal before the Full Court 
concerned prospecting licences that had expired before the Warden had 
commenced to hear the applications for forfeiture of those prospecting 
licences and that the proceedings before the Full Court did not concern 
any issues connected with tenements that had been surrendered. 

26  It is submitted by Gondwana that, in any event, whether or not the 
Warden has any power to impose a penalty after a forfeiture of a plainted 
tenement has taken place in any case where the plaintiff has exercised the 
plaintiff's priority right pursuant to subs 100(1), then all other powers of 
the Warden in connection with the plaint from which the priority right 
derived are at an end.  It is said that it would be incongruous, and that it 
was never contemplated by the legislation, that in such circumstances a 
plaintiff who had, by virtue of the surrender of the plainted tenement, 
achieved the priority right and then exercised the priority right could, in 
addition thereto, be awarded a monetary penalty by the Warden.  Counsel 
for Gondwana submits that there is a very important distinction that must 
be acknowledged between the consequences of the circumstance where, 
after plaint for forfeiture is lodged but before the plaint is resolved by 
either the Warden or the Minister, the subject tenement expires and the 
circumstance where, during the same period the tenement is surrendered 
an the applicant for forfeiture applies for or marks out and applies for a 
tenement pursuant to a right in priority when the right in priority when the 
right is derived from subs 100 (1).  It is suggested that it was never 
intended by Parliament that a plaintiff who had exercised the priority right 
would, after having done so, be able to then seek to have the Warden 
impose a penalty and award the penalty to the plaintiff. 

27  Counsel for Gondwana also commented upon the case of Lone Hand 
& Associates Pty Ltd v Kingfisher Resources Pty Ltd & Ors [2001] 
WAMW 10 which is referred to in submissions made on behalf of F & P.  
In that case forfeiture of an exploration licence had been applied for and 
surrender had occurred prior to the Warden conducting a hearing of the 
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application.  In that case I followed the reasoning of Kennedy and Ipp JJ 
in Richmond v Panda and imposed a monetary penalty on the defendants.  
At the hearing of the plaint before me the only party to appear was the 
plaintiff.  There is no mention in my decision in that matter of any 
argument by counsel being addressed to the issues that are now raised by 
Gondwana concerning the consequences of forfeiture in such 
circumstances and there is no comment in my conclusions about those 
matters.  From that, I infer that no consideration was given to such issues. 

28  It is now submitted before me that Lone Hand is a case where it 
appears that the plaintiff may have "double dipped" by gaining both a 
priority right and a monetary penalty.  I agree that the potential for that to 
have occurred may have existed in Lone Hand.  It is not apparent from 
the reasons for decision whether or not Lone Hand had in fact exercised 
its priority rights under subs 100(1). 

Submissions on Behalf of Rockdale 

29  Counsel for Rockdale made independent submissions.  His 
submissions, in essence, were the same as those of Gondwana. 

Submissions on Behalf of F & P 

30  It is submitted on behalf of F & P that the common law doctrine of 
functus officio has no application in this case because the Warden has not 
yet purported to exercise his powers and the Rockdale plaints are 
currently before the Warden. 

31  F & P submit that, consistently with the judgments of Kennedy and 
Ipp JJ in Richmond v Panda, after either surrender or expiry of the  
Tenements, the Warden retained the capacity to exercise under s 98 the 
remaining powers as alternatives to recommending forfeiture.  It is 
submitted that, in connection with the exercise of that continuing capacity, 
the Warden must give consideration to what is a threshold issue in all 
forfeiture proceedings, namely, whether the proceedings are validly 
commenced.   

32  In this case, it is the contention of F & P that the Rockdale plaints 
were not validly commenced because subreg 122(1), which says that 
every plaint shall be signed by the plaintiff or his solicitor, was not 
complied with.  It is said that the Warden has a duty to deal with the issue 
of validity in all proceedings, particularly if there are consequences to the 
parties to the proceedings or to interested third parties arising from the 
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proceedings.  In that context, it is said that procedural fairness requires 
that a party with an interest in the outcome of the Rockdale plaint 
proceedings should be given an opportunity to be heard in respect of the 
fundamental issue of the validity of the plaints for forfeiture. 

33  Counsel submits, on the basis of the majority judgments in 
Richmond v Panda, that the Warden’s statutory power under s 98 is not 
spent by reason of either the expiry or the surrender of a plainted 
tenement.  Reliance is placed upon the conclusion reached by both 
Kennedy and Ipp JJ to the effect that even where the plainted tenement 
can no longer be forfeited (in that case by the order of the Warden - being 
prospecting licences) because of expiry or surrender the expiry or 
surrender does not have the effect of terminating the Warden’s powers.  
Both of their Honours held, despite expiry of the subject tenements, it was 
open to the Warden to impose a penalty as an alternative to ordering a 
forfeiture where forfeiture could no longer be ordered. 

34  F & P submit that the action of DOIR in purporting to issue to 
Rockdale a written notice of the surrender for purposes of subs 100(1) is 
irrelevant to the issue of the exercise by the Warden of the Warden’s 
powers to control proceedings before the Warden.  It is said that the 
motion is not a collateral attack on any exercise of power by DOIR in that, 
as a second-in-time Plaintiff, F & P seeks to raise an issue going to the 
validity of the forfeiture proceedings before the Warden. 

35  F & P argue that in discussing, in essence, the historical legislative 
purpose of forfeiture (7), Kennedy J was embracing forfeitures of all 
tenements, not just forfeitures of prospecting licences.  What his Honour 
said is: 

"Historically, forfeiture was used to ensure that the conditions of 
a tenement are observed and, in the case of prospecting licences, 
that prospecting work is carried out.  One of the methods of 
achieving this object is to permit officials or private individuals 
or companies to take action against a holder.  There is no reason 
for terminating this power merely because the holder elects to 
surrender the licence or because the licence has expired by the 
time the Warden comes to determine the matter.  …  An 
application for forfeiture, although it may result in the imposition 
of a penalty, has an important role to play in ensuring the 
licensee's compliance with his obligations under the Act in 
situations where it is commonly impracticable for the regulatory 
authority itself adequately to ensure that there is compliance …". 
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36  Counsel submitted that in the present case the surrender of the 
subject tenements did not have the effect of terminating the Warden’s 
remaining powers in connection with the Rockdale plaints.  It is said, in 
effect, that the Rockdale plaint proceedings remained alive 
notwithstanding the surrenders and the inability of the Warden to 
recommend forfeiture.  Counsel submits that the only way in which the 
plaint proceedings could be terminated before the Warden has exhausted 
all of the Warden’s powers under s 98 is pursuant to the discretionary 
power given to the Minister by s 111A.  It is submitted that had it been 
intended that surrender had the effect of terminating the Warden’s powers 
in plaint proceedings, then express provision to that effect would have 
been made in the Act.  F & P submit that the decision of the majority in 
Richmond v Panda, although obiter in respect of the effect of surrender, 
is correct. 

37  In response to Gondwana's submission arising out of the decision of 
Le Miere J in Hawks (supra) (82) where his Honour said that once the 
Minister has acted upon a Warden’s recommendation, the Warden does 
not have any power to reconsider the Warden’s decision, F & P submit 
that, in applying his Honour's decision, focus is to be upon the inability of 
the Warden to perform any relevant function after the Minister has acted 
pursuant to the legislation.  It is said that it is plain that his Honour was, in 
any event, considering the conduct of the Minister as distinct from the 
mere issue by an officer of the Department of notification of a relevant 
forfeiture under s 100.  It is submitted that in the case of a voluntary 
forfeiture by the tenement holder the Warden may still be required to 
determine whether a monetary penalty should be imposed.  It is submitted 
that where there has been a surrender before the Warden has heard the 
application for forfeiture, as in the present case, the forfeiture proceedings 
come to an end only after the Warden has determined whether or not to 
impose a monetary penalty. 

38  Counsel for F & P also made reference to cases where Richmond v 
Panda has been considered and taken into account.  Those cases are Lone 
Hand & Associates Pty Ltd v Kingfisher Resources Pty Ltd & Ors 
(supra) and Roberts v Sunkar [2000] WAMW 5. 

39  In relation to the right in priority given to an applicant for forfeiture 
of a prospecting licence where the tenement is surrendered before the 
application is dealt with by the Warden, Kennedy J, in Panda, said (3) that 
the right in priority has the effect of "… extending to an applicant 
defeated by a surrender of the prospecting licence the same entitlement as 
an applicant who secures the forfeiture of the tenement". 
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Cases Relied Upon 

Richmond v Panda (supra) 

40  Each member of the Court in this case delivered a separate decision.  
Kennedy J said that he was generally in agreement with the reasons of 
Ipp J.  He concluded (3) that, in the context of the legislative history of 
forfeiture and its purpose in achieving the legislative objective of ensuring 
that tenements were used for the purpose for which they were granted, 
there is no reason for terminating the power of the Warden to impose a 
penalty in lieu of forfeiture "… merely because the holder elects to 
surrender the licence or because the licence has expired by the time the 
Warden comes to determine the matter".  His Honour was there expressly 
referring to prospecting licences.  I consider, however, that, taken in the 
context of the whole of his Honour's comments in relation to the effect 
that surrender may have upon plaints for forfeiture, it was his Honour's 
intention that what he said applied to plaints for forfeiture of all types of 
tenements. 

41  Ipp J said (7): 

"In my view, however, the term 'alternative' does not have the 
meaning contended for by Mr Richmond.  In my opinion, the very 
purpose of the phrase 'as an alternative to', in s96 (3), is to 
indicate that if it is inappropriate, or not possible, to make an 
order for forfeiture of the mining tenement the other powers set 
out in s96 (3a), s96 (3b) and s96 (3c) might be utilised.  If that 
were not the case, and the mining tenement in question was not 
capable of being forfeited, it would not be possible for the 
Warden to act in terms of s96(3c) and 'impose no penalty on the 
holder'.  That would be an absurd result." 

42  Wallwork J did not agree with the majority concerning the effect of 
surrender or expiry of a plainted tenement upon an application for 
forfeiture.  He said (11): 

"Unless there is a mining tenement which the Warden could 
order to be forfeited, there is no power in him to act under s96.  
In the present case, the tenements have expired and therefore 
there was no power under the section to make either an order for 
forfeiture or to impose an alternative penalty under s96 (3)." 

43  With respect, I consider that the obiter views expressed by the 
majority in Richmond v Panda set out the meaning and effect of the 
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legislation as intended by Parliament and are to be applied in respect of all 
types of tenement.  I consider, however, that there is a distinction to be 
drawn between the circumstances of the present case and the 
circumstances outlined by their Honours in Richmond v Panda and upon 
which circumstances their respective views are based.  That significant 
and distinguishing element in the present case is that, in purported 
exercise of a priority right derived from s 100 of the Act, Rockdale has 
made application for mining tenements to be granted over all of the 
surrendered ground.  In Richmond v Panda, the Warden had imposed 
fines in respect of only the 5 plaints for forfeiture where there had been 
expiry and where, therefore, no right in priority vested in the plaintiff to 
apply for a tenement over the ground subject of the expired tenements.  In 
my opinion the exercise of a right in priority pursuant to subs 100(1) does 
terminate all powers and duties that a Warden has pursuant to s 98 of the 
Act.  I am of the opinion that, further, the exercise of such a priority right 
by a plaintiff pursuant to subs 100(1) terminates all of the duties and 
powers that the Minister has pursuant to s 98 of the Act. 

44  There is no direct discussion by any member of the bench in 
Richmond v Panda that focussed upon the question of whether any 
powers or duties of the Warden are capable of being fulfilled or exercised 
after the applicant for forfeiture has exercised the right in priority over 
ground that has been surrendered before the Warden has undertaken and 
concluded all of the Warden’s duties.   

45  There is a distinction between ss 96 and 98 of the Act concerning the 
stage in the proceedings when the Warden’s role is concluded.  Under 
s 96 the Warden, having ordered forfeiture or, as an alternative having 
determined whether or not to impose a penalty and, if imposing one, 
having determined whether or not to award all or any part of it to the 
applicant, and having published any such decision, and not having any 
cause to cancel the forfeiture and restore the tenement to the holder 
(subs 96(8)), will have completed all of the Warden’s functions in 
connection with that application.  Concerning applications for forfeiture 
of exploration licences and mining leases under s 98, the duties of the 
Warden are to conduct a hearing, to determine whether there has been 
expenditure non-compliance and, if so, its gravity in the circumstances of 
the case and to then determine whether the recommendation to the 
Minister will be for forfeiture or not.  If the Warden determines that 
forfeiture is not appropriate, then the Warden must, as an alternative, 
decide whether it is appropriate to impose a penalty or to dismiss the 
application.  The Warden is to determine whether or not any penalty 
imposed is to be awarded wholly or partly to the applicant for forfeiture.  
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The power to dismiss the application as an alternative is one that is not 
expressly made available to the Warden in respect of an application for 
forfeiture of a prospecting or miscellaneous licence.   

46  Once the Minister has received the Warden’s report and 
recommendation under s 98, the Minister may, before acting on the 
recommendation, require the Warden to take further evidence or to rehear 
the application (subs 96(6)).  If the Warden does impose a penalty and it is 
not paid within the required time, then the Warden has a further duty to 
fulfil, namely, make a recommendation to the Minister as to whether or 
not the tenement should be forfeited (subs 96(9)).  I am of the opinion that 
there is nothing that arises from the differences between ss 96 and 98 of 
the Act that has the effect that the opinions expressed by the majority in 
Richmond v Panda concerning s 96 do not have equal application to s 98, 
nor that has the effect that the exercise by an applicant for forfeiture of a 
prospecting licence of the priority right given upon surrender by 
subs 96(3a) is any less significant, in considering when the powers and 
duties of the Warden are at an end, than is the exercise of the priority right 
given by subs 100(1) to an applicant for forfeiture under s 98 where the 
plainted exploration licence is surrendered before the Warden deals with 
the forfeiture application. 

47  Ipp J noted (4) that by the time the plaints for forfeiture of 
Richmond's tenements were dealt with at the hearing before the Warden 
Panda had exercised a right in priority in respect of the ground the subject 
of the two of the plainted tenements that had been surrendered and that 
"… accordingly his Worship considered that, in regard to those two 
prospecting licences it was not appropriate to impose a penalty."  I have 
obtained a copy of the Warden’s reasons for decision.  His Worship said 
(2) : “... Mr Roberts by virtue of his two plaints obtained priority to apply 
for the land surrendered by Mr Richmond, and accordingly has done so.  I 
am of the opinion that in respect of these two plaints he cannot also 
request the imposition of a fine, payable to himself, as an alternative to 
the order for forfeiture which is now no longer available.  In effect these 
proceedings are now of no significance to Plaints 65/945 and 66/945.”   

48  He also said (5):  “…As indicated earlier, the remedy of forfeiture is 
no longer available.  In respect to Prospecting Licences 38/2893 and 
38/2894 the imposition of a fine is no longer applicable as Mr Roberts has 
excised his priority to apply for the land previously the subject matter of 
those two tenements.” 
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49  Although the Full Court in Richmond v Panda was aware that there 
had been an exercise by the applicant for forfeiture of a priority right 
derived from the surrender of two of the plainted tenements, and of the 
Warden’s abovementioned comments,  no express opinion or comment 
has been directed by any member of the Court as to whether the exercise 
of the priority right terminated the power of the Warden, nor as to whether 
or not, where such a priority right has been exercised, the Warden has any 
power to determine whether a penalty should be imposed or not imposed.  
Although the application before the Full Court was for a writ of certiorari 
to quash the decision of the Warden with respect to all eight plaints for 
forfeiture, including the two that related to the surrendered prospecting 
licences, I am of the opinion that it does not necessarily follow that the 
comments of Ipp J apply to the plaints concerning the surrendered 
tenements.  My reason for having that opinion is that, as his Honour said 
(5), the appeal before the Full Court was based on two grounds; firstly, the 
absence of a power in the Warden to impose a penalty where forfeiture is 
no longer an available alternative and, secondly, because the Warden, it 
was said, could not find the plaints proved because of a lack of admissible 
evidence as to the expenditure.  The Warden had found that expenditure 
non-compliance had been proved in respect of all eight plainted 
tenements.  It necessarily is the case, however, that the Warden was of the 
view that he still had jurisdiction to deal with the plaints in respect of the 
surrendered tenements.  It appears, however, from the reasons published 
by his Worship that the question of whether or not the exercise of a 
priority right under subs 96(3a) brought to an end the Warden’s duties and 
powers under s 96 was considered by him and he concluded (2) that the 
applicant could no longer request imposition of a fine is an alternative to 
forfeiture.  He further concluded (5) that “…the imposition of a fine is no 
longer applicable as Mr Roberts has exercised his priority…”.  I take the 
effect of what the Warden said is that once the priority right is exercised 
the Wardens powers to impose a penalty are exhausted. No member of the 
Court in Richmond v Panda said that the Warden was wrong. 

Lone Hand v Kingfisher (supra) 

50  This is a matter in which I applied the obiter of Kennedy and Ipp JJ 
from Richmond v Panda.  The case before me was an application for 
forfeiture of an exploration licence where the licence had been 
surrendered shortly before the hearing of the application for forfeiture was 
conducted.  Consistently with the news of the majority Richmond v 
Panda, I imposed a monetary penalty on the former holders of the 
surrendered tenement.  No consideration is given in my reasons for 
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decision to the question of whether or not the exercise of the priority right 
given by subs 100(1) meant that no penalty could be imposed.  There is 
nothing in my report and recommendation to the Minister that indicates 
whether any such priority right had been exercised. 

Roberts v Sunkar (supra) 

51  In this matter plaints for forfeiture of prospecting licences were 
lodged on the day following the surrender of all of the plainted tenements.  
That is also a case which was determined by me.  I concluded that 
Richmond v Panda was distinguishable and did not have application to 
the case then before me because of the fact that the applications for 
forfeiture before me had been lodged after surrender and at a time when 
the subject tenements no longer existed.  In Richmond v Panda both the 
expiry and the surrender of the respective prospecting licences had taken 
place after lodgment of the plaints for forfeiture.   

52  I said (20) that the only application that is authorised by the 
provisions of s 96 is one for forfeiture and not for penalty as the penalty is 
an alternative remedy but does not create an alternative basis for the 
making of an application under s 96.  I still hold that view and consider 
that it has equal application to applications for forfeiture of exploration 
licences.  I also said (22) that the primary objective of the legislation is to 
take away from a non-complying tenement holder the prospecting licence 
in question and to enable some other person to prospect the land in the 
manner contemplated by Parliament and that the primary purpose is not to 
impose a penalty or to reward plaintiffs.  I still hold that view.  I expressed 
the opinion that the rewarding of plaintiffs by priority marking out and 
application rights or being awarded whole or part of the penalty is  
ancillary to the primary purpose.  They are an incentive that advances the 
primary purpose of forfeiture because of non-compliance of sufficient 
gravity with the expenditure condition. 

CONCLUSIONS 

The Warden’s Functions in Connection with Section 98 

53  The Rockdale plaints for forfeiture were lodged on 13 December 
2006.  The lodgment enlivened the potential for the Warden to be called 
upon to exercise the Warden’s powers and functions under the Act and 
Regulations.  Pursuant to s 98 there was a potential for the Warden to be 
required to conduct a hearing of the forfeiture applications in "open 
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court".  Since the commencement on 31 April 2007 of the Mining 
Amendment Act 2004 the venue or forum in which such hearings are 
conducted is no longer referred to as open court.  Prior to 31 March 2007 
there were very few other provisions of the Act or the Regulations that 
applied to the Warden’s functions in connection with s 98.  
Subsection 105A(3) requires a Warden, where applicants for the grant of a 
mining tenement have complied with the initial requirement at the same 
time, to determine by a ballot conducted by the Warden priority as 
between such applicants.  Section 111A has the effect that the powers and 
duties of the Warden in connection with s 98 of the Act may be brought to 
an end by the exercise of the discretion of the Minister to terminate the 
application for grant of the tenement.  It has been consistently held by 
Wardens that the provisions of s 142, relating to amendment of any 
process or document in proceedings under the Act, had application to 
proceedings connected with s 98. 

54  Prior to the commencement of the Mining Amendment Regulations 
2007 on 31 March 2007 there were no regulations that expressly related to 
the powers and duties of a Warden in connection with forfeiture 
proceedings pursuant to s 98 of the Act.  Some of the provisions under 
Pt VIII of the Regulations entitled "Legal Proceedings" were in practice 
applied by Wardens in the exercise of the Warden’s administrative 
functions connected with s 98 proceedings.  The Mining Amendment 
Regulations 2007 inserted into the Regulations in Pt VIII regulations 
relating to administrative proceedings before the Warden.   

55  The powers and duties of Wardens that are expressly mentioned in 
Pt VIII include the conducting of mention hearings as distinct from 
substantive hearings, joinder at any time during proceedings of a party, 
ordering of further particulars, general powers to adjourn or bring forward 
or stay proceedings, to consolidate proceedings, to allow amendments to 
applications or responses or particulars, to direct parties to confer and a 
catch-all power (reg 152(1)(l)) to "do anything else that … will or may 
facilitate proceedings being conducted and concluded efficiently, 
economically and expeditiously".  Parties are expressly authorised by 
reg 153 to make an application to the Warden for an order or direction.  
That is not an exclusive list of powers and duties that the Warden is now 
expressly given as a consequence of the Mining Amendment Regulations 
2007. 

56  In large part those regulations reflect the long-established practice 
and procedure that had been generally applied in all proceedings before 
Wardens pursuant to s 98 of the Act.  The point to be made in connection 
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with the matters that I have just mentioned concerning the powers and 
duties of the Warden in respect of proceedings arising out of s 98 of the 
Act is that the powers and duties of the Warden in connection with 
applications for forfeiture of exploration licences (and other tenements) 
were never, and are now not, limited to the actual hearing before the 
Warden of the forfeiture application.   

57  In my opinion, the powers and duties of the Warden in respect of a 
forfeiture application both prior to and after the commencement of the 
Mining Amendment Regulations 2007 applied in respect of forfeiture 
proceedings from the moment that the plaint for forfeiture was lodged at 
the office of the Mining Registrar.  Those powers and duties continue to 
apply under s 98 of the Act until there is no other duty or power that the 
Warden is required or empowered to perform.  In the case of an 
application for forfeiture of an exploration licence under s. 98 those 
powers and duties insofar as they relate to recommending forfeiture for 
expenditure non-compliance or in lieu of forfeiture imposing a monetary 
penalty or dismissing the plaint, will come to an end if the Minister, after 
receiving the Warden’s report and recommendation, declares the 
exploration licence to be forfeited or imposes a penalty or determines to 
neither forfeit the licence or impose a penalty.  That is consistent with 
what Le Miere J said in Hawks v Shadmar (supra), namely, (82): 

"The provisions of ss 98, 99, and 100(2) of the Act indicate that 
the power of the warden is spent when it has been acted upon by 
the Minister and is not available to be exercised from time to 
time.  The warden is then functus officio …". 

58  What his Honour there said was said in the context of his 
determining whether or not a Warden, when acting administratively, has 
implied power to reconsider the Warden’s decisions after the Minister has 
received and acted upon the Warden’s recommendation for forfeiture.  
The Warden’s powers and functions would also immediately come to an 
end upon the Minister serving a notice on the Warden pursuant to s 111A, 
thereby terminating the application for the grant of the exploration 
licence. 

59  Section 98 of the Act empowers the Warden, where the Warden finds 
that there has been a non-compliance by the holder of the subject 
tenement with the expenditure condition and where the non-compliance is 
in the circumstances of the case of sufficient gravity to justify forfeiture, 
to either recommend forfeiture or, as an alternative to forfeiture, impose a 
monetary penalty.  It is only where the Warden considers that the 
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appropriate outcome is forfeiture that the Warden can and must make a 
recommendation to the Minister.  The Warden has no power or duty to 
recommend to the Minister that the application be dismissed or that a 
monetary penalty be imposed. No power or duty is expressly given by the 
Act to the Warden to either impose a monetary penalty or to dismiss a 
plaint for forfeiture of an exploration licence after having forwarded a 
recommendation to the Minister. There is no express power to forward a 
recommendation after having imposed a penalty. Once the Warden 
imposes a penalty or dismisses the application, the matter does not 
progress to the Minister unless the penalty is not paid within the required 
time, in which case the Warden must make a recommendation to the 
Minister as to whether or not the tenement should be forfeited 
(subs 98(9)).  The duty under subs 98 (9) to make the recommendation is 
not one that arises under subs 98(6) as a consequence of the Warden 
determining that there has been expenditure non-compliance justifying 
forfeiture.  The duties and the discretionary power of the Warden under 
subs 98(9) are separate and distinguishable from those under subs 98 (6).  
The Warden’s powers and duties under subs 98 (9) arise as a direct result 
of the failure to pay the penalty not as a direct result of expenditure non-
compliance having been determined.  After the Warden forwards a 
recommendation under subs 98 (9) the Minister, under s 99, has the power 
to forfeit, impose a penalty or impose no penalty. 

60  Section 99 of the Act empowers the Minister, after receiving a 
recommendation of the Warden, to declare the exploration licence 
forfeited or to impose a monetary penalty but only "…as an alternative to 
forfeiture…".  The Minister may also determine to neither forfeit nor 
impose any monetary penalty.  Pursuant to subs 99(3), where the Minister, 
under subs 99(1), imposes a monetary penalty as an alternative to 
forfeiture and the penalty is not paid within the required time, the 
tenement is thereupon forfeited.  Upon forfeiture under s99(3) the priority 
right given to the applicant for forfeiture pursuant to subs 100(2) applies 
as if the Minister had declared the tenement forfeited and without the need 
for any action being taken by either the Warden or the Minister . 

61  I am of the opinion that the provisions of ss 98, 99 and 100 of the 
Act, in respect of exploration licences and mining leases, together with   
s 96, concerning applications for forfeiture for prospecting and 
miscellaneous licences, s 96A, concerning forfeiture of exploration and 
retention licences as a consequence of a declaration made by the Minister 
(without any role being played by the Warden), and s 97, concerning 
forfeiture of general purpose leases, clearly demonstrate that it has never 
been the intention of Parliament that a tenement holder whose tenement  
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is forfeited can ever, in addition thereto, have a monetary penalty imposed   
pursuant to any of those or any other provisions of the Act. 

62  It necessarily follows from that, in my opinion, that an applicant for 
forfeiture can never be the recipient of both a priority right to mark out or 
mark out and apply for a tenement where the Minister, pursuant to s 99, 
has declared an exploration licence forfeited and also receive the award of 
a monetary penalty imposed by the Minister.  Self-evidently, that is 
because the Minister cannot do both. If the Warden has imposed a 
monetary penalty in lieu of forfeiture, the Minister has no power, in 
connection with the same forfeiture plaint, to subsequently declare the 
tenement forfeited under s 99.  If the Warden recommends forfeiture, then 
the Warden cannot, in addition thereto,  impose a penalty.  If the Warden 
imposes a penalty, the Warden cannot recommend forfeiture except in the 
case where the penalty is not paid within the required time (subs 98(a)).   

63  In a case where an exploration licence is surrendered before the 
Warden has finally dealt with the matter under s 98(4), then the applicant 
for forfeiture is given a priority right to mark out and/or apply for a 
mining tenement over the ground the subject of the surrendered 
exploration licence.  I am of the opinion that it has never been the 
intention of Parliament, where an applicant for forfeiture has, pursuant to 
a right in priority created by subss 100(1) or (2) of the Act, marked out 
and/or applied for a mining tenement over the ground the subject of the 
surrendered tenement, that either the Warden or the Minister could impose 
a monetary penalty under either s 98 or s 99 of the Act.  To do so would 
be incongruous in my opinion.  It would be inconsistent with the regime, 
as is expressed in ss 96, 96A, 97, 98 and 99 of the Act, that the outcome 
of non-compliance is never that both forfeiture and a monetary penalty 
can be imposed because the monetary penalty is always referred to in the 
context of it being an alternative to forfeiture. 

64  It is inconsistent with the practical effect of that regime upon the 
applicant; that is to say, that the applicant, in circumstances where there 
has not been a surrender or expiry prior to the matter being finally dealt 
with by the Warden or the Minister, cannot be rewarded with both a 
monetary penalty imposed on a tenement holder and a right in priority to 
mark out and/or apply for a tenement over the surrendered ground.  There 
is nothing in the drafting of s 100 in relation to surrendered exploration 
licences or mining leases, or in s 96 in connection with surrendered 
prospecting or miscellaneous licences, that is in any way suggestive of an 
intention that in the case of surrenders of  such plainted tenements any 
monetary penalty could be imposed on the holder, particularly where the 
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right in priority given to the applicant for forfeiture has been put into 
effect by the applicant having marked out or marked out and applied for a 
tenement over the subject ground. 

65  In my opinion, if it is not the case that the Warden’s functions that 
given to the Warden to deal with the forfeiture plaint are at an end upon 
the surrender of a tenement the subject of an application for forfeiture, 
then it is certainly the case that  such functions are at an end when the 
applicant for forfeiture has exercised the priority right that accrued to the 
applicant immediately upon registration of the surrender.  

66  It is not the issuing of the notice under subs 100(1) of the Act by an 
officer of the Department that enlivens the priority right.  That right arises 
immediately upon registration of the surrender.  All that the Departmental 
notice does in that regard is to create a date by which the priority right 
must be exercised.  The Warden has no role at all in the creation or 
granting of the priority right or in the issuing of the Departmental notice 
or in the making of the application for the new tenement by the applicant 
for forfeiture. 

67  I consider that, as submitted by Gondwana, there is no power or duty 
and no need for the Warden to dismiss the plaints because there has been 
a surrender before the Warden has heard the applications for forfeiture.  In 
such circumstances as exist in the present case the applications for 
forfeiture have simply run their course.  The primary objective of the 
forfeiture procedure has been achieved, namely, tenements which, for 
whatever reason, are no longer desired to be held by the tenement holder 
have been surrendered and the ground has once again become open for 
mining subject only to the limitation that the applicant for forfeiture has a 
priority right to mark out or to mark out and apply for a new tenement.  
The legislative objective of rewarding private vigilance and action in 
applying for forfeiture, namely, the awarding of a priority right, has also 
been achieved.  The applications for forfeiture no longer have any 
statutory purpose.  There can no longer be a monetary penalty imposed as 
there is no power to do so. There is nothing that remains for the Warden 
to do in order to finally deal with the applications by way of plaint for 
forfeiture.   

68  I agree with the submissions of counsel for Gondwana to the effect 
that once circumstances have arisen that, under the Act, vest the priority 
right in the applicant for forfeiture, the applicant has no right to seek to 
have either the Minister or the Warden impose a penalty in lieu of 
forfeiture.  That is so regardless of whether a forfeiture was declared by 
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the Minister pursuant to s 99 or the tenement holder surrendered the 
tenement before the Warden had dealt with the forfeiture application in 
accordance with subs 98(4) or before the Minister had determined the 
application in accordance with s 99 of the Act. 

69  For all of the above reasons I agree with the submissions of 
Gondwana that in respect of the Rockdale applications for forfeiture the 
Warden has no duty that is yet to be discharged and no power that may 
now be exercised.  There is no function, discretionary or otherwise, left 
open to be performed by me as Warden.  The Rockdale plaints for 
forfeiture are, in effect, no longer before me as Warden.  Any right that  
F & P may have had to participate in the hearing of the Rockdale plaints 
either as a party that could have been joined or, without being joined, as a 
person with a sufficient interest in the outcome of the proceedings to 
justify participation, whether such right to participate derived from the 
Act and Regulations or from principles of procedural fairness, and that 
could have been exercised had the Tenements not been surrendered and 
the priority rights exercised, can no longer be exercised before me as 
Warden in any capacity.  There can no longer be a hearing of the 
Rockdale forfeiture applications and it could only be in the course of or 
for the purposes of such a hearing that any such right of F & P to 
participate could be exercised. It is not now open to me to conduct a 
hearing only for the purpose of hearing the  F & P’s Motion or otherwise 
for the purpose of determining whether the plaints for forfeiture which 
have given rise to the exercise of the priority rights by Rockdale were, 
from the outset, incapable at law of providing a foundation for the 
acquisition and exercise of the priority rights created by s 100.  That is 
something that could have been done in the course of a hearing conducted 
pursuant to s 98 of the Act but it is now too late as there can no longer be 
such a hearing. 


